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TABOR  and  Others  v.  EDWARDS.     Feb.  10. 

9l»  a  Mir«  facias  suggesting  a  farther  breach  of  a  bond,  the  defendant  pleaded, — secondly,  tbat» 
after  the  oommencement  of  the  action,  and  before  the  issuing  of  the  scire  facias,  he  waa  a 
trader,  Ac,  and  indebted,  Ac,  and  suspended  payment;  and  that  thereupon  "a  certain  memo- 
laadam  of  arrangement  within  the  meaning  and  according  to  the  provisions  of  the  said  statute" 
(12  A  13  Vict  c.  lOA)  was  mndo  between  him  and  the  several  persons  whose  names  were 
tbereanti)  subscribed,  being  creditors,  Ac;  that  **all  tkingt  were  performed  and  done  at 
required  by  the  taid  etatute  to  make  the  taid  memorandum  of  arrangement  an  obfigatory  inetrU' 
ment  within  the  term*  of  the  eaid  etatvte  upon  all  the  creditors  of  the  defendant ;"  that  the 
plaiotilTs  were  creditors,  and,  after  the  snid  suspension  of  payment,  and  after  the  said  memo- 
landam  of  arrangement  bad  been  so  signed,  and  before  the  issuing  of  the  scire  facias,  bad 
Dotioe ;  and  that  the  defendant  and  the  parties  of  the  other  part  bad  at  all  times  since  the 
making  of  the  memorandum  of  arrangement  well  and  truly  observed  the  agreements,  Ac, 
therein ;  and  that,  by  reason  of  the  premises,  and  by  force  of  the  statute,  the  said  memoran- 
dom  of  arrangement  became  and  was  and  is  obligatory  on  the  plaintiffs  as  if  they  had  signed 

the  same. 
The  third  plea  set  np  a  Judge's  order,  made  by  consent,  whereby  the  proceedings  were  ordered 

to  be  stayed  on  payment  of  costs,  and  averred  that  the  costs  were  duly  paid. 
Held,  that  the  second  plea  was  bad,  inasmuch  aa  it  disclosed  nothing  to  show  that  the  memoran- 

dom  of  agreement  was  a  bar  to  the  action. 
SemUe,  that  such  a  deed  must,  to  satisfy  the  224th  section  of  the  12  A  13  Vict,  c  106,  contain 

aa  absolote  assignment  of  aU  the  debtor's  property  for  distribution  amongst  his  creditors ; 

aad  etmbUf  that  the  plea  should  have  alleged  that  such  a  notice  waa  given  as  ii  required  by 

s.n5. 
Held,  also,  that  the  third  plea  was  bad. 


TABOR  r.  EDWARDS.    H.  V.  1858. 


This  was  a  scire  facias  quare  executionem  non. 

The  writ  recited  that  whereas  Willian^Jabor,  David  Lloyd,  and  James 
^o-.  Lyne  Hancock,  on  the  14th  of  *NoirQinber,  1856,  in  our  Court  of 

-I  Common  Pleas  at  Westminster,  \fj^  tW  judgment  of  the  same  court 
recovered  against  you  the  said  Hei[Vry.£M wards  5071.  19«.  2(i.,  whereof 
yoa  the  said  II.  Edwards  are  coir&;i(sted ;  whicH  said  judgment  was  ob- 
tained upon  a  bond  dated  ib&2fs(  of  January,  1856,  and  sealed  with 
the  seal  of  you  the  said  H.'Bdw&rds,  whereby  you  the  said  H.  Edwards 
became  held  and  firmlyr^tmd  to  the  said  W.  Tabor,  D.  Lloyd,  and  J. 
'  L.  Hancock,  in  the  pCTfiJ*«um  of  500Z.,  to  be  paid  to  the  said  W.  Tabor, 
D.  Lloyd,  and  J.'L.  Hancock,  with  and  under  a  condition  to  the  said 
bond  subscribed^  of\which  condition  a  breach  had  been  committed  by 
you  the  said*fK'£^wards  before  the  commencement  of  the  said  action 
m  which  thS^^i^^J  judgment  was  obtained  as  aforesaid ;  which  said  con- 
dition wkB,^p<{  is  in  the  words  and  figures  and  of  the  tenor  and  effect  as 
folloMrsj-tVat  is  to  say, — "  Whereas  the  above-bounden  John  Amey  hath 
agreed  ttb  effect  a  policy  of  assurance  with  the  said  society,  upon  the 
life  of  himself,  in  the  sum  of  900/.,  at  the  annual  premium  of  822.  lis. 
9d, ;  and  whereas,  upon  the  request  of  the  above-bounden  obligors,  the 
obligees  in  the  above-written  bond  latbly  agreed  to  lend  to  the  said 
John  Amey,  out  of  moneys  in  their  hands  in  trust  for  the  Gresham 
Life  Assurance  Society,  the  sum  of  300Z.,  upon  the  terms  that  the  re- 
payment thereof,  with  interest  for  the  same  at  the  rate  of  5Z.  for  every 
lOOZ.  for  a  year,  should  be  secured  to  the  said  obligees,  their  executors, 
^n-|  ^administrators,  and  assigns,  by  the  joint  and  several  bond  of  the 

-■  said  John  Amey  and  of  the  above-mentioned  Charles  Barber  and 
Henry  Edwards  as  his  sureties,  and  by  a  deposit  of  the  said  recited 
policy,  and  by  the  provisions  hereinafter  contained ;  and  whereas  the 
said  obligees  have,  immediately  before  ^e  execution  of  the  above- 
written  bond,  paid  the  said  sum  to  the  said  John  Amey,  as  he  doth 
hereby  admit,  and  the  said  policy  hath  been  deposited  accordingly: 
Now,  the  condition  of  the  above-written  bond  is  such,  that,  if  the  said 
obligors,  or  some  or  one  of  them,  do  and  shall  pay  or  cause  to  be  paid 
unto  the  said  obligees,  or  the  survivors  or  survivor  of  them,  or  their  or 
his  assigns,  or  the  executors  or  administrators  of  such  survivor,  the  full 
sum  of  300Z.  of  lawful  money  of  Great  Britain,  with  interest,  by  the 
instalments  and  in  manner  following,  that  is  to  say,  the  said  principal 
sum  by  six  consecutive  instalments  of  50L  each,  to  be  respectively  paid 
at  the  chief  office  for  the  time  being  of  the  said  society  on  the  2l8t  of  July 
and  the  21st  of  January  in  every  year  until  the  whole  of  the  said  prin- 
cipal sum  shall  be  fully  repaid, — the  first  of  such  payments  to  be  made 
on  the  21st  of  July  now  next  ensuing, — and  do  and  shall  on  the  said 
several  days  of  payment  pay  or  cause  to  be  paid  to  the  said  obligees,  or 
the  survivors  or  survivor  of  them,  or  their  or  his  assigns,  or  the  execu- 
tors or  administrators  of  such  survivor,  at  the  office  aforesaid,  interest 
after  the  rate  of  5Z.  for  every  lOOZ.  by  the  year  for  the  said  principal 
sum,  or  for  so  much  thereof  as  from  time  to  time  shall  remain  unpaid, — 
such  interest  to  commence  from  the  day  of  the  date  of  the  above-written 
bond ;  and  if  in  the  mean  time  the  premiums  on  the  said  policy  shall 
be  duly  paid,  and  the  said  policy  shall  in  all  respects  be  duly  main-, 
tained  and  kept  in  force  and  available,  and  no  one  of  them  the  said 
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obligors  shall  in  the  mean  time  die  or  go  to  reside  out  of  ^England, 
or  make  or  attempt  to  make  any  arrangement  to  depart  from  the 
united  kingdom,  or  become  bankrupt^  or  be  declared  insolvent,  or  be 
imprisoned  for  debt  or  outlawed,  or  compound  or  attempt  to  compound 
with  hii  creditors^  or  take  or  attempt  to  take  the  benefit  of  any  act  or 
acti  now  or  hereafter  to  be  in  force  for  the  protection^  relief  or  discharge 
of  imolvent  debtors^  or  of  any  act  or  acts  now  or  hereafter  to  be  in  force 
for  facilitating  arrangements  bettveen  debtor  and  creditor^  or  accept  or 
take  the  benefit  of  any  letter  of  license  or  deed  of  arrangement  with  all 
or  any  of  his  creditorSy  or  obtain  or  attempt  to  obtain  any  extension  of 
time  for  payment  in  whole  or  in  part  of  any  debt  or  debts  due,  owing, 
or  payable,  or  to  become  due  or  owiog  or  payable  from  him,  or  make 
or  execute  any  bill  of  sale  or  warrant  of  attorney  as  a  security  for  or  in 
satisfaction  of  any  such  debt  or  debts,  or  suffer  judgment  by  default  or 
otherwise  in  any  action  or  proceeding  for  the  recovery  of  any  such 
debt  or  debts,  or  give  or  consent  to  any  order  of  a  judge  for  payment 
of  such  debt  or  debts, — then  and  in  such  case,  and  after  such  payments 
as  aforesaid,  the  above- written  bond  shall  be  void,  or  else  shall  remain 
in  full  force :  Provided  always,  that,  if  default  shall  be  made  in  pay- 
ment of  the  said  instalments  and  interest,  or  any  of  them,  or  any  part 
or  parts  thereof  respectively,  for  the  space  of  twenty-one  days  after 
the  day  or  days  hereinbefore  appointed  for  the  payment  thereof,  or 
if,  whilst  any  money  shall  remain  on  the  security  of  the  above- 
written  bond,  the  premiums  necessary  for  keeping  on  foot  the  said 
policy  shall  not  be  duly  paid  by  the  said  obligors,  or  some  or  one  of 
them,  or  if  the  said  policy  shall  for  any  other  cause  become  void  or 
voidable,  or  if,  before  the  2l8t  of  January,  1869,  any  one  or  more 
of  the  said  obligors  shall  die  or  go  to  reside  out  of  England,  or  make  or 
attempt  to  make  any  arrangement  to  depart  from  the  united  kingdom, 
*or  become  bankrupt,  or  be  declared  insolvent,  or  be  imprisoned  for  r#^ 
debt,  or  outlawed,  or  compound  or  attempt  to  compound  with  his  ^ 
or  their  creditors,  or  take  or  attempt  to  take  the  benefit  of  any  act  or 
acts  now  or  to  be  hereafter  in  force  for  the  protection,  relief,  or  discharge 
of  insolvent  debtors,  or  of  any  act  or  acts  now  or  to  be  hereafter  in  force 
for  facilitating  arrangements  between  debtor  and  creditor,  or  accept  or 
take  the  benefit  of  any  letter  of  license  or  deed  of  arrangement  with  all 
or  any  of  his  or  their  creditors,  or  obtain  or  attempt  to  obtain  any 
extension  of  time  for  payment  in  whole  or  in  part  of  any  debt  or  debts 
due,  owing,  or  payable,  or  to  become  due  or  owjng  or  payable  from  him 
or  them,  or  make  or  execute  any  bill  of  sale  or  warrant  of  attorney  as  a 
security  for  or  in  satisfaction  of  any  such  debt  or  debts,  or  suffer  judg- 
ment by  default  or  otherwise  in  any  action  or  proceeding  for  the  recovery 
of  any  such  debt  or  debts,  or  give  or  consent  to  any  order  of  a  judge  for 
payment  of  any  such  debt  or  debts, — then  and  in  any  such  case,  and  at 
any  time  or  times  thereafter,  the  above-written  bond  shall  be  a  security 
for,  and  may  be  put  in  force  for  obtaining  and  enforcing,  immediate 
payment  by  the  said  obligors,  or  any  or  either  of  them,  their,  any  or 
either  of  their,  or  his,  heirs,  executors,  or  administrators,  unto  the  said 
obligees,  or  the  survivors  or  survivor  of  them,  or  their  or  his  assigns,  or 
the  executors  or  administrators  of  such  survivor,  of  the  said  principal 
sum  of  300?.,  with  interest  for  the  same  after  the  rate  and  to  be  com- 
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pated  as  aforesaid,  or  so  much  of  the  same  principal  sum  and  interest 
as  shall  not  have  been  paid,  and  also  for  obtaining  and  enforcing  the 
payment  by  the  said  obligors,  or  any  or  either  of  them,  or  any  or  either 
of  their  or  his  heirs,  ezecators,  or  administrators,  unto  the  said  obligees, 
or  the  survivors  or  survivor  of  them,  or  their  or  his  assigns,  or  the 
executors  or  administrators  of  such  survivor,  of  all  and  every  the  pre- 
^/,-|  miums  and  premium,  sums  and  sum  of  money  for  which  the  *8aid 

^  obligees  or  any  of  them  shall  have  obtained  an  acknowlegment  of 
credit  or  receipt  in  writing  from  the  said  Gresham  Life  Assurance 
Society  for  the  purpose  of  keeping  on  foot  or  renewing  the  said  policy 
against  the  said  company,  notwithstanding  that  default  shall  have  been 
made  by  the  said  obligors,  and  every  of  them  in  making  the  payments 
necessary  for  keeping  the  said  policy  on  foot,  or  that  any  breach  of  the 
conditions  or  stipulations  contained  in  or  endorsed  on  the  said  policy 
shall  have  occurred,  together  with  interest  for  such  premiums  or  pre- 
mium, sums  or  sura  of  money  for  which  such  credit  or  receipt  shall  have 
been  given  as  aforesaid, — such  interest  to  be  computed  on  the  respective 
premiums  or  sums,  after  the  rate  aforesaid,  from  the  time  or  times  from 
which  such  credit  or  receipt  shall  have  been  given  for  the  same ;  and 
further  for  obtaining  and  enforcing  from  the  said  obligors,  or  any  or 
either  of  them,  their  or  any  or  either  of  their,  or  his,  heirs,  executors, 
or  administrators,  the  payment  to  the  said  obligees,  or  the  survivors  or 
survivor  of  them,  or  their  or  his  assigns,  or  the  executors  or  administra- 
tors of  such  survivor,  of  all  costs,  charges,  and  expenses  to  be  paid  or 
incurred  by  them  or  any  of  them  in  or  about  the  enforcing  or  attempt- 
ing to  enforce  the  above-written  bond  against  the  said  obligors,  their 
heirs,  executors,  administrators,  or  assigns,  or  any  one  or  more  of  them, 
or  otherwise  incident  to  or  consequent  upon  any  breach  or  default  of  the 
foregoing  conditions,  or  any  of  them:  Provided  always  that  nothing 
herein  contained  shall  extend  or  be  deemed  to  extend  as  imposing  any 
obligation  upon  the  said  obligees,  or  the  survivors  or  survivor  of  them, 
or  their  or  his  executors,  administrators,  or  assigns,  or  upon  the  said 
Gresham  Life  Assurance  Society,  to  renew  or  cause  or  procure  to  be 
renewed  the  policy  in  cases  of  non-payment  of  any  such  premium  or 
^Yi  premiums  as  aforesaid,  or  in  case  of  breach  or  *non-observance  of 

-■  any  of  the  provisoes,  conditions,  or  stipulations  contained  in  or  en- 
dorsed upon  the  said  policy :  Provided  further,  that,  if  default  shall  be 
made  in  payment  of  any  of  the  instalments  of  the  said  principal  sum,  or 
in  payment  of  the  interest  thereon,  or  of  any  premium  or  premiums 
upon  the  said  policy,  contrary  to  the  conditions  aforesaid,  and  the  said 
obligees,  or  the  survivors  or  survivor  of  them,  or  their  or  his  executors, 
administrators,  or  assigns,  shall  have  waived  any  such  default,  and  shall 
have  accepted  payment  of  any  of  the  said  instalments  and  interest,  or 
have  permitted  the  renewal  of  the  said  policy  (if  the  said  Gresham  Life 
Assurance  Society  shall  choose  to  renew  the  same)  without  enforcing 
full  payment  of  the  said  principal  sum,  and  the  interest  thereof,  or  so 
much  thereof  as  shall  then  remain  unpaid,  such  waiver  and  acceptance 
or  renewal  shall  in  nowise  prejudice  or  defeat  the  right  of  the  said 
obligees,  or  the  survivors  or  survivor  of  them,  or  their  executors,  admin- 
istrators, or  assigns,  to  proceed  upon  the  above-written  bond,  on  the 
happening  of  any  subsequent  breach  or  breaches  of  the  foregoing  con- 
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dition,  or  any  part  thereof,  and  so  from  time  to  time :  Provided  further, 
that  the  giving  time  to  the  said  John  Amey,  or  the  having  any  other 
dealings  with  him  by  the  said  obligees,  or  the  survivors  or  survivor  of 
them,  or  their  or  his  executors,  administrators,  or  assigns,  or  any  of  them, 
shall  not  affect,  release,  or  discharge  the  said  sureties,  or  either  of  them, 
or  their  or  either  of  their  heirs,  executors,  or  administrators,  from  liability 
under  the  above-written  bond,  but  that  such  liability  shall  continue  until 
all  moneys  intended  to  be  secured  by  the  above- written  bond  shall  be  fully 
paid:'*  And  whereas  we  are  now  also  informed  on  behalf  of  the  said 
W.  Tabor,  D.  Lloyd,  and  J.  L.  Hancock,  in  our  said  court,  that,  after 
the  commencement  of  the  said  action  wherein  the  said  judgment  was 
recovered  as  aforesaid,  you  the  said  *H.  Edwards  compounded  r-^n 
with  your  creditors  within  the  meaning  of  and  contrary  to  the  said  ^ 
condition,  and  that,  at  the  time  when  you  so  compounded  with  your 
creditors  as  aforesaid,  a  large  part  of  the  said  principal  sum  of  300Z.  and 
interest  in  the  said  condition  mentioned,  to  wit,  in  all,  the  sum  of  260/., 
▼aa  and  remained  unpaid,  and  thereby  and  by  virtue  of  the  said  condi- 
tion, upon  such  compounding  as  aforesaid,  became  and  was  payable  to 
the  said  W.  Tabor,  D.  Lloyd,  and  J.  L.  Hancock,  and  that  the  said  sum 
of  260/.  still  is  and  remains  in  arrear  and  unpaid  to  the  said  W,  Tabor, 
D.  Lloyd,  and  J.  L.  Hancock, — for  which  said  breach,  being  another 
and  further  breach,  since  the  said  judgment,  of  the  said  condition,  the 
said  W,  Tabor,  D.  Lloyd,  and  J.  L.  Hancock  have  humbly  besought  us 
to  provide  them  a  proper  remedy:  And  we,  being  willing  that  what  is 
jnst  in  this  behalf  should  be  done,  do,  according  to  the  statute  in  that 
behalf  made  and  provided,  command  you,  that,  within  eight  days  after 
the  service  of  this  writ  upon  you,  inclusive  of  the  day  of  such  service, 
you  appear  in  our  Court  of  Common  Pleas  at  Westminster  to  show  cause 
why  execution  should  not  be  had  and  awarded  against  you  upon  the  said 
judgment  so  obtained  as  aforesaid,  for  the  damages  to  be  assessed  by 
reason  of  the  said  last-mentioned  breach  of  which  we  are  now  informed 
as  aforesaid,  if  it  shall  seem  expedient  for  the  said  W.  Tabor,  D.  Lloyd, 
and  J.  L.  Hancock,  and  further  to  do  and  receive  what  our  said  Court 
ahall  then  and  there  consider  of  you  in  this  behalf:  And  take  notice, 
that,  in  default  of  your  so  doing,  the  said  W.  Tabor,  D.  Llojd,  and  J. 
L.  Hancock  may  proceed  to  execution.  Witness,  &c.  And  the  said  H. 
Edwards  has  appeared  to  the  said  writ;  and  the  said  W.  Tabor,  D. 
Lloyd,  and  J.  L.  Hancock  prayed  that  execution  might  be  adjudged  to 
them  against  the  said  H.  Edwards  upon  the  said  judgment  so  obtained 
for  the  damages  to  be  assessed  by  ^reason  of  the  said  last-men-  p^q 
tioned  breach  of  the  said  condition  of  the  said  bond,  according  to  *- 
the  form  and  effect  of  the  said  recovery,  &c. 

The  defendant  pleaded, — first,  that  he  did  not,  after  the  commence- 
ment of  the  said  action,  compound  with  his  creditors,  within  the  meaning 
of  or  contrary  to  the  said  condition,  as  alleged. 

Secondly,  that,  after  the  commencement  of  the  said  action,  and  before 
the  issuing  of  the  scire  facias  herein,  he,  the  defendant,  was  a  trader 
liable  to  become  bankrupt  under  the  bankrupt  laws,  and  within  the 
meaning  of  The  Bankrupt  Law  Consolidation  Act,  1849,  and,  before 
and  at  the  time  of  the  making  of  the  memorandum  of  arrangement  there- 
inafter mentioned,  was  indebted  to  the  parties  of  the  other  part  of  the 


i_ 


9  TABOR  V.  EDWARDS.    H.  V.  1868. 

Baid  memorandum  of  arrangement,  and  to  divers  other  persons,  in  divers 
sums,  and  was  unable  to  pay  the  same  in  full:    That  the  defendant, 
before  the  time  of  making  the  said  memonindum  of  arrangement,  and 
after  the  passing  and  coming  into  operation  of  the  said  statute,  suspended 
payment ;  and  thereupon  a  certain  memorandum  of  arrangement,  within 
the  meaning  and  according  to  the  provisions  of  the  said  statute,  was  made 
between  the  defendant  of  the  first  part,  and  the  several  persons  whose 
names  were  thereunto  subscribed  (being  respectively  creditors  of  the 
defendant,  or  the  authorized  agents  of  such  creditors)  of  the  other  part: 
That  all  things  were  performed  and  done  as  required  by  the  said  statute 
to  make  the  said  memorandum  of  arrangement  an  obligatory  instrument 
within  the  terms  of  the  said  statute  upon  all  the  creditors  of  the  defend- 
ant:   That  the  plaintiifs  were  at  the  time  of  the  making  of  the  said 
memorandum  of  arrangement  creditors  of  the  defendant  in  respect  of  the 
causes  of  action  in  the  declaration  mentioned,  within  the  provisions  of 
the  said  Act ;    and  that,  after  the  said  suspension  of  payment  by  the 
Hi^ffi    *defendant   as  aforesaid,  and    after  the  said   memorandum  of 
^    arrangement  had  been  so  signed  as  aforesaid,  and  before  the 
issuing  of  the  said  scire  facias,  the  plaintiifs  had  notice ;   and  that  he 
the  defendant  and  the  said  parties  of  the  other  part  had  at  all  times 
since  the  making  of  the  said  memorandum  of  arrangement  well  and  truly 
observed  and  performed  in  all  respects  the  premises  and  agreements  in 
the  said  memorandum  of  arrangement  contained  on  their  parts  to  be 
fulfilled  and  performed ;   and  that,  by  reason  of  the  premises,  and  by 
force  of  the  said  statute,  the  said  memorandum  of  arrangement  became 
and  was  and  is  obligatory  on  the  plaintiffs  as  if  they  had  duly  signed 
the  same. 

Thirdly,  that,  after  the  commencement  of  the  said  action,  the  defend- 
ant compounded  with  his  creditors,  and  that,  after  such  compounding, 
by  a  certain  order  of  Martin,  B.,  made  in  the  said  action,  upon  hearing 
the  attorneys  or  agents  on  both  sides,  it  was  ordered  that  the  plaintiffs 
should  be  at  liberty  to  sign  judgment  in  the  said  action,  with  costs,  to  be 
taxed,  and  that  the  proceedings  should  be  stayed  on  the  costs  being 
paid ;  that  the  said  costs  yrere  afterwards,  on  the  18th  of  November, 
1856,  taxed  by  one  of  the  masters  at  the  sum  of  7/.  19«.  2d. ;  that  the 
defendant  thereupon,  and  before  the  issuing  of  the  said  writ  of  scire 
facias,  paid  to  the  plaintiifs  the  said  sum  of  11.  19^.  2d.  for  such  costs ; 
and  that,  except  as  in  that  plea  before  mentioned,  he  the  defendant  had 
not,  after  the  commencement  of  the  said  action,  compounded  with  his 
creditors  within  the  meaning  of  or  contrary  to  the  said  condition. 

The  plaintiffs  joined  issue  on  the  several  pleas. 

They  also  demurred  to  the  second  plea,  the  ground  stated  in  the 
margin  being  '^  that  the  second  plea  does  not  set  forth  or  show  the  exist- 
ence of  any  memorandum  of  arrangement  operating  as  a  bar  to  the  scire 
facias." 

^^|-|  And,  for  a  second  replication  to  the  third  plea,  the  ^plaintiffs 
^  said  that  the  said  order  in  that  plea  mentioned  was  and  is  in  the 
words  and  figures  and  of  the  tenor  and  effect  as  follows,  that  is  to  saj, 
—"Tabor  and  Others  v.  Edwards.'*  Upon  hearing  the  attorneys  or 
agents  on  both  sides,  I  do  order  that  the  plaintiffs  be  at  liberty  to  sign 
judgment  in  this  action  for  5002.,  with  costSy  to  be  taxed,  and  that  the 
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proceedings  be  stayed  upon  costs  being  paid ;  and  that  the  plaintiffs  had 
not,  nor  had  the  said  judge,  at  the  time  of  the  said  order,  knowledge  or 
notice  of  the  said  compounding  by  the  defendant  with  his  creditors  in 
the  third  plea  mentioned. 

The  plaintiffs  also  demurred  to  the  third  plea,  the  ground  stated  in 
the  margin  being  '^  that  the  said  order  in  the  third  plea  mentioned  is  no 
bar  to  the  scire  facias." 

The  defendant  joined  in  demurrer,  and  demurred  to  the  second  repli- 
cation to  the  third  plea,  the  ground  alleged  being  '^  that  the  said  order 
in  the  third  plea  mentioned  is  a  bar  to  the  scire  facias,  whether  Sir  S. 
Martin  at  the  time  of  the  order  had  notice  or  not."     Joinder. 

Archibald^  for  the  plaintiff8.(a) — The  second  plea  is  bad.  *It  r^^^^ 
is  meant  for  a  plea  under  the  224th  section  of  The  Bankrupt  Law  ^ 
Consolidation  Act,  1849,  12  k  13  Vict.  c.  106,  which  enacts  ^'that 
every  deed  or  memorandum  of  arrangement  now  or  hereafter  entered 
into  between  any  such  trader  and  his  creditors,  and  signed  by  or  on 
behalf  of  six  sevenths  in  number  and  value  of  those  creditors  whose 
debts  amount  to  101.  and  upwards,  touching  such  trader's  liabilities,  and 
bis  release  therefrom,  and  the  distribution,  inspection,  conduct,  manage- 
ment, and  mode  of  winding  up  his  estate,  or  all  or  any  of  such  matters, 
or  any  matters  having  reference  thereto,  shall  (subject  to  the  conditions 
hereinafter  mentioned)  *be  as  effectual  and  obligatory  in  all  r^io 
respects  upon  all  the  creditors  who  shall  not  have  signed  such  ^ 
deed  or  memorandum  of  arrangement,  as  if  they  had  duly  signed  the 
same :  and  such  deod  or  memorandum,  when  so  signed,  shall  not  be  or 
be  hable  to  be  disturbed  or  impeached  by  reason  of  any  prior  or  subse- 
quent act  of  bankruptcy :  Provided  always,  that  every  creditor  shall  be 

(a)  The  poinU  marked  for  argament  on  the  part  of  the  plnintiffti,  were,— 

**A*  to  the  $econd  pha, — that  the  defendant's  eccond  plea  does  not  set  forth  or  show  any 
Bemorandutn  of  arrangement  which  operates  in  any  manner  as  a  bar  to  the  scire  facias. 

'^Tfaat  the  allegation  in  the  second  plen»  that  a  certain  memorandum  of  arrangement  was 
Bade  within  the  meaning  and  according  to  the  prorigions  of  the  Bankrupt  Law  Consolidation 
Aet,  1S19,  without  any  further  statement  of  the  contents,  substance,  or  eifect  of  the  said  instm- 
Bitot,  is  wboUy  unmeaning;  and  that  the  provisions  of  the  said  deed  ought  to  have  been  set 
forth  io  the  said  plea. 

"  That  the  said  itecond  plea  is  bad,  inasmuch  as  it  does  not  show  that  the  said  memorandum 
of  arrangement  was  under  seal,  or  contained  any  valid  release  of  any  of  the  debts  or  causes  of 
■etioo  mentioned  or  referred  to  in  the  said  plea ;  and  that,  unless  under  seal,  suob  memorandum 
•f  arrangement  wuuld  not  be  pleadable  in  bar. 

"That  the  said  second  plea  does  not  show  that  the  said  memorandum  of  arrangement  was  duly 
ngned,  according  to  the  proviMons  of  the  said  act,  by  t\x  sevenths  in  number  and  value  of  the 
errditors  of  the  defendant,  or  that  three  months  had  elapsed  after  notice  to  the  plaintiffs  of  the 
difendnnt'^  saspension  of  payment,  or  that  the  plaintiffs  ever  had  any  such  notice  or  knowledge 
of  any  application  for  a  certificate  of  the  due  signature  of  the  said  memorandum,  or  that  any 
saeh  eerti£cttte  was  granted. 

"And  that  the  alleged  memorandnm  of  arrangement,  being  the  breach  of  the  condition  of  the 
m6  bond  alleged  in  the  declaration,  eannot  be  set  up  by  way  of  defence  thereto." 

Aa  to  the  third  pka^—**  That  the  third  plea  is  bad,  inasmuch  as  a  Judge's  order  to  stay  pro- 
•ecdings  in  an  aetion  cannot  be  pleaded  in  bar  of  such  action;  and  that  it  appears  by  the  order 
■s  set  forth,  that  it  was  not  and  could  not  have  been  meant  to  stay  proceedings  in  respeot  of  the 
breach  now  alleged." 

AaUttkt  •ttond  repiteation  to  the  third  plea, — "  That  the  seeond  replication  to  the  third  plea 
Is  a  nftcient  answer  thereto,  and  shows  that  the  said  order  was  only  intended  to  apply  to  any 
Weadi  of  the  said  condition  which  had  occurred  prior  to  the  issuing  of  the  writ  of  summoni  in 
the  siM  action,  and  bad  no  application  whatever  to  the  breach  now  alleged." 
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accounted  a  creditor  in  value  in  respect  of  such  amount  only  as,  upon  an 
account  fairly  stated,  after  allowing  the  value  of  mortgaged  property 
and  other  such  available  securities  or  liens  from  such  trader,  shall 
appear  to  be  the  balance  due  to  him."     The  225th  section  enacts  '*  that 
DO  such  deed  or  memorandum  of  arrangement  shall  be  effectual  or  obli- 
gatory upon  any  creditor  who  shall  not  have  signed  the  same,  until  after 
the  expiration  of  three  months  from  the  time  at  which  such  creditor 
shall  have  had  notice  from  such  trader  of  his  suspension  of  payment, 
and  of  such  deed  or  memorandum  of  arrangement, — unless  such  trader 
shall  within  such  time  obtain  from  the  court  an  order  or  certificate  of 
the  said  court  declaring  or  certifying  that  such  deed  or  memorandum  of 
arrangement  has  been  duly  signed  by  or  on  behalf  of  such  majority  of 
the  creditors  as  aforesaid:  and  it  shall  be  lawful  for  the  court  within  the 
district  of  which  the  trader  shall  have  resided  or  carried  on  business  for 
six  months  next  immediately  preceding  his  suspension  of  payment,  to 
make  such  order  or  certificate  on  the  petition  of  any  such  trader,  and  to 
exercise  jurisdiction  in  and  over  the  matters  of  any  such  application: 
and  no  creditor  who  shall  not  have  had  fourteen  days'  notice  of  any 
intended  application  for  such  order  or  certificate  as  aforesaid  shall  be 
bound  thereby."     Here,  the  second  plea  merely  states  that  a  certain 
memorandum  of  arrangement  within  the  meaning  and  according  to  the 
provisions  of  the  statute  was  made  between  the  defendant  and  the  several 
i^-iA-y    *persons  whose  names  were  thereunto  subscribed,  being  creditors 
^    of  the  defendant,- — not  that  it  was  a  memorandum  touching  the 
defendant's  liabilities,  and  his  release  therefrom,  and  the  distribution, 
&c.,  of  his  estate ;  nor  is  there  anything  to  show  that  it  was  a  memoran- 
dum within  the  above  sections,  except  the  general  averment  *'*'  that  all 
things  were  performed  and  done  as  required  by  the  said  statute,  to  make 
the  said  memorandum  of  arrangement  an  obligatory  instrument,  within 
the  terms  of  the  said  statute,  upon  all  the  creditors  of  the  defendant." 
If  a  form  of  plea  had  been  given  in  the  statute,  that  would  have  been 
intelligible  enough :   but,  as  it  stands,  the  plea  cannot  be  good  unless  it 
sets  out  the  provisions  of  the  deed,  so  that  the  court  may  see  that  it  is 
a  deed  within  the  act.     [Crowder,  J. — Might  you  not,  if  the  facts 
would  warrant  it,  have  negatived  the  deed  being  in  accordance  with  the 
statute  ?]     It  is  for  the  defendant  to  make  out  a  good  defence  to  the 
plaintiff's  claim.     [Crowder,  J. — The  plea  does  state  that  it  is  a  deed 
of  arrangement  within  the  act.]     It  does  not  point  to  these  sections ; 
and  there  are  other  provisions  in  the  act  to  which  it  might  have  been 
intended  to  apply :   it  might  have  been  an  arrangement  made  with  the 
sanction  of  the  court,  under  the  211th  and  subsequent  sections.     What- 
ever the  effect  of  the  general  averment,  it  clearly  cannot  be  held  to 
amount  to  an  averment  that  the  period  of  notice  had  expired.     In 
Bloomer  t;.  Darke,  2  C.  B.  (N.  S.)  165,  it  was  held  that  a  plea  of 
arrangement  under  s.  224  is  not  good,  unless  it  shows  on  the  face  of  it 
that  the  deed  is  for  the  distribution  of  the  whole  of  the  debtor's  estate, 
and  enures  for  the  benefit  of  all  the  creditors ;  and  that  the  want  of  such 
specific  averments  in  the  plea  is  not  supplied  by  the  general  allegation 
found  in  this  plea.     In  the  course  of  the  argument  in  that  case.  Cress- 

*1^1  ^^'^^  *^''  ^^^^''^^^9   '^The  general  words,  Hhat  all  matters  and 
-*   ^things  were  done  and  happened,'  &c.y  cannot  surely  be  read  ^  all 
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words  were  inserted  in  the  deed  necessary  to  make  it  a  compliance  with 
the  act.*  "  [Williams,  J. — The  plea  is  certainly  very  loose.]  Even  in 
Bloomer  v.  Darke  the  plea  was  much  fuller  than  that  in  the  present  case. 
[WiLLES,  J. — The  plea  in  that  case  did  not  show  that  the  deed  relied 
upon  was  a  deed  within  the  meaning  of  the  act.]  It  has  always  been 
the  practice  to  set  out  the  terms  of  the  deed.  [W ILLES,  J. — It  certainly 
was  not  sj  before  the  middle  of  the  year  1855.  The  House  of  Lords  in 
Larpent  v.  Bibby,  5  House  of  Lords  Cases  481,  decided  that  you  must 
not  look  to  the  224th  section  only,  but  that  it  must  be  made  appear  that 
the  deed  provides  for  the  distribution  of  the  debtor's  property  amongst 
all  his  creditors.  That  is  stated  here,  by  the  general  averment.]  There 
was  a  general  averment  in  Bloomer  v,  Darke.  [WiLLES,  J. — Ifot  that 
the  deed  was  in  accordance  with  the  provisions  of  the  statute ;  but  that 
"all  matters  and  things  were  done  and  happened  according  to  the  said 
act,  to  make  the  deed,  and  the  said  release  therein  contained,  as  effectual 
and  obligatory  in  all  respects  upon  the  creditors,  including  the  plaintiff, 
who  did  not  sign  the  said  deed,  as  if  they  had  duly  signed  the  same."] 
It  may  be  that  the  deed  is  conditional  on  the  estate  proving  sufficient  to  ^ 
pay  all  the  creditors  20a.  in  the  pound ;  or  it  may  not  contain  a  release. 
[WiLLES,  J. — That  is  a  better  point :  it  might  be  only  a  letter  of  license  ' 
for  two  years.]  Exactly  so.  [Crowder,  J. — If  it  is  a  deed  under  the  • 
224th  section  of  the  12  &  13  Vict.  c.  106,  it  must  contain  a  release :  if 
not,  should  you  not  have  replied  it  ?]  To  constitute  a  defence  to  the 
action,  the  deed  must  amount  to  a  release  or  a  bar,  and  that  should 
appear  by  the  plea.  The  third  plea  sets  up  a  stay  of  proceedings  by 
judge's  order.  No  action  lies  for  disobedience  of  a  judge's  order :  the 
remedy  is  by  attachment :  Dent  r.  *Basham,  9  Exch.  469t, — even  p^,|/^ 
though  the  order  be  made  by  consent :  Hookpayton  v.  Bussell,  10  ^ 
Exch.  24.f  The  converse  is  equally  true,  viz.,  that  it  cannot  be  used  as 
a  defence  to  an  action.  The  second  replication  to  the  third  plea  is 
unexceptionable. 

Malcolm^  contr^.(a) — The  second  plea  sets  out  that  which,  if  proved, 
affords  a  complete  answer  to  the  action.  A  '^memorandum  of  arrange- 
nif nt!'  under  the  statute  need  not  be  by  deed.  [Willes,  J. — If  the  plea 
had  gone  on  to  say,  '^  and  whereby  it  was  agreed  that  the  defendant 
should  be  released  and  discharged  from  all  his  debts,*'  &c.,  the  difficulty 
now  suggested  could  not  have  arisen.  If  you  will  not  put  in  an  averment 
of  that  sort,  we  cannot  help  thinking  that  the  deed  is  no  release.]     The 

(a)  The  poioU  mftrked  for  argament  on  the  part  of  tbo  defendant,  were  as  follows : — 

**  That  the  declaration  shows  no  cause  of  action ;  the  stipulation  in  the  contract,  that  the 
ttefeodant  should  not  compound  or  attempt  to  compound  with  his  creditorsi  being  illegal  and 
eootrary  to  the  policy  of  the  bankrupt  laws : 

"  That  the  second  plea  does  set  forth  and  show  a  memorandum  of  arrangement  which  operatef 
SI  a  bar  to  the  scire  facias : 

"  Thai  the  allegation  in  the  second  plea,  that  a  certain  memorandum  of  arrangement  waf 
Ksde  within  the  meaning  and  according  to  the  provisions  of  the  Bankrupt  Law  Consolidation 
Act,  1S49,  without  any  further  statement  of  the  contents,  substance,  or  effect  of  the  said  instru- 
Beat,  is  soflSctent ;  and  that,  if  the  plaintiffs  contended  that  the  contents,  substance,  or  effect  of 
the  said  instrument  were  not  in  accordance  with  the  provisions  of  the  said  act,  they  ought  to 
have  set  out  the  said  instrument  in  terms,  and  demurred  thereto : 

''And  tbAt  the  Bankrupt  Law  Consolidation  Act,  1849,  does  not  require  a  memorandum  of 
tRmngtoient  to  be  made  by  deed,  or  under  seal,  and  a  memorandnm  of  arrangement  under  tbt 
act  if  pleadable  in  hi,  though  not  under  seaL" 

VOL.  IV.— 8 
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*1 71   P'^^  ^^^^  ^^  allege  in  general  terms.     It  could  *not  have  been  a 
•J   statutory  suspension  of  the  right  of  action  for  a  limited  time;  for, 
that  would  not  be  a  "  memorandum  of  arrangement"  within  the  statute  at 
mll,(a)  which  the  plea  expressly  avers  this  deed  to  have  been.    [Williams, 
J. — Would  a  letter  of  license  for  two  years  be  a  bar  ?]     That  would  not 
be  within  the  224th  section.     The  allegation  here  is  altogether  incon- 
Bistent  with  anything  short  of  a  deed  or  memorandum  under  that  section. 
The  ordinary  deed  of  inspection  is  not  the  thing  there  contemplated. 
[Williams,  J. — It  is  much  to  be  regretted  that  we  do  not  know  what 
the  deed  really  is.     Archibald  intimated  that  he  had  ascertained  that 
there  was  nothing  in  the  deed  which  could  make  the  plea  any  better.] 
As  to  the  third  plea, — the  instrument  there  referred  to  is  something 
more  than  a  mere  judge's  order:  it  amounts  to  an  accord  and  satisfaction, 
sanctioned  by  the  judge. 

Archibald,  in  reply. — ^No  answer  has  been  given  to  the  objection,  that, 
for  anything  that  appears  upon  the  face  of  the  second  plea,  the  deed 
may  not  have  contained  an  absolute  release.  In  a  case  now  pending  in 
the  Exchequer, — Irving  v.  Gray, — that  court  treated  a  deed  of  inspec- 
tion as  being  within  the  224th  section.  [Crowder,  J. — How  do  they 
deal  with  Tetlcy  v.  Taylor,  1  Ellis  &  B.  529  ?]  No  judgment  has  yet 
been  delivered. (i) 

Williams,  J. — We  entertain  no  doubt  as  to  the  third  plea  being  a  bad 
*181   ^^^'     ^^^  second,  however,  raises  an  ^important  question,  as  to 
-^  which  it  is  desirable  that  we  should  take  time  to  consider. 

Cur.  adv.  vulU 

Williams,  J.,  now  delivered  the  judgment  of  the  Court : — 

Upon  the  argument  of  this  demurrer,  the  court  entertained  some  doubt 
as  to  the  construction  of  the  224th  section  of  the  12  &  13  Vict.  c.  106, 
with  reference  to  the  decisions  as  to  whether,  in  cases  of  arrangements 
within  that  section,  there  must  be  an  express  assignment  on  the  part  of 
the  insolvent  of  all  his  estate  and  effects.  But  we  think  it  unnecessary 
to  consider  that  question,  because  we  are  of  opinion,  that,  assuming  it 
to  be  requisite  to  the  validity  of  the  deed  or  memorandum  of  arrange- 
ment under  that  section  that  there  should  be  an  assignment  by  the  debtor 
*ld1  ^^  ^^^  ^^^  ^property,  such  a  deed  or  memorandum  might  be  valid 
-*  notwithstanding  that  it  should  not  operate  as  a  bar  to  an  action 

(a)  See  Tetley  o.  Tsjlor,  1  Ellis  A  B.  529,  Lftrpeot  v,  Bibby,  b  House  of  Lords  CM«a  4S1. 

(6)  Irviog  r.  Qray  hea  since  been  reported  in  3  HurUt.  A  N.  34. f    The  wsj  in  which  the  eourty 
in  giving  judgment,  deal  with  Tetley  v.  Taylor,  is  as  follows  (p.  90) :  "We  agree  that  the  trusts 
of  the  deed  must  be  such  as  to  enure  for  the  distribution  of  all  the  debtor's  estate  and  effects 
amongst  all  bis  creditors.    This  court,  in  Drew  o.  Collins,  S  Exoh.  670,f  and  the  Court  of  Com- 
mon Pleas  in  Bell  v.  Fisher,  12  C.  B.  363,  decided  that  a  deed  of  arrangement  must  provide  for 
a  distribution  of  all  the  trader's  estate  amongst  all  his  creditors.    The  Court  of  Exchequer 
Chamber  in  the  case  of  Tetley  v.  Taylor,  1  Ellis  A  B.  529,f  on  a  writ  of  error  broag-ht  upon  a 
decision  of  the  Court  of  Queen's  Bench,  decided  the  same.     This  question  was  much   discvased 
in  the  House  of  Lords,  in  the  case  of  Larpetat  v.  Bibby,  5  House  of  Lords  Cases  ^481.     It  was 
Dot»  however,  then  determined.    The  judges  who  heard  the  argument  were  not  altogether  agreed 
upon  this  point,  and  the  case  was  decided  on  another  ground.    The  Court  of  Conamoii   Pleas 
has,  since  the  case  of  Larpent  v.  Bibby,  vis.,  in  the  ease  of  Bloomer  e.  Darke,  2  C.   B.  (N.  8.) 
165,  held  that  a  plea  of  arrangement  under  the  224th  section  is  not  good  unless  it  shows  on  the 
Amo  of  it  that  the  deed  is  for  the  distribution  of  the  whole  of  the  debtor's  estate,  and  enures  for 
the  benefit  of  the  whole  of  the  creditors.     No  part  of  tkt  tradtr't  property  it  in  term;  or,  a#  toe 
think,  by  neeeeeary  implication,  excluded  from  the  operation  of  the  preeent  deed,  aa  warn  thm  c«ise  im 
Drew  9,  OoUine  and  Tetley  e.  Taylor," 
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by  a  creditor.  It  is  therefore  quite  consistent  with  the  allegation  in 
the  third  plea  that  the  deed  or  memorandum  of  arrangement  therein 
referred  to  contains  nothing  which  can  operate  as  a  bar  to  the  action ; 
and,  consequently,  the  plea  is  no  answer.  As  there  is  nothing  in  the 
plea  to  inform  us  what  are  the  contents  of  the  deed,  we  cannot  hold  it 
to  be  a  bar  to  the  action.  In  addition  to  this,  the  court  are  by  no  means 
satisfied, — though  it  is  unnecessary  to  give  any  decided  opinion  upon 
the  point, — that  the  plea  is  not  bad,  on  the  ground  that  it  fails  to  satisfy 
the  requirements  of  the  224th  section,  in  this,  that  it  does  not  allege 
that  the  notice  was  given  as  required  by  that  section,  for,  it  is  at  the 
best  extremely  doubtful  whether  the  general  averment  is  not  consistent 
irith  the  thing  not  having  been  done  within  the  time  prescribed  by  the 
224th  section. 

For  these  reasons,  we  are  of  opinion  that  our  judgment  must  be  for 
the  plaintiffs.  Judgment  for  the  plainti&. 


*POPPLETON  V.  BUCHANAN.  [*20 

BUCHANAN  v.  POPPLETON.    Feb.  10. 

"^j  tl»  pftiiieaUin  on  a  sale  by  anotion  of  freehold  land,  the  property  waa  deseribed  as  **  land- 
tez  redeened."  The  only  evideooe  of  that  fact,  was,  a  statement  in  the  witoeasin^  part  of  a 
eooTeyanee  (dated  in  1844, — ttbelve  yeon  before  the  date  of  the  sale)  from  one  Mears  to  one 
Homphreys  (from  whom  the  property  eame  by  yarions  mesne  assignments  to  the  vendor),  in 
wbidi  the  then  vendor  acknowledged  to  have  received  the  amount  of  the  purchase-money  fat 
the  pnrebase  of  the  premises  "and  the  fee-simple  and  inheritance  thereof  in  possession, ^«e 
/rvm  land-tax  snd  all  other  enoambrances/'  and  a  statutory  declaration  by  Mears,  to  Iho 
effect,  tiiat  to  the  best  of  his  knowledge  and  belief,  no  land-tax  had  ever  been  paid  for  or  In 
respect  of  the  land  **  subsequently  to  the  purchase  or  redemption  thereof  in  or  about  the  you 

irw.--— 

Held,  that  this  was  not  such  evidence  of  the  fact  of  the  land-tax  having  been  redeemed,  as  to 
entitle  the  vendor  to  insist  upon  a  completion  of  the  purchase, — notwithstanding  a  condition 
which  provided  that  "every  deed  and  entry  on  or  copy  of  court  roll  dated  more  than  ten  ytor* 
sgo  shall  be  eonclnsive  evidence  of  everything  recited  or  stated  therein  :"  for,  that  this  was 
Bot  a  direct  statement  or  recital  of  the  fact  that  the  land-tax  had  been  redeemed,  but  only  an 
sckoowledgment  by  the  then  vendor  that  the  then  purchaser  had  paid  a  certain  sum  for  the 
land  as  being  free  of  land-tax  and  other  encumbrances;  and  it  was  consistent  with  such  state- 
aent  that  the  land-tax  had  not  been  redeemed,  but  that  it  had  been  purchased  or  assigned  to 
tte  then  pnrcbaser,  or  to  a  trustee  for  him,  in  whom  or  in  whose  representatives  it  might  still 
be  vested. 

lad  held,  that  the  purchaser  was  entitled  to  recover  hack  the  deposit  with  interest*  and  the  coita 
sf  ioveetigating  the  title. 

(fiicre,  whether  this  was  not  properly  the  subject  of  compensation,  under  the  ordinary  condition 
for  tlMt  purpose  ? 

Thb  following  case  was  stated  for  the  opinion  of  the  court,  pursuant 
to  a  judge's  order. 

On  the  let  of  August,  1856,  Dr.  Andrew  Buchanan  caused  to  be  put 
up  for  sale  by  auction  the  house  and  premises  described  in  Lot  1  of  the 
particulars  of  sale  as  **  a  recently  erected  modern  detached  residence" 
(describing  it). 

"'  The  land  comprises  in  all  29a.  Ir.  31p.  (mor«  or  less),  divided  into 
Mtrenient  enclosures,  as  follows  :-^ 
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Ko.  on 
tjth« 
map. 


327a. 

226a. 

231a. 
227 
217 

232a. 
218 
219 
220 
228 


DMeription. 


Honse,  Lawn,  Ac.  (part  of) 

Ditto    Ditto     .    .    .    . 

Stable  yard ...... 

TboMead 

King's  Head  field    .    .    . 


Part  of  Round  Hill  Meadow 
The  Seven  Acres  .    .    .    . 

Spring  Hill 

Baker's  Groye 

Little  Two  Acres .    .    .    . 


CnltiTa- 
tion. 


•         •         a 


Pasture 


Pasture 
do. 


Arable 
Pasture 


In  hand 


Let  to  Mr.  Humphreys .    . 


Quantity. 


a. 

r. 

jp.  a. 

r. 

P- 

0 

0 

35 

0 

2 

27 

0 

1 

14 

3 

2 

14 

4 

8 

37 

9 

8 

T 

0 

0 

36 

5 

3 

21 

4 

2 

39 

8 

3 

26! 

1 

3 

2319 

1 

2 

24 

( 

29 

1 

31 

^Qi -1  *"  The  house,  part  of  garden,  and  carriage  drive,  coloured  pink 
J  on  plan,  are  freehold.  The  remainder  of  the  property  is  copyhold 
of  the  manor  of  Chingford  St.  Paul's,  subject  to  an  annual  quit-rent  of 
a  few  shillings,  and  the  usual  fines  on  death  or  alienation.  Nos.  219 
and  220  are  heriotable. 

"  Of  the  residence,  garden,  yard,  and  two  meadows  (in  all  9a.  3r.  7p-), 
possession  will  be  given  on  completion  of  the  purchase ;  the  remainder, 
together  with  the  whole  of  Lot  2,  is  let  on  lease  to  Mr.  Humphreys,  for 
a  term  which  will  expire  at  Michaelmas,  1859,  at  the  very  low  rental  of 
95Z.  per  annum.  The  rent  apportioned  in  respect  of  the  part  of  Lot  1 
now  occupied  by  him  (being  19a.  2r.  24p.),  is  40/.  The  apportioned 
quit-rent  on  this  lot  is  14«.  M.  The  purchaser  of  Lot  1  shall  hold  Mr. 
Humphrey's  lease.  The  purchaser  of  Lot  2  can  have  an  attested  copy, 
at  his  own  expense."  ^ 

The  sale  was  subject  to  certain  conditions  ;(a)  and  at  such  sale  Rich- 

(a)  Condition*  of  *ale. — "  1.  No  person  shall  at  any  bidding  advance  less  than  102.  No  bid« 
ding  shall  be  retracted ;  the  highest  bidder  shall  be  the  purchaser,  and,  if  any  dispute  arise  con- 
cerning the  bidding  for  either  lot,  the  same  shall  be  put  up  again  and  resold. 

"2.  The  purchaser  of  either  lot  shall  immediately  after  the  sale,  pay  a  deposit  of  20  per  cent. 
of  his  purchase-money  into  the  hands  of  the  auctioneer,  and  sign  the  subjoined  agreement. 

"  8.  The  fixtures  belonging  to  the  vendor  in  Lot  2  will  be  included  in  the  purchase  of  that  lot. 
The  fixtures  in  the  house,  and  the  iron  hurdles,  Ac,  in  the  grounds  on  Lot  1  (according  to  An 
inventory  which  will  be  produced  at  the  sale),  shall  be  paid  for  by  the  purchaser  at  a  valuation 
to  be  made  by  two  valuers,  one  to  be  nominated  by  each  party,  or  by  their  umpire,  in  the  nsaa^l 
manner.  The  purchaser  of  Lot  1  shall  have  the  privilege  of  taking  at  a  valuation,  to  bo 
similarly  made,  all  or  any  of  the  furniture  in  the  said  house,  the  vendor  reserving  to  himself  tlk<e 
right  of  selling  on  the  premises  at  any  time  before  the  completion  of  the  purchase  of  Lot  1,  soelx 
furniture  as  the  purchaser  shall  not  within  21  days  after  the  sale  have  signified  in  writing  to  tlio 
auctioneer  his  intenUon  so  to  take. 

"  4.  The  purchaser  of  each  lot  will  be  entitled  to  the  benefit  of  all  the  forest  rights  appurtenant 
thereto :  the  said  rights  are  believed  to  be  the  right  of  depasturing  or  turning  upon  the  forest 
two  oows  or  one  horse  to  ovory  40«.  of  rental,  and  the  purchasers  shall  accept  as  conclnsive  evi-. 
denoe  thereof  the  evidence  which  satisfied  the  vendor  on  his  purchase  in  1850  of  part  of  tiao 
property  now  offered  for  sale,  vis.,  a  declaration  on  the  subject  by  the  then  out-going  tenant, 
who  in  such  declaration  states  that  he  had  occupied  his  farm  for  twenty-one  years  and  upwards. 

"6.  The  titles  to  Lot  S  and  to  such  part  of  Lot  1  as  is  copyhold,  shall  commence  with  tbe 
admittances  of  Charles  Smith  and  Drummond  Smith  respectively  on  the  19th  of  May,  1815  ;  tb« 
earlier  titles  will  not  be  shown,  and  shall  not  be  investigated.  Upon  the  admittance  in  1850  of 
»  former  owner  of  part  of  the  property,  an  annual  lum  of  17«.  M.,  stated  to  be  part  of  a  quit-^ 
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ard  Poppleton  became  the  highest  bidder  *for  the  same,  at  the  p^^o 

sum  of  2500Z.,  and  entered  into  and  signed  a  written  contract  for  ^ 

the  purchase  thereof,  in  the  *form  set  forth  in  the  copy  of  the  r^oft 

particulars,  and  at  the  same  time  paid  the  sum  of  500Z.  as  a  depo-  ^ 
sit,  pursuant  to  the  said  conditions. 

Rot  of  IL  10«.  B(Lt  waa  apportioned  as  the  part  to  be  payable  in  respect  of  rach  property ;  and 
tbe  porcbaser  shall  assome  that  the  property  is  subject  to  no  more  than  such  apportioned  part. 

**  6.  Tbe  purchaser  shall  assume  that  every  former  owner  of  any  part  of  the  property  whose 
widow  (if  any)  would  have  been  entitled  to  dower  or  free-bench,  and  is  not  mentioned  in  th« 
title,  did  not  leave  a  widow. 

"  7.  Every  deed  and  entry  of»  or  copy  of  court-roU  iated  more  than  ten  yeare  ayo,  ehall  be  ecm- 
thuiee  evidence  of  everything  recited  or  ttated  therein. 

"  8.  Tbe  production,  inspection,  and  examination  of,  and  the  making  and  fumishing  official 
or  other  copies  of,  or  extracts  from,  all  deeds,  documents,  court-rolls,  wills,  letters  of  adminis- 
tntioo,  maps,  registers,  evidences  or  muniments  of  title  not  in  the  vendor's  possession,  and  any 
information  not  in  the  vendor's  knowledge,  whether  required  for  the  completion  or  verification 
of  tbe  title  or  abstract,  or  for  any  other  purpose,  shall  be  procured,  made,  and  obtained  by  and 
tt  the  expense  of  the  purchaser  requiring  the  same ;  and  such  purchaser  shall  also  bear  the 
expense  of  all  journeys  and  searches  for  any  of  the  above  purposes. 

*'9.  The  quantities  of  the  esUte  as  set  forth  in  the  particulars,  are  taken  fh)m  the  tithe  com- 
■ntation  appointment,  and  shall  be  assumed  by  the  vendor  and  purchaser  as  correct;  and,  inas- 
aneh  as  it  is  considered  that  the  property  is  sui&ciently  identified  with  the  descriptions  thereof 
in  the  deeds,  court-rolls,  and  other  documents  of  title,  by  a  map  dated  about  the  year  1800  (an 
eztrect  from  which  is  in  the  possession  of  the  vendor,  and  for  the  production  of  the  original  of 
whiefa  be  holds  a  deed  of  covenant),  the  purchaser  shall  not  be  entitled  to  any  other  evidence 
of  identity  than  the  said  map. 

**  10.  Each  lot  is  believed  and  shall  be  taken  to  be  correctly  described  as  to  quantity  and 
otherwise,  and  is  sold  subject  to  all  fines,  heriots,  services,  chief  and  other  rents,  rights  of  way 
sad  water,  and  other  easements  (if  any)  charged  or  subsisting  thereon. 

"11.  Tbe  purchaser  of  each  lot  shall  pay  the  remainder  of  his  purchase-money,  and  the  pur- 
Aaaer  of  Lot  1  shall  also  pay  the  amount  of  the  valuation  aforesaid,  on  the  29th  day  of  Septem- 
ber neit,  at  the  office  of  Mr.  Buchanan,  the  vendor's  solicitor,  or  to  the  vendor,  or  as  he  shall 
direct;  and,  upon  such  payment,  the  vendor  and  all  other  necessary  parties  (if  any)  will  make 
ud  execute  proper  conveyances,  surrenders,  and  assurances  of  such  property  to  the  purchasers, 
vbo  iball  bear  all  the  cost  and  expenses  of  and  incidental  to  such  conveyances,  surrenders,  and 
SMvrenees,  except  the  costs  of  the  perusal  and  execution  by  the  vendor  of  the  necessary  deeds. 

"  12.  The  rents  or  possession  will  be  received  or  retained,  and  the  outgoings  discharged,  by 
fbe  vendor,  up  to  the  said  29th  day  of  September  next;  and  as  from  that  date  the  outgoings 
sbsll  be  discharged,  and  tbe  rents  and  possesiion  taken  by  the  purchasers,  and  such  rents  and 
ootgoings  shall  (if  necessary)  be  apportioned  between  the  vendor  and  purchasers  for  the  purpose 
sf  tbii  condition.  If  from  any  cause  whatever  either  purchase  shall  not  be  completed  on  the 
29th  day  of  September  next,  the  purchaser  shall  pay  interest  on  the  remainder  of  his  purchase* 
Boney  after  the  rate  of  5  per  cent  per  annum,  from  that  day,  until  the  purchase  shall  be  com- 
pleted. 

"  13.  The  purchaser  of  Lot  1,  the  greater  part  whereof  is  held  under  the  same  title  as  Lot  2, 
ihsll  be  entitled,  after  the  completion  of  the  sale  of  both  lots,  to  the  custody  of  the  muniments 
of  title  eomprising  the  same,  and  shall  enter  into  the  usual  covenants  with  the  purchaser  of 
Lot  2  for  the  production  and  furnishing  copies  of  such  muniments,  such  covenants  to  be  pre- 
pired  by  and  at  the  expense  of  the  purchaser  of  Lot  2,  if  he  shall  require  the  same ;  and,  inas- 
Boeh  as  the  vendor  has  entered  into  a  covenant  with  an  owner  of  other  property,  held  under  the 
lAaae  title,  for  tbe  production  of  some  of  the  muniments  of  title  relating  to  the  freehold  portion 
of  Lot  I,  the  purchaser  to  whom  those  muniments  shall  be  delivered  as  aforesaid,  shall,  if  and  as 
re<)aired,  enter  into  a  covenant  with  the  vendor  for  the  production  and  ftimishing  copies  of  such 
anniments.  Every  or  any  such  last-mentioned  covenants  shall  be  prepared  by  and  at  the 
•xpenie  of  the  vendor,  but  shall  be  perused  on  behalf  of,  and  executed  by,  tbe  intended  oove- 
isntor  at  his  own  expense.  If  either  lot  shall  not  be  sold  at  this  sale,  the  vendor  will  retain, 
mtil  all  the  property  shall  be  sold,  such  of  the  aforesaid  muniments  as  do  not  relate  excluiively 
to  the  lot  sold ;  and  the  purchaser  of  the  lot  sold  shall  in  the  mean  time  be  entitled,  at  his  own 
npcoee,  to  the  production  of  the  muniments  so  retained,  and  to  copies  of  them,  but  not  to  a 
coveoant  for  that  purpose. 

"  14.  The  purchasers  shall  make  their  objections  and  requisitions  (if  any)  in  respect  of  the 
title,  and  of  all  matters  appearing  on  the  abstract,  particulars,  or  conditions,  and  send  the  same 
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*24]       *In  due  time,  on  the  6th  of  Augast,  1856,  the  said  Andrew 
^Qc-1  Buchanan  delivered  an  abstract  of  his  title  to  *the  said  Richard 

J  Poppleton,  of  Lot  1,  part  of  which  was  freehold  and  part  copy- 
hold.    The  title  to  the  freehold  portion  only  is  in  question. 

As  to  the  freehold  portion,  it  commenced  with  the  abstract  of  a  con- 
Teyance  dated  the  18th  of  October,  1844,  of  which  portion  of  the 
abstract  the  following  is  a  copy : — 
^gg-j       *'*  1844.     October  18th.     By  indenture  of  this  date,  made 

J   between  John  Mears,  of  Bagshot,  in  the  county  of  Surrey,  gen- 
tleman, of  the  first  part,  W.  F.  Snell,  of  Milford,  in  the  county  of 
Southampton,  esquire  (eldest  son   and   heir-at-law  of  Thomas   Snell, 
deceased,  and  sole  residuary  devisee  in  fee  named  in  the  said  will),  of 
the  second  part,  Jeremiah  Humphreys,  of  Chingford,  in  the  county  of 
Essex,  farmer,  of  the  third  part,  and  J.  B.  Gibbons,  of,  &c.,  of  the  fourth 
part, — reciting  that  the  said  Thomas  Snell,  being  at  the  respective  times 
of  making  his  will  and  of  his  decease  seised  .in  fee-simple  of,  or  other- 
wise well  and  sufficiently  entitled  to  (amongst  other  estates),  the  piece 
or  parcel  of  land  or  ground,  messuage,  or  tenement  and  premises  in  the 
abstracting  indenture  described  and  released,  with  the  appurtenances, 
duly  made  and  published  his  last  will  and  testament  in  writing,  bearing 
date  the  24th  of  August,  1833  (executed  and  attested  as  the  law  then 
required  for  the  devise  of  real  estates),  and  thereby  gave  and  devised 
his  several  estates  situate  in  the  parish  of  Chingford,  in  the  county  of 
Essex,  to  the  use  and  intent  that  his  wife  Barbara  Snell  (since  deceased) 

lo  the  office  aforeeaid  within  twenty-ooe  daya  from  the  day  of  the  delivery  of  the  abstract ;  and, 
in  default  of  any  enoh  objeotionB  and  reqaisitions  (if  none),  and  subject  to  such  (if  any),  shall  be 
deemed  to  have  accepted  the  title,  and  to  have  waived  all  other  objections  and  reqaisltjons ;  and* 
if  either  pnrobaser  shall  insist  on  any  objection  or  reqaisition  as  to  the  title  or  abstract,  or  evi- 
dence of  title,  particulars,  conditions,  conveyance,  surrender,  or  otherwise,  which  the  vendor 
shall  be  unable  or  unwilling  to  remove  or  comply  with,  the  vendor  may  by  notice  in  writing  to 
be  given  to  the  purchaser  or  bis  solicitor  st  any  time,  and  notwithstanding  any  negotiation  or 
litigation  in  respect  of  such  objection  or  requisition,  annul  the  sale,  and  shall  thereupon  return 
to  the  purchaser  his  deposit,  but  without  any  interest,  costs  of  investigating  the  title,  or  other 
•ompensation  or  payment  whatever. 

*'16.  If  either  purchaser  shall  fail  to  comply  with  the  above  conditions,  his  deposit  shall 
thereupon  be  forfeited,  and  the  vendor  shall  be  at  liberty  to  resell  the  property  bought  by  such 
purchaser,  either  by  public  auction  or  private  contract,  at  such  time  and  place,  and  subject  to 
iuoh  conditions,  and  in  such  manner,  as  the  vendor  shttU  think  fit;  and  any  deficiency  in  price 
which  may  happen  on  such  second  sale,  and  all  expenses  attending  such  sale,  shall  immediately 
sflar  snob  sale  be  made  good  and  paid  to  the  vendor  by  the  defaulter  at  this  present  sale  ;  and, 
in  ease  of  non-payment,  the  whole  or  such  part  of  the  same  deficiency  and  expenses  um  aball  not 
be  paid,  sbiUl  be  recoverable  by  the  vendor,  ss  and  fur  liquidated  damages." 

"Memorandum. — I,  Richard  Poppleton,  of,  Ac,  do  hereby  acknowledge  myself  to  be  the  pur- 
chaser of  Lot  1  described  in  the  within  particulnrsi,  at  the  auction  held  this  Ist  day  of  August, 
1856,  at  the  sum  of  two  thousand  five  hundred  pounds :  and  I  have  paid  five  hundred  pounds  as  a 
deposit  and  in  part  payment  of  the  said  purchase;  and  I  hereby  contract  and  agree  with  the 
vendor,  for  myself,  my  heirs,  executors,  administrators,  and  assigns,  to  complete  the  purchase 
of  the  same  in  every  respect  agreeably  to  the  within  particulars  and  conditions  of  snle.  Wit- 
ness my  hand  this  1st  day  of  August,  1850.  "  Richard  Popplrtok." 

<' Amount  of  sale £2,500  0  0 

"Deposit 50O  0  0 

"Balance ...        £2,000   0  0 


"Ai  agent  for  the  above-named  Tender,  I  hereby  acknowledge  to  have  sold  Lot  1  to  tha 
above-named  Riehard  Poppleton,  and  to  have  received  the  deposit  as  specified  above. 

"F.  G.  Dkbbnhaw. 
"Witness,  "S.  N.  Dbbbxhah."    • 
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and  her  assigns,  should  receive  thereout  during  her  life  one  annual  sum 
or  yearly  rent-charge  of  400/.  payable  as  therein  mentioned ;  and,  sub- 
ject and  charged  as  before  mentioned,  the  said  testator  gave  and  devised 
his  said  real  estates  at  Ghingford,  and  all  and  singular  other  his  real 
estate  whatsoever  and  wheresoever,  and  whether  in  possession,  reversion, 
refflaiader,  or  expectancy,  and  wliich  he  had  any  power  to  devise  or 
appoint,  with  their  appurtenances,  to  the  use  of  James  Scott,  of,  &c.,  the 
Rer.  Thomas  Newcome,  of,  &c.,  and  the  said  John  Hears,  their  execu- 
tors, administrators,  and  assigns,  for  the  term  of  one  thousand  years,  to 
commence  and  be  computed  from  the  day  of  the  said  testator  s  death, 
without  impeachment  of  waste,  upon  certain  trust  ^therein  declared,  r^^oir 
and  for  raising  portions  and  maintenance  for  the  younger  children  ^ 
of  the  said  testator ;  and,  from  and  after  the  expiration  or  other  sooner 
determination  of  the  said  term  of  one  thousand  years,  and  in  the  mean 
time  subject  thereto  and  to  the  trusts  thereof,  to  the  use  of  his  eldest 
SOD,  the  said*W.  F.  Snell,  his  heirs  and  assigns,  for  ever;  and  in  the 
said  will  is  contained  a  proviso,  that,  notwithstanding  anything  therein- 
before contained,  it  should  be  lawful  for  the  trustee  or  trustees  for  the 
time  being  of  that  his  will,  within  twenty-one  years  from  his  decease, 
absolutely  to  sell  and  dispose  of  all  or  any  part  of  his  said  real  estates 
for  the  purpose  of  raising  and  paying  all  or  any  part  of  the  moneys 
thereby  directed  to  be  raised  under  the  tru&ts  of  the  said  term  of  one 
thousand  years,  if  they  or  he  should  think  fit,  such  sales  to  be  either  by 
private  contract  or  public  auction ;  and  the  said  testator  declared  that 
the  receipt  or  receipts  in  writing  of  the  said  James  Scott,  Thomas  New- 
come,  and  John  Mears,  and  the  survivors  and  survivor  of  them,  for  any 
sum  or  sums  of  money  payable  to  them  or  him  under  or  by  virtue  of  the 
trusts  of  the  said  will  should  be  a  sufficient  and  effectual  discharge  for 
the  same  respectively,  or  for  so  much  thereof  as  in  such  receipt  or 
receipts  should  be  expressed  or  acknowledged  to  be  received,  and  that 
the  person  or  persons  to  whom  the  same  should  be  given,  his,  her,  or 
their  heirs,  executors,  administrators,  or  assigns,  should  not  afterwards 
be  answerable  or  accountable  for  any  loss,  misapplication,  or  non-appli- 
cation of  the  money  therein  mentioned  and  acknowledged  to  be  received: 
and  the  said  testator  appointed  the  said  James  Scott,  Thomas  Newcome, 
and  John  Mears  executors  of  his  said  will :  And  recitins  '^  that  the  said 
testator  departed  this  life  in  or  about  the  month  of  February,  1843, 
without  having  altered  or  revoked  his  said  will,  otherwise  than  by  a 
codicil  *bearing  date  the  6th  of  July,  1840,  but  not  affecting  the  r-^oo 
devise  in  the  abstracting  indenture  recited ;  and  the  said  will  and  ^ 
codicil  were,  on  or  about  the  4th  of  April,  1843,  duly  proved  in  the 
Prerogative  Court  of  Canterbury  by  the  said  John  Mears  alone :  And 
reciting,  that,  by  a  deed-poll  under  the  hands  and  seals  of  the  said  James 
Scott  and  Thomas  Newcome,  bearing  date  the  27th  of  September,  1843, 
the  said  James  Scntt  and  Thomas  Newcome  absolutely  and  irrevocably 
disclaimed  and  renounced  all  and  singular  the  trusts,  &c.,  intended  to  be 
vested  in  thein  by  virtue  of  the  said  will  and  codicil  jointly  with  the  said 
John  Mears,  and  alsc  disclaimed  and  renounced  the  aforesaid  nomina- 
tion and  appointment  of  them  the  said  James  Scott  and  Thomas  New- 
eome  to  be  executors  of  the  said  will,  to  the  intent  that  the  trusts  and 
powers  might  be  exercised  by  the  said  John  Mears  alone,  and  that  all 
the  said  estates  and  interests  of  the  said  executorship  might  be  vested 
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in  and  exercised  by  him  alone :  And  reciting  that  the  said  Barbara  Snell, 
the  widow  of  the  said  testator,  departed  this  life  in  or  about  the  month 
of  February,  1843,  and  that,  in  pursuance  and  exercise  of  the  power  for 
that  purpose  contained  in  the  said  recited  will,  the  said  John  Mears,  with 
the  privity  of  the  said  W.  F.  Snell,  caused  the  said  piece  or  parcel  of 
land  or  ground,  messuage  or  tenement,  and  premises  in  the  abstracting 
indenture  after  described  and  released  (with  other  hereditaments)  to  be 
put  up  to  sale  by  public  auction  at  the  Auction  Mart  in  the  city  of  Lon- 
don, on  the  25th  of  June  then  last,  in  several  lots ;  at  which  said  sale  the 
said  Jeremiah  Huraplireys  attended,  and,  being  the  highest  bidder  for, 
was  declared  purchaser  of.  Lot  12  at  the  said  sale,  comprising  the  said 
piece  or  parcel  of  land  or  ground,  messuage  or  tenement,  and  premises 
in  the  abstracting  indenture  comprised  and  released,  and  the  inheritance 
^jjQ-|   in  fee-simple,  free  from  all  *encumbrances,  at  or  for  the  price  or 

J   sum  of  290/. :  And  reciting  that  the  said  W.  F.  SuqII  had,  at  the 
request  of  the  said  Jeremiah  Humphreys,  consented  to  concur  in  the 
conveyance  of  the  said  piece  or  parcel  of  land  or  ground,  messuage  or 
tenement,  and  premises  in  the  abstracting  indenture  mentioned, — It  was 
witnessed,  that,  in  order  to  carry  into  effect  the  said  sale  and  in  consid- 
eration of  the  sum  of  290/.  of  lawful  British  money  to  the  said  John 
Mears,  as  such  trustee  as  aforesaid,  in  hand  paid  by  the  said  Jeremiah 
Humphreys,  at,  &c.,  the  receipt,  &c.,  and  that  the  same  was  in  full  for 
the  absolute  purchase  of  the  said  premises  by  the  abstracting  indenture 
described  and  released,  and  the  fee-simple  and  inheritance  thereof  in 
possession,  free  from  land-tax  and  all  other  encumbrances,  and  in  con- 
sideration of  10«.  of  like  lawful  money  to  the  said  W.  F.  Snell,  paid  by 
the  said  Jeremiah  Humphreys,  the  receipt,  &c.,  the  said  John  Mears,  as 
such  acting  trustee  as  aforesaid,  and  in  exercise  and  execution  of  the 
power  or  authority  for  that  purpose  given,  limited,  or  reserved  to  him  by 
the  said  recited  will  of  the  said  Thomas  Snell,  deceased,  and  of  all  and 
every  other  power  and  authority,  powers  and  authorities,  in  him  vested, 
or  him  thereto  enabling,  and  also  for  the  purpose  of  assigning  the  said 
term  of  one  thousand  years  to  merge  in  the  freehold  and  inheritance  of 
the  said  premises,  did  (by  abstracting  indenture  made  in  pursuance  of  the 
4  &;  5  Vict.  c.  21)  bargain,  sell,  release,  and  convey,  and  also  surrender 
and  yield  up,  and  the  said  W.  F.  Snell  (as  such  heir-at-law  and  devisee 
as  aforesaid,  and  by  way  of  conveyance  and  confirmation  only, -and  not 
of  covenant  or  warranty)  did  bargain,  sell,  alien  and  release,  ratify 
and  confirm  unto  the  said  Jeremiah  Humphreys,  his  heirs  and  assigns, 
all  that  piece  or  parcel  of  land  or  ground  containing  half  an  acre  and 
one  perch  (more  or  less),  situate  and  being  near  a  certain  house  called 
^oA-i   or  known  by  the  *name  or  sign  of  the  King's  Head  public-house, 

^  at  Chingford  Green,  in  the  parish  of  Chingford,  in  the  county  of 
Essex,  abutting,  &c.,  together  with  the  messuage  or  tenement,  stable, 
coach-house,  two  cottages,  and  all  other  erections  and  buildings  thereon, 
as  the  same  were  then  lately  held  under  a  lease  thereof  granted  to  one 
John  Marshall,  dated  the  9th  of  September,  1782,  for  the  term  of  sixty- 
one  years,  and  which  lease  had  recently  expired,  and  all  and  singular 
the  rights,  members,  and  appurtenances  to  the  said  piece  or  parcel  of 
land  or  ground,  messuage  or  tenement,  and  other  the  premises  by  the 
abstracting  indenture  released,  or  intended  so  to  be,  belonging,  or  iu 
any  wise  appertaining,  or  to  or  with  the  same,  or  any  part  thereof,  then 
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or  at  any  time  usually  had,  held,  used,  and  occupied,  or  enjoyed,  or 
accepted,  reputed,  deemed,  taken,  or  known  as  part,  parcel,  or  member 
thereof,  and  the  reversion,  &c.,  and  all  the  estate,  &c.,  to  hold  unto  the 
said  Jeremiah  Humphreys,  his  heirs  and  assigns,  to  the  uses,  upon  the 
^sts,  and  for  the  ends,  intents,  and  purposes,  and  with,  under,  and 
subject  to  such  powers,  provisoes,  declarations,  and  agreements,  and 
generally  in  such  manner  and  form  as  the  said  Jeremiah  Humphreys,  by 
any  deed  or  instrument  in  writing  to  be  by  him  sealed  and  delivered  in 
the  presence  of  and  attested  by  two  or  more  credible  witnesses,  should 
from  time  to  time  direct,  limit,  or  appoint,  and,  in  default  of  any  and 
subject  to  every  such  direction,  limitation,  or  appointment,  or  so  far  as 
the  same,  if  incomplete,  should  not  extend,  to  the  use  of  the  said  Jere- 
miah Humphreys  and  his  assigns,  during  the  term  of  his  natural  life, 
vithout  impeachment  of  waste,  remainder  to  the  use  of  the  said  J.  B. 
Gibbons  and  his  heirs  during  the  natural  life  of,  and  in  trust  for,  the 
said  Jereniiah  Humphreys  and  his  assigns ;  and,  after  the  determination 
of  that  estate,  to  the  only  proper  use  and  behoof  of  the  said  Jeremiah 
Humphreys,  his  *heirs  and  assigns,  for  ever.  Declaration  by  the  p^q-t 
said  Jeremiah  Humphreys  to  bar  dower.  Covenants  by  John  *- 
Mears  and  W.  F.  Snell  respectively,  and  for  their  respective  heirs,  execu- 
tors, and  administrators,  with  Jeremiah  Humphreys,  his  heirs  and  assignSi 
that  they  had  done  no  act  to  encumber." 

This  was  a  correct  abstract  of  that  deed :  and  the  abstract  then  set 
forth  the  abstract  of  another  deed,  dated  the  24th  of  May,  1845,  from 
which  the  following  is  an  extract : — 

*'  Indenture  of  release,  made  in  pursuance  of  an  act  of  parliament, 
ke,,  between  the  said  Jeremiah  Humphreys,  of  the  first  part,  the  said 
J.  B.  Gibbons,  of  the  second  part,  William  Dunsford,  of  the  third  part, 
and  George  Baker,  of  the  fourth  part,  reciting  the  said  indenture  of  the 
18th  of  October,  1844,  and  which  recital  is  as  follows, — *  Whereas,  by 
an  indenture  (made  in  pursuance  of  the  said  act),  bearing  date  the  18th 
of  October,  1844,  and  made  between  John  Mears,  of  the  first  part,  W. 
F.  Snell,  of  the  second  part,  the  said  Jeremiah  Humphreys,  of  the  third 
part,  and  the  said  J.  B.  Gibbons,  of  the  fourth  part,  the  hereditaments 
aad  premises  thereinafter  particularly  mentioned,  and  intended  to  be 
thereby  granted  and  released,  with  their  appurtenancea,  were,  for  the 
valuable  considerations  therein  mentioned,  conveyed  and  assured  to  the 
use  of  such  person  or  persons  for  such  estate  and  interest,  upon  such 
trusts,  and  for  such  ends,  intents,  and  purposes,  and  with,  under,  and 
subject  to  such  powers,  provisoes,  declarations,  and  agreements,  and 
generally  in  such  manner  and  form,  as  the  said  Jeremiah  Humphreys, 
by  any  deed  or  instrument  in  writing  to  be  by  him  sealed  and  delivered 
in  the  presence  of  and  attested  by  two  or  more  credible  witnesses,  should 
from  time  to  time  direct,  limit,  or  appoint ;  and,  in  default  of,  and  sub- 
ject to  every  such  direction,  limitation,  or  appointment,  and  so  far  as 
the  same  if  "^incomplete  should  not  extend,  to  the  use  of  the  said   p^coo 
Jeremiah  Humphreys  and  his  assigns  for  and  during  the  term  of  ^ 
his  natural  life,  without  impeachment  of  or  for  any  manner  of  waste ; 
with  remainder  to  the  use  of  the  said  J.  B.  Gibbons  and  his  heirs'durin^ 
the  natural  life  of  and  in  trust  for  the  said  Jeremiah  Humphreys  and 
his  assigns ;  with  remainder  to  the  only  proper  use  and  behoof  of  the 
<Mkid  Jeremiah  Humphreys,  his  heirs  and  assigns,  for  ever,"  &c. 
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The  abstract  then  set  forth  various  conveyances,  terminating  with 
a  convejance  to  the  said  Andrew  Buchanan,  dated  the  2d  of  April| 
1849. 

On  the  8th  of  Aagost,  1856,  the  said  Richard  Poppleton's  solicitors 
wrote  a  letter  to  the  said  Andrew  Buchanan's'  solicitor,  of  which  the 
following  is  a  copy : — 

''  8th  August,  1856. 
^^  Ghigwell  Estate.     Lot  1. 

''Be  pleased  to  send  us  the  earlier  title  to  the  freehold  property.  The 
abstract  delivered  commences  with  a  deed  dated  only  in  1844." 

On  August  9th,  the  following  reply  was  sent  by  the  solicitor  of  the 
said  Andrew  Buchanan : — 

''  9th  August,  1856. 
''  Ghigwell  Estate.     Lot  1. 

''We  have  no  earlier  title  than  1844:  and,  if  you  still  require  it,  it 
must  be  at  your  client's  expense,  in  accordance  with  the  8th  condition 
of  sale." 

On  the  same  day  the  following  reply  was  sent  to  the  last  letter : — 
'^  Ghigwell  Estate.    Lot  1.  Poppleton  and  Buchanan. 

'-  We  wholly  differ  from  you  as  to  the  construction  which  you  put 
upon  the  8th  condition.  We  shall  lay  the  papers  at  once  before  our 
conveyancer ;  but  it  must  be  understood  that  we  call  upon  the  vendor, 
at  his  own  expense,  to  furnish  a  proper  abstract  of  title  to  the  freehold 
portion  of  the  property." 

^onn       *0n  the  14th  of  August,  one  of  the  solicitors  of  the  said  Richard 
-*   Poppleton  attended  at  the  office  of  the  solicitor  of  Andrew  Bu« 
chanan,  for  the  purpose  of  comparing,  and  compared,  the  abstract  with 
the  deeds  abstracted. 

Ultimately,  on  the  23d  of  August,  1856,  the  solicitor  of  Andrew 
Buchanan  received  from  the  solicitors  of  Richard  Poppleton  certain 
objections  and  requisitions  to  the  said  title,  of  which,  so  far  as  they  are 
material,  the  following  is  a  copy : — 

'*  Requisition  1.  The  vendor  must  carry  back  the  title  to  the  free- 
hold portion  of  Lot  1  to  a  proper  and  earlier  date ;  and  the  purchaser 
requires  the  earlier  title.  The  8th  condition  has  no  bearing  upon  the 
subject,  since  it  conveys  no  intimation  to  the  purchaser  that  his  rights 
as  to  length  of  freehold  title  are  to  be  limited.  The  very  fact  that  the 
period  at  which  the  copyhold  title  is  to  commence  is  fixed,  would  natu- 
rally  lead  to  the  conclusion  that  a  distinction  was  to  be  drawn  between 
it  and  the  freehold  title,  and  that,  as  to  the  latter,  the  ordinary  rules 
were  to  prevail. 

''  16.  There  u  no  evidence  in  the  abstract^  of  the  redemption  of  the 
land-tax.  The  vendor  should  furnish  the  proper  abstract  to  show  that 
the  land-tax  has  been  redeemed. 

"  23.  The  purchaser  reserves  to  himself  the  right  to  make  any  further 
requisitions  and  observations  which  may  arise  upon  the  earlier  abstract 
of  title  to  the  freehold  part  of  the  property,  when  the  abstract  is  fur- 
nished, or  upon  the  answers  to  the  present  observations  and  requisitions, 
or  upon  the  searches  for  encumbrances." 

To  the  portion  of  the  abstract  of  the  title  subsequent  to  the  convey- 
ance of  the  18th  of  October,  1844,  above  referred  to,  no  objection  arises; 
and  it  was  agreed  that  the  said  Andrew  Buchanan  deduced  such  a  title 
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to  the  ^freehold  to  himself  from  the  last-mentioned  deed  of  1844  r^ns 
as  he  was  bound  to  do  by  the  conditions  of  sale,  subject  to  the  *- 
objections  and  requisitions  set  forth  in  this  case. 

To  these  objections  and  requisitions,  on  the  1st  of  September,  1856, 
the  solicitor  of  Andrew  Buchanan  delivered  the  following  answers  to 
Mr.  Poppleton's  solicitors: — 

"  Reply  1.  The  vendor  has  already  shown  such  a  title  to  the  freehold 
portion  of  Lot  1  as  by  the  conditions  of  sale  he  undertook  to  show.  He 
bas,  under  the  7th  condition,  furnished  the  purchaser  with  conclusive 
evidence  that  Thomas  Snell,  the  testator  of  1833,  was,  at  the  date  of 
his  will,  and  at  his  death,  seised  in  fee ;  and  he  has  deduced  a  title  and 
Bhown  a  possession  consistent  with  his  seisin  for  more  than  twenty-three 
years  subsequent  to  that  date.  The  production  of  earlier  deeds  showing 
how  Snell  acquired  the  property,  even  if  the  vendor  had  (which  he  has 
not)  any  such  in  his  possession,  could  not  prove  the  seisin  in  fee  of  Thomas 
Snell  more  incontrovertibly  than  the  vendor  has  by  means  of  the  7th 
condition  already  proved  it.  The  chief  object  of  the  5th  condition  was, 
to  guard  the  vendor  against  requisitions  on  his  title  to  the  copyholds, 
founded  on  information  obtained  aliunde,  e.  g,  from  searching  the  court- 
rolls  of  an  earlier  date  than  1815.  With  regard  to  the  freehold,  this 
necessity  did  not  of  course  exist.  The  vendor  is  unable  to  comply  with, 
and,  under  the  circumstances,  declines  to  entertain,  this  requisition. 

^^  Reply  16.  An  abstract  of  the  land-tax-redemption  certificate  of  the 
copyholds  is  sent  herewith.  As  to  the  freehold,  the  deed  of  1844 
recites  that  it  is  free  from  land-tax.  There  is  also  the  declaration  by 
Mears,  in  1844,  that  none  had  ever  been  paid  subsequently  to  the 
purchase  or  redemption  thereof  in  1799 :  and  the  vendor  has  never 
paid  any." 

*In  the  mean  time,  Mr.  Poppleton  instructed  Mr.  Debenham,  the  r^^oe 
auctioneer,  to  procure  a  purchaser  from  him  of  the  property,  if  he  ^ 
could,  at  a  profit;  which  Mr.  Debenham  tried  to  do  on  Mr.  Poppleton's 
behalf,  but  could  not  succeed.  Mr.  Poppleton  also  offered  to  sell  the 
lot  to  one  Alcock,  for  an  advance  in  price,  but  which  Alcock  declined  to 
give. 

The  purchaser's  solicitors  still  insisting  that  a  proper  title  had  not 
been  deduced,  on  the  22d  of  October,  1856,  Mr.  Buchanan,  the  solicitor 
of  Andrew  Buchanan,  sent  to  Mr.  Poppleton's  solicitors  a  letter  and  an 
abstract,  of  which  the  following  are  copies : — 

^*  Buchanan  and  Poppleton. 

''On  again  going  through  the  paper?  herein.  I  have  found  counterpart 
of  an  old  expired  lease,  granted  in  1782,  an  abstract  of  which  I  send 
you,  without  at  all  admitting  your  right  to  call  for  it,  but  simply  with  a 
Tiew  of  avoiding  litigation :  and  I  must  request  that  you  will  have  the 
goodness  to  complete  the  purchase  without  further  delay." 

"1782.  September  9th.  Counterpart  indenture  of  lease  of  this  date, 
made  between  William  Snell,  of,  &c.,  committee  of  the  estate  and  effects 
of  his  brother  John  Snell,  of,  &c.,  a  lunatic,  and  the  eldest  brother  and 
heir-at-law  of  the  said  John  Snell,  of  the  one  part,  and  John  Marshall, 
of,  &c.,  of  the  other  part, — reciting,  that,  by  a  memorandum  in  writing, 
bearing  date  the  IGth  of  April  then  last,  entered  into  between  and  signed 
by  the  said  William  Snell  and  John  Marshall,  in  consideration  of  the 
«ud  John  Marshall  agreeing  to  build  a  substantial  brick  building  or 
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dwelling-house  as  should  be  valued  when  finished  at  2007.,  exclusive  of 
out-houses,  on  the  ground  therein  and  hereinafter  mentioned  to  be 
demised,  he  the  said  William  Snell  did,  amongst  other  things,  agree 
with  the  said  John  Marshall,  to  grant  unto  him  a  building  lease  of  the 
^qg-i   said  piece  or  parcel  of  Aground  for  the  term  of  sixty-one  years 

^  from  Michaelmas  Day  then  next,  at  the  yearly  rent  of  2Z.,  and  to 
fence  in  nineteen  rods  of  the  said  ground  in  manner  therein  mentioned ; 
and  reciting  that  the  said  John  Marshall,  in  pursuance  of  the  agreement 
on  his  part  contained  in  the  said  memorandum  in  writing,  had  began 
and  made  a  great  progress  in  the  erection  of  a  brick  dwelling-house  and 
premises  on  the  before-mentioned  piece  of  ground,  on  a  scale  the  com- 
pletion whereof  would  fully  cost  or  exceed  the  sum  of  2002.  mentioned 
in  the  said  memorandum,  exclusive  of  out-houses ;  and  reciting  that  the 
said  W.  Snell  had  completed  and  finished  the  said  nineteen  rods  of 
fencing,  or  as  much  thereof  as  was  requisite  for  the  completely  fencing 
in  the  said  piece  of  ground  in  the  manner  and  on  the  sides  expressed 
and  intended  by  the  said  memorandum, — it  was  witnessed  that  the  said 
W.  Snell,  in  consideration  of  the  premises,  and  :n  full  performance  and 
execution  of  the  said  agreement  on  his  part,  and  in  consideration  of  the 
rents  and  covenants  thereinafter  reserved  and  contained  on  the  part  of 
the  said  John  Marshall,  did  demise  and  lease  unto  the  said  John  Marshall, 
his  executors,  administrators,  and  assigns,  all  that  piece  or  parcel  of 
land  or  ground,  containing  half  an  acre  and  one  perch,  little  more  or 
less,  situate  and  being  near  a  certain  house  commonly  called  or  known 
by  the  name  or  sign  of  'The  King's  Head,'  at  Ghingtord  Green,  in  the 
county  of  Essex,  abutting,  &;c.,  together  with  the  erections  and  buildings 
thereafter  to  be  erected  thereon ;  and  all  ways,  &c. ;  to  hold  the  same, 
with  the  appurtenances,  unto  the  said  John  Marshall,  his  executors, 
administrators,  and  assigns,  from  the  Feast  day  of  St.  Michael  the 
Archangel  then  next  ensuing  the  date  thereof,  for  the  term  of  sixty 
years,  at  the  yearly  rent  of  22.,  and  subject  to  the  covenants  therein  con- 
tained.    Counterpart  executed  by  the  said  John  Marshall,  and  attested." 
*S71       *^h^  following  correspondence  then  ensued  between  the  solicitors 

J  of  Mr.  Poppleton  and  Mr.  Andrew  Buchanan : — 
The  purchaser's  solicitors  to  the  vendor's  solicitor, — "  1856.  October 
26th.  The  further  abstract  which  you  have  now  supplied  does  not 
remove  our  objections  to  the  want  of  a  proper  abstract  of  title  of  the 
freehold.  1st.  It  does  not  appear  that  the  Thomas  Snell  named  in  the 
recital  of  the  deed  with  which  your  former  abstract  commenced,  is  the 
same  person  as  is  named  in  the  will  of  the  testator  of  1816 ;  but,  if  so, 
there  is  no  abstract  of  the  will  under  which  he  is  said  to  be  devisee.  2. 
There  is  nothing  to  show  that  W.  Snell  (whose  will  is  abstracted  in  the 
most  meagre  form,  and  is  not  stated  to  be  attested)  was  ever  seised  of 
this  property,  or  that  it  passed  by  his  will.  8.  The  abstract  of  the 
counterpart  lease,  so  far  as  it  proves  anything,  goes  to  show  that  John 
Snell  (the  lunatic  brother,  who  is  confused  with  John  Snell  the  father) 
was  the  owner  of  this  property  in  1782 ;  and  there  is  no  attempt  in  the 
abstract  to  deduce  the  title  of  the  property  (now  purchased)  from  John 
Snell  to  the  testator  of  1816.  The  time  within  which  the  vendor  was 
bound  (by  necessary  implication  from  the  eleventh  condition)  to  deliver 
a  proper  abstract,  having  now  expired,  as  well  as  the  time  named  in  our 
letter  of  the  11th  of  October,  we  must  decline  to  continue  the  negotia- 
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tioD,  unless  you  expressly  waive  the  provisions  of  the  fourteenth  condition, 
as  to  interest,  costs,  and  compensation.  In  the  event  of  your  not  doing 
so  within  three  days  from  the  date  of  this  letter,  we  shall  feel  it  necessary, 
without  further  notice,  to  commence  an  action  for  the  recovery  of  the 
deposit,  and  shall  hold  the  vendor  liable  for  interest  and  costs  from  the 
time  of  his  refusal  to  annul  the  sale  and  return  the  deposit. 

"Should  you  think  fit  to  forward  us  any  further  *abstract,  we  p^qo 
beg  that  you  will  at  the  same  time  state,  for  our  information  and  *- 
goidance,  whether  or  not  you  insist  on  the  application  of  the  eighth  and 
fourteenth  conditions  either  to  such  further  abstract  or  to  the  last  abstract 
delivered  to  us,  or  whether  you  deliver  such  abstract  subject  to  the 
ordinary  rules  as  to  costs  attending  perusal  and  verification.*' 

Reply  thereto.  "1856.  October  27th.  .1.  Thomas  Snell  named  in 
the  recitals  of  the  deed  of  I8th  of  October,  1844,  is  the  same  person 
who  is  named  in  the  will  of  the  testator  of  1816 ;  and,  if  you  wish  for 
an  abstract  of  his  will,  though  you  now  require  it  for  the  first  time,  I 
will  furnish  it.  2.  The  declaration  of  John  Mears,  11th  October,  1844, 
which  I  showed  to  you  long  since,  and  a  copy  of  which  I  now  send  you, 
expressly  proves  that  William  Snell  by  his  will  devised  this  property  to 
his  son  Thomas ;  therefore  he  must  have  been  seised  of  it,  and  it  must 
have  passed  by  his  will.  3.  There  is  no  confusion  in  the  abstracts 
famished  to  you,  between  John  Snell  the  lunatic,  or  any  other  person. 
The  lunatic,  as  appears  by  the  lease,  was  seised  of  the  property  in  1782 ; 
and  his  brother,  William  Snell,  the  testator  of  1816,  was,  as  appears 
also  by  the  lease,  his  heir-at  law.  I  have  no  further  information  on  the 
subject  than  that  which  I  have  already  furnished  and  shown  to  you ;  and, 
if  you  wish  for  further  evidence  or  information,  I  will,  at  your  expense, 
endeavour  to  supply  it :  but  I  will  not  waive  the  eighth  or  the  fourteenth 
condition  of  sale ;  nor  do  I  admit  your  right  to  ask  for  any  other  title 
than  that  I  have  shown.  I  maintain  that  I  have  conclusively  proved  a 
good  title  to  the  whole  property  sold  to  you ;  and,  if  you  wish  to  contest 
the  point,  I  beg  that  you  will  at  once,  and  without  waiting  three  days,  aS 
you  propose,  commence  an  action  for  the  deposit :  and  I  give  you  notice, 
that,  if  you  fail  to  complete  the  ^purchase,  I  shall  avail  myself  of  ri^oQ 
the  fifteenth  condition,  and  resell  the  property  at  your  risk,  &c."   •- 

The  following  is  a  copy  of  the  declaration  referred  to,  and  enclosed  in 
the  last-mentioned  letter : — 

"  Whereas,  William  Snell,  late  of  Salisbury  Hall,  in  the  parish  of 
Shenley,  in  the  county  of  Hertford,  Esquire,  deceased,  by  his  last  will 
and  testament  in  writing,  bearing  date  the  19th  of  December,  1816, 
gave  and  devised  to  his  son,  the  Reverend  Thomas  Snell,  late  of  Wind- 
lesharo,  in  the  county  of  Surrey,  clerk  (now  deceased),  certain  estates 
and  properties  therein  particularly  mentioned  or  referred  to ;  and  also 
all  the  residue  of  his  lands  and  hereditaments  not  otherwise  disposed  of 
in  and  by  his  said  will,  comprising  (amongst  others)  a  messuage  or  tene- 
ment, garden,  stable,  and  premises,  with  the  appurtenances  thereto 
belonging,  situate  near  and  adjoining  to  the  King's  Head  public-house 
and  premises  at  Ghingford  Green,  in  the  parish  of  Chingford,  in  the 
county  of  Essex,  lately  sold  or  contracted  and  agreed  to  be  sold  to 
Jeremiah  Humphreys,  of  Chingford  aforesaid,  farmer:  and  it  was  in 
and  by  the  said  will  of  the  said  William  Snell  provided,  that,  if  it  should 
appear  that  any  of  the  estates  and  premises  by  that  his  will  given  and 


89  BUCHANAN  v.  POPPLETON.    H.  V.  1858. 

devised  to  or  in  trust  for  any  person  or  persons  other  than  and  except 
his  said  son  Thomas  Snci),  should  be  entailed  or  subject  to  any  limita- 
tion over  which  he  the  said  testator  had  not  any  control,  and  which 
should  operate  to  lessen  or  abridge  the  devise  thereinbefore  made,  then 
the  person  or  persons  to  or  for  whose  use  or  benefit  such  estate  or  pre- 
mises so  entailed  or  limited  should  by  that  his  will  be  devised,  or  be 
mentioned  or  intended  to  be  devised,  should  have  and  be  entitled  to  an 
equivalent  in  other  estates  and  premises  from  and  out  of  the'  estates  and 
premises  to  which  his  said  son  Thomas  Snell  would  become  entitled 
*401  ^"^^^  ^^  ^y  virtue  of  *that  his  will :  and  he  directed  that  such 
^  equivalent  should  be  made  and  effected  by  his  said  son  Thomas 
Snell,  his  heirs  and  assigns,  accordingly:  Now,  I,  John  Mears,  of 
Bagshot,  in  the  county  of  Surrey,  gentleman,  sole  acting  trustee  of  the 
will  of  the  said  Thomas  Snell,  deceased,  do  solemnly  and  sincerely 
declare,  that,  to  the  best  of  my  knowledge,  information,  and  belief,  no 
claim  has  ever  been  made  against  the  said  Thomas  Snell  or  his  estates 
under  or  by  virtue  of  the  before-mentioned  provision  contained  in  the 
will  of  the  said  William  Snell,  deceased :  and  I  further  declarcj  thaty  to 
the  best  of  my  knowledge^  information^  and  belief  no  land-tax  has  ever 
been  paid  for  or  in  respect  of  the  before-mentioned  close  of  land  and 
premises  subsequently  to  the  purchase  or  redemption  thereof  in  or  abotU 
the  year  1799:  And  I  make  this  solemn  declaration,  conscientiously 
believing  the  same  to  be  true,  and  by  virtue  of  the  provision  of  an  act 
of  parliament,  &c.  (5  &  6  W.  4,  c.  62). 

(Signed)        "John  Mkars. 

"Declared  at  the  Marlborough  Street  police  court,  this  11th  day  of 
October,  1844,  before  me.  E.  H.  Maltby,  Magistrate,  Metropolitan 
Police  District." 

On  the  31st  of  October,  1856,  the  solicitors  of  Richard  Poppleton 
sent  to  the  solicitor  of  Andrew  Buchanan  a  letter  of  the  material  part 
of  which  the  following  is  a  copy : — 

"  Without  waiving  any  of  the  objections  and  requisitions  heretofore 
made  by  us,  we  beg  to  say  that  we  are  willing,  on  behalf  of  Mr.  Popple- 
ton, to  receive  within  seven  days  from  this  date  such  further  abstract 
of  title  as  you  may  think  proper  to  deliver  relating  to  the  freehold 
portion  of  the  Lot  1 ;  but  we  must  beg  that  it  may  be  in  the  usual  and 
proper  form  of  an  abstract.  We  have  not  asked  specially  for  the  will 
of  Thomas  Snell,  because  it  ought  to  form  part  of  the  abstract  of  the 
♦411  ®**''^®^  ^^^^®  which  we  have  required.  The  abstract  we  *desire  to 
J  have,  is,  one  of  the  usual  character,  and  one  which  ought  properly 
to  contain  the  will  of  the  said  Thomas  Snell.  The  propriety  of  our 
requesting  a  proper  abstract  of  the  will  of  William  Snell  is  evidenced  by 
what  is  disclosed  upon  the  declaration  of  Mr.  Mears,  of  which  you  have 
sent  us  a  copy.  We  think  you  are  mistaken  in  saying  that  we  had 
previously  seen  the  declaration.  We  certainly  never  read  it  before. 
An  important  question  may  arise  upon  the  provisions  of  the  will,  respect- 
ing which  we  should  have  been  left  in  perfect  ignorance  had  we  been 
satisfied  with  the  very  short  statement  furnished  to  us.  We  should  be 
informed  when  John  Snell,  the  lunatic,  mentioned  in  the  lease,  died, 
and  who  was  his  heir-at-law.  In  the  abstract  of  the  counterpart  lease 
which  you  have  supplied  to  us,  there  is,  we  must  repeat,  considerable 
confusion :  William  Snell  is  described  as  ^  committee  of  the  estate  of  his 
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brother  John  Snell,  of  Brill,  a  lunatic,  and  the  eldest  son  and  heir-at- 
law  of  the  said  John  Snell.'  According  to  this  statement,  Williaio 
Snell  is  the  brother  and  also  the  son  of  the  same  John  Snell :  surely  this 
needs  explanation  and  farther  information.  The  further  abstract  should 
Btate  when  William  Snell  died,  and  where  his  will  was  proved. 

"16.  The  property  comprised  in  the  certificate  of  the  redemption  of 
land-tax  now  abstracted,  cannot  be  held  to  include  the  freehold  portion 
of  the  lot,  because,  as  far  as  appears  upon  the  documents  furnished  to 
ns,  Charles  Smith,  who  made  the  contract  for  redemption,  never  was 
entitled  to  the  freehold,  and  therefore  could  not  redeem  ;  and,  as  time 
is  no  bar  to  the  Grown,  the  vendor  must  now  redeem  the  tax.  We  cannot 
find  any  recital  or  statement  in  the  deed  of  1844,  that  the  property  is 
free  of  land-tax ;  but  only  that  money  is  paid  for  the  purchase  of  the 
property  free  of  land-tax. 

***  We  must  repeat  our  former  notice  to  you,  that,  if  you  either  p^^o 
now  decline  to  make  a  sufficient  title  to  the  freehold  portion  of  the  ^ 
property,  or  fail  to  do  so  within  the  space  of  one  week  from  the  date  of 
this  letter,  we  shall  commence  an  action  for  the  recovery  of  the  deposit." 

The  solicitor  of  Andrew  Buchanan,  on  the  same  day,  sent  to  Richard 
Poppleton's  solicitors  a  letter  accompanied  with  an  abstract  of  the  will 
of  William  Snell,  of  which  abstract  and  letter,  so  far  as  is  material,  the 
following  are  copies : — 

"  As  you  now  request  it,  I  beg  to  send  you  an  abstract  of  the  will  of 
William  Snell,  but  without  at  all  admitting  that  you  have  a  right  to  it, 
or  in  fact  anything  more  than  the  abstract  originally  sent  to  you :  and 
I  mast  distinctly  beg  you  to  understand  that  I  do  not  waive  any  of  our 
rights  under  the  conditions  of  sale,  and  that  what  I  have  sent  you  beside 
the  abstract  has  been  done  solely  with  a  view  of  avoiding  litigation.  I 
do  not  know  when  John  Snell  died ;  and  we  allege  that  his  brother 
William  was  his  heir-at-law.  In  the  abstract  lease,  it  is  a  mere  clerical 
error  calling  William  Snell  the  son  of  John,  instead  of  the  brother,  as 
you  could  have  seen  by  comparing  the  abstract,  if  you  had  chosen.  We 
do  not  know  when  William  Snell  died,  or  where  his  will  was  proved. 

*'  16.  The  statement  in  the  deed  of  1844,  and  Mears's  declaration,  is 
sufficient.  I  have  now  answered  everything  that  you  have  asked ;  but 
I  mast  beg  you  again  to  distinctly  understand  that  I  have  nothing  more 
in  the  shape  of  abstract,  and  shall  furnish  nothing  more,  unless  at  your 
expense ;  and  whatever  you  may  require  that  is  not  in  our  possession 
or  knowledge,  I  will  at  your  request  endeavour  to  obtain,  at  your  ex- 
pense; and  I  contend  that  we  have  furnished  you  with  a  perfectly  good 
title  to  the  freehold ;  and,  as  it  is  quite  clear  that  '^'your  client  is  r^c^o 
a  most  unwilling  purchaser,  I  must  request,  that,  if  you  are  still  *- 
dissatisfied,  you  will  at  once  commence  your  action  to  recover  the 
deposit,  as  there  is  another  party  who  is  willing  to  purchase :  and  if  in 
three  days  I  do  not  hear  from  you,  I  shall  treat  with  him  for  it  at  your 
risk." 

"  Abstract  of  will  of  William  Snell,  Esquire,  deceased. 

"  1816.  December  19th.  William  Snell,  late  of  Salisbury  Hall,  in 
the  parish  of  Shenley,  in  the  county  of  Hertford,  Esquire,  deceased,  by 
his  last  will  and  testament  in  writing,  of  this  date,  gave  and  devised  to 
his  son,  the  Reverend  Thomas  Snell,  late  of  Windlesnam,  in  the  county 
of  Surrey,  clerk,  now  deceased,  certain  estates  and  properties  therein 


48  BUCHANAN  v.  POPPLKTON.     H.  V.  1858. 


particalarl J  mentioned  or  referred  to ;  and  also  the  residue  of  his  lands 
and  hereditaments  not  otherwise  disposed  of  in  and  hy  his  said  will, 
comprising  (amongst  other  things)  a  messuage  or  tenement,  garden, 
stable,  and  premises,  with  the  appurtenances  thereto  belonging,  situate 
near  and  adjoining  to  the  King's  Head  public-house  and  premises  at 
Chingford  Green,  in  the  parish  of  Chingford,  in  the  county  of  Essex: 
Proviso,  that,  if  it  should  appear  that  any  of  the  estates  and  premises 
by  that  his  will  given  and  devised  to  or  in  trust  for  any  person  or  per- 
sons other  than  and  except  his  said  son  Thomas  Snell,  should  be  entitled 
or  subject  to  any  limitation  over  which  said  testator  had  not  any  control, 
and  which  should  operate  to  lessen  or  abridge  the  devise  thereinbefore 
made,  then  the  person  or  persons  to  or  for  whose  use  or  benefit  such 
estate  or  premises  so  entailed  or  limited  should  by  that  his  will  be  de- 
vised, or  be  mentioned  or  intended  to  be  devised,  should  have  and  be 
entitled  to  an  equivalent  in  other  estates  and  premises  from  and  out  of 
the  estates  and  premises  to  which  his  said  son  Thomas  Snell  would 
become  entitled  under  or  by  virtue  of  that  his  will.  Direction  that  such 
*441  ^4^^^^^^^^  should  be  '^'made  and  effected  by  his  said  son  Thomas 
J  Snell,  his  heirs  or  assigns,  accordingly." 
To  this  the  solicitors  of  Richard  Poppleton  sent  the  following  reply: 

"  1856.  November  6th. 
"  Having  regard  to  the  statement  in  your  letter  of  the  31st  of  October, 
that  you  have  nothing  more  in  the  shape  of  abstract,  and  that  you  will 
furnish  nothing  more  unless  at  our  expense,  as  well  as  your  announce* 
ment  that  you  are  about  immediately  to  treat  with  a  new  purchaser,  we 
think  it  unnecessary  to  say  more,  with  reference  to  our  former  objections, 
than  that  we  still  maintain  that  you  have  not  furnished  proper  evidence 
to  us  of  the  redemption  of  the  land-tax,  and  that  your  abstract  of  title 
(previous  to  1844)  to  the  freehold  is  still  quite  incomplete.     You  have 
not  furnished  an  abstract  in  chief  of  the  will  of  Thomas  Snell,  though 
we  have  twice  referred  to  its  necessity.     You  profess  your  ignorance  of 
the  date  of  William   Snell's  death.     You  are  unable  to  state  when  or 
where  his  will  was  proved :    it  does  not  appear  that  it  was  properly 
attested  ;  nor  do  you  give  us  any  means  of  ascertaining  these  facts.    The 
second  abstract  which  you  have  now  furnished  of  that  document,  not 
only  shows  the  liability  of  the  estate  you  have  contracted  to  sell  to 
answer  claims  which  may  still  be  subsisting  under  that  will  (forming  a 
serious  additional  objection),  but  also  appears  on  the  face  of  it  to  be 
altogether  imperfect,  as  it  does  not  even  show  what  the  devises  are 
which  the  estate  now  purchased  is  liable  to  make  good.     There  is  no 
attempt  made  to  deduce  the  title  of  William  Snell  as  heir-at-law  of  John 
Snell,  by  pedigree  or  otherwise;   and  no  kind  of  evidence  that  William 
Snell  was  seised  of  the  property  previously  to  1816,  with  which  year  in 
fact  the  earlier  abstract  commences.     Under  these  circumstances,  we 
♦4'il   P^'^P^^®  *^  accede  to  your  request  of  at  *once  commencing  an 
-I   action  for  the  deposit,  if  we  do  not  hear  anything  from  you  to- 
morrow to  prevent  our  doing  so ;   reminding  you  that  we  have  hitherto 
been  prevented  from  taking  that  course  by  your  continuing  from  tirae  to 
time  to  furnish  us  with  small  portions  of  that  which  we  have  demanded,  at 
the  same  time  that  you  protested  against  our  right  to  require  the  informa- 
tion.   Had  you  stood  upon  the  right  you  claimed,  viz.,  to  commence  the 
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abstract  in  the  year  1844,  oar  correspondence  would  have  been  much 
more  limited.  To  prove  to  you,  however,  that  we  have  no  desire  but  for 
a  cheap  and  expeditious  settlement,  we  now  offer  to  lay  the  correspond- 
ence and  abstracts  before  any  of  the  conveyancing  counsel  of  the  Court 
of  Chancery  whom  you  may  select,  leaving  him  to  decide, — first, 
whether  you  have  shown  such  a  title  as  under  the  conditions  we  are 
bound  to  accept, — and  secondly,  if  not,  whether  we  have  a  right  to 
recover  back  the  deposit,  with  costs,  and  interest  on  the  deposit  from 
any  and  what  date, — the  costs  attending  the  case  to  follow  the  result. 
Beqnesting  your  reply  to  this  latter  proposal  in  the  course  of  to-morrow, 
we  remain,  &c." 

In  consequence  of  a  difference  as  to  the  questions  to  be  thus  submitted, 
this  suggestion  was  not  carried  out ;  and,  after  a  correspondence  which 
is  unimportant,  Richard  Poppleton's  solicitors  demanded  a  return  of  the 
deposit,  and,  on  the  27th  of  November,  1856,  brought  an  action  against 
Mr.  Debenham,  the  auctioneer,  for  the  recovery  of  it.  And  Andrew 
Buchanan's  solicitor,  in  December,  1856,  proceeded  to  sell  the  Lot  1 
oyer  again,  and  by  private  contract ;  upon  which  sale  it  realized  2340Z., 
bcluding  the  fixtures,  which  were  not  included  in  Richard  Poppleton's 
purchase, — the  price  thereof  being  120/. :  and  certain  expenses  were 
incurred  on  such  resale,  which  it  was  agreed  should  be  ascertained,  if 
necessary,  by  the  master. 

*To  this  resale  no  objection  had  been  made  on  th0  part  of  rmA^ 
Biehard  Poppleton.  ^ 

An  interpleader  summons  having  been  taken  out  and  served  by  Mr. 
Debenham*s  attorney,  Richard  Poppleton,  Andrew  Buchanan,  and  the 
auctioneer,  attended  before  Growder,  J.,  upon  that  summons ;  and  that 
learned  judge  directed  that  the  sum  of  500/.,  the  deposit,  less  SL  8«., 
bis  costs,  should  be  paid  into  court  by  Mr.  Debenham:  and  a  writ 
baring  been  since  issued  by  Richard  Poppleton  against  Andrew  Bucha- 
nan, and  another  writ  having  been  issued  by  Andrew  Buchanan  against 
Richard  Poppleton,  by  the  consent  of  the  parties,  by  an  order  of 
Crowder,  J.,  it  was  ordered  that  the  above-mentioned  actions  should  be 
consolidated,  and  that  this  case  should  be  stated  for  the  opinion  of  this 
court,  with  power  to  the  court  to  decide  the  rights  of  the  parties  in  law 
vid  in  equity. 

Andrew  Buchanan  insists  that  he  is  entitled  to  the  deposit  of  500Z., 
and  also  to  his  costs  incurred  in  respect  to  his  sale  to  Richard  Poppleton, 
and  the  expenses  incident  to  the  investigation  of  title  thereunder,  and 
also  the  deficiency  in  price  realized  upon  the  resale,  and  the  expenses 
thereof.  And  Richard  Poppleton  insists  that  he  is  entitled  to  the 
deposit,  and  to  recover  interest  thereon,  and  his  costs  of  investigating 
the  title. 

It  was  agreed  that  the  said  costs  and  expenses,  in  either  of  the  said 
cases,  should  be  ascertained  by  the  master,  and  that  the  questions  for 
the  opinion  of  the  court  should  be, — 

1.  Whether  the  said  Andrew  Buchanan  has  shown  such  a  title  to  the 
freehold  part  of  the  said  lot  as  by  the  said  conditions  of  sale  he  under- 
took td  show. 

2.  Whether  the  said  Andrew  Buchanan  has  shown  such  a  title  to  the 
freehold  part  of  the  said  lot  as  by  the  conditions  of  sale  the  purchaser 
iras  bound  to  accept 

TOL,  IV.- 
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^^Yi  *The  court  were  to  have  power  to  declare  the  rights  and  liabil- 
^  ities  of  the  parties  resalting  from  their  opinion  upon  the  above 
two  questions,  and  to  declare  and  direct  to  whom  the  said  deposit,  or 
any  and  what  part  thereof,  should  be  paid,  and  for  whom  and  for  what 
sum  judgment  should  be  entered  in  the  said  actions  respectively. 

The  case  was  argued  in  Michaelmas  Term  last,  before  Gockburn,  C. 
J.,  Williams,  J.,  Crowder,  J.,  and  Willes,  J. 

Bt/lei^  Serjt.  (with  whom  was  Hannen),  (or  the  plaintiff,  the  pur- 
cha8er.(a) — ^But  for  the  7th  condition,  the  vendor  would  still  be  bound 
to  show  a  sixty  years*  title,  notwithstanding  the  statute  3  &  4  W.  4,  c. 
27 :  Cooper  v.  Emery,  1  Phill.  388 ;  Sugden's  Vendor  &  Purchaser,  13th 
edit.  805 ;  Blackburn  v.  Smith,  2  Exch.  783.t     That  condition  provides 
that  ^^  every  deed  and  entry  on  or  copy  of  court-roll  dated  more  than 
♦481   ^®^  years  ago,  shall  *be  conclusive  evidence  of  everything  recited 
J  or  stated  therein."    The  recital  in  the  deed  of  the  18th  of  October, 
1844,  that  Thomas  Snell  was,  at  the  time  of  making  his  will,  and  at  his 
death,  seised  in  fee-simple  of,  or  otherwise  well  and  sufficiently  entitled 
to,  the  land  in  question,  does  not  meet  the  difficulty.     It  is  consistent 
with  that  statement  that  he  was  seised  in  fee  of  a  reversion  which  m&y 
fall  into  possession  after  a  term  of  a  thousand  years,  or  seised  for  life. 
It  is  not  even  alleged  that  he  is  seised  in  fee  beneficially :  he  may  be 
seised  in  fee  as  a  trustee  or  mortgagee.     Or  he  may  have  been  seised 
in  fee  subject  to  a  condition  subsequent  which  might  defeat  his  estate: 
and  this,  as  it  now  appears,  was  his  actual  condition.   In  Goold  v»  White, 
Kay  683,  copyholds  having  been  sold  subject  to  a  condition,  that  all 
statements  and  recitals  in  any  of  the  title-deeds  or  muniments  of  title 
should  be  considered  as  satisfactory  evidence  of  the  facts  stated  or 
recited,  and  that,  in  case  any  purchaser  should  not,  within  fourteen  days 
from  the  delivery  of  the  abstract,  declare  his  dissatisfaction  with  the 
title,  and  point  out  some  valid  objection  thereto,  the  same  should  be 
considered  as  accepted, — the  purchaser  objected  that  the  first  surrender 
on  the  abstract  was  by  A.  and  J.  his  wife,  "which  said  J.,**  it  was 
therein  stated,   "had  then  lately  been  admitted  there  tenant  in  tail 
according  to  the  custom  of  that  manor;"  and  that  there  was  nothing  to 
show  how  the  estate-tail  had  been  barred:  afterwards,  the  purchaser 
required  evidence  that  the  custom  of  the  manor  warranted  estates-tail : 
the  first  surrender  was  dated  in  1801,  and  was  conditional  only :  in 
1815,  the  same  parties  made  an  absolute  surrender  in  fee,  under  which 
the  possession  had  been  enjoyed  ever  since :  and  it  was  held,  that  the 
recital  was  conclusive  evidence,  under  the  conditions  of  sale,  of  the  fact 

(a)  The  following  were  the  points  marked  for  argument  on  the  part  of  the  pUiotilT  in  the  first 
action : — 

"  1.  That  the  rendor  wai  hoand  to  famish  and  rerify  to  the  vendee  a  proper  abstract  showing 
a  marketable  title,  and  that  he  has  not  done  so;  and  that  there  is  nothing  in  the  eonditioni  of 
■ale  to  exempt  the  vendor  from  this  obligation  : 

"  2.  That  the  vendor  was  bound  to  show  a  good  tiUe  going  back  sixty  years;  and  that  he  hit 
not  done  so : 

*<3.  That,  if  it  were  intended  by  the  vendor  to  limit  by  the  conditions  of  the  sale  the  ordinary 
fights  of  a  vendee  with  respect  to  the  title,  such  intention  ought  to  have  been  expressed  in  clear 
and  unambiguous  language  ,*  but  that  neither  the  7th  nor  8th  condition,  or  any  other,  does  so 
express  such  intention : 

"  4.  That  the  abstract,  or  pretended  abstract,  of  title  to  the  freehold  ftunisbcd  bj  the  Tender, 
is  fiefeotive  in  the  several  points  particularised  in  the  correspondenee  set  forth  in  the  caje  : 

"  5.  That  no  title  to  the  land-tax  is  shown  by  the  vendor." 
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that  J.  had  been  admitted  teoant  in  *tail,  but  DOt  that  this  was  ri^Aa 

according  to  the  custom  of  the  manor ;  for,  this  was  not  a  BingU  '- 

faetj  but  a  deduction  from  a  $erie$  of  facts.    [Cbowder,  J. — There,  th^ 

conditioQ  provided  that  the  recitals  should  be  evidence  of  the  factA 

recited :  here,  they  are  to  be  conclusive  evidence  of  everything  recited. J 

The  word  is  undoubtedly  larger  here.     But  parties  are  never  bound  by 

mis-recitals  as  to  matters  of  law.     The  rule  for  the  construction  of  thesf^ 

conditions  is  well  laid  down  by  Sir  L.  Shadwell,  Y.  C,  in  Symons  tx. 

James,  1  Y.  4;  C,  C.  C.  487,  490, f — "  If  a  vendor  means  to  exclude  a 

purchaser  from  that  which  is  matter  of  common  right,  he  is  bound  to 

express  himself  in  terms  the  most  clear  and  unambiguous.     And,  if 

there  be  any  chance  of  reasonable  doubt  or  r?<(8onable  apprehension  of 

his  meaning,  I  thinly  that  the  construction  must  be  that  which  is  rathec 

&Tourable  to  the  purchaser  than  to  the  vendor."     But,  assuming  thai; 

the  plaintiflf  (the  purchaser)  is  by  the  terms  of  the  7th  condition  shut  out 

&om  requiring  a  sixty  years'  title, — ^assuming  that  he  has  agreed  not  tq 

object  to  the  title  on  the  ground  that  it  does  not  go  back  so  far, — still 

he  clearly  is  entitled  to  a  sixty  years'  abstract,  in  order  that  he  may  se^ 

what  the  title  is.     [Gockburn,  G.  J. — What  is  the  use  of  an  abstract, 

if  jou  are  precluded  from  objecting  to  the  title  ?]    The  purchaser'^ 

agreeing  to  take  such  a  title  as  the  vendor  has,  does  not  dispense  witbi 

the  latter's  showing  what  that  title  is.     [Growdbr,  J. — Does  not  the 

14th  condition  show  that  the  abstract  is  to  be  confined  to  the  title  which 

the  purchaser  is  bound  to  accept?]    Glearly  not.    Susden  says — Yendoc 

k  Purch.,  13th  edit.  355, — that  ''  a  man  may  be  entitled  to  an  abstract 

of  the  title,  and  yet  be  compelled  to  accept  the  title  itself  as  it  stands  ^^^ 

for  which  he  cites  Morris  v.  Kearsley,  2  Y.  &  G.  Exch.  139.t    [Willed, 

J.—The  learned  author  notices  that  case  as  an  exception.]    In  Southby 

r.  Hntt,  2  Mylne  &  Gr.  207,  by  ^conditions  of  sale  it  was  stipu-  r^e^ 

lated  that  the  vendor  of  an  estate  which  was  sold  in  lots  should  ^ 

deliver  an  abstract  of  the  title  to  the  purchasers,  and  deduce  a  good 

title ;  but  that,  as  to  a  part  of  the  estate,  acquired  under  an  enclosure, 

he  should  not  be  bound  to  show  any  title  thereto  prior  to  the  award ; 

and  it  was  further  stipulated  that  the  vendor  should  deliver  up  to  the 

largest  purchaser  in  value  all  the  title-deeds  and  other  documents  in 

his  custody,  but  should  not  be  required  to  produce  any  original  deed  or 

other  documents  than  those  in  his  possession  and  set  forth  in  the  abstract : 

sod  it  was  held,  on  the  construction  of  these  conditions,  that  they  did 

not  relieve  the  vendor  from  his  liability  to  verify  the  title  shown  upon 

^e  abstract  by  producing  the  title-deeds  themselves,  or,  if  any  of  them 

were  not  in  his  possession,  by  other  satisfactory  evidence.     In  Dart's 

Veudor  &  Purchaser,  p.  48  (Sd  edit.  68),  it  is  said :  ^^  Particulars  and 

conditions  of  sale,  if  intended  to  exclude  the  purchaser  from  what  he 

would  otherwise  be  entitled  to,  must  be  expressed  in  terms  the  most 

clear  and  unambiguous ;  if  there  be  any  chance  of  reasonable  doubt  or 

misapprehension  as  to  their  meaning,  the  construction  will  be  in  h}^ 

favour."     For  this  the  learned  author  cites,  amongst  other  cases,  Seaton 

9.  Mapp,  2  Goll.  G.  G.  662,  where  Sir  L.  Shadwell,  V.  G.,  says,—"  t 

io  not  greatly  admire  the  case  on  either  side :  but  I  think,  and  hav^ 

Alwajg  thought,  that,  when  a  vendor  sells  property  under  stipulations 

which  are  against  common  right,  and  place  t)ie  purchaser  in  a  position 

le«  advantageous  than  tha^  in  which  he  otherwise  WQuld  be,  it  is  incupf;; 
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bent  on  the  vendor  to  express  himself  with  reasonable  clearness:  if  he 
uses  expressions  reasonably  capable  of  misconstruction,  if  he  uses  am« 
biguoos  words,  the  purchaser  may  generally  construe  them  in  the  manner 
most  advantageous  to  himself.  The  correspondence  will  probably  be 
♦'ill  ^®^^®^  ^^  ^^  *8upplying  all  defects.    This,  however,  it  clearly  docs 

J   not.     As  to  the  lease  by  William  Snell,  the  recitals  therein  do 
not  amount  to  an  admi«8ion  of  title  In  him ;  for,  the  deed  itself  shows 
that  he  had  no  title.     A  link  is  wanting  to  show  that  he  took  as  heir- 
at-law  of  John  Snell,  the  lunatic.     Then,  as  to  the  will  of  1816,  it  is 
not  shown  that  it  was  dulv  attested,  or  that  it  ever  was  proved.    Then, 
there  is  no  abstract  in  chief  of  Thomas  Snell's  will,  but  only  a  recital 
of  it  in  the  indenture  of  October,  1844.    The  property  is  sold  as  "land- 
tax  redeemed."    The  statutory  provision  for  the  redemption  of  land-tax, 
is  contained  in  the  42  G.  8,  c.  116,  s.  88.    Now,  the  only  evidence  of 
such  redemption,  is,  the  statement  in  the  conveyance  of  the  18th  of 
October,  1844,  from  Mears  to  Humphreys,  that  the  consideration-money 
paid  by  Humphreys  was  ^*  in  full  for  the  absolute  purchase  of  the  pre- 
mises, and  the  fee-simple  and  inheritance  thereof  in  possession, /r«e/rom 
land-taxy  and  all  other  encumbrances"     There  is  no  statement  of  the 
fact  of  the  land-tax  having  been  redeemed  at  all.     In  Sugden's  Concise 
View,  p.  274,  it  is  said,  that,  "  to  land-tax,  if  sold  separately,  or  where 
^he  estate  is  sold  as  discharged  from  it,  a  title  must  be  shown  under  the 
land-tax  redemption  act,"  42  G.  8,  c.  116.     The  7th  condition,  there- 
fore, cannot  help  this  defect.     Mears's  declaration,  made  in  1844,-- 
that,  ^^  to  the  best  of  his  knowledge,  information,  and  belief,  no  land-tax 
nad  ever  been  paid  for  or  in  respect  of  the  before-mentioned  close  of 
land  and  premises  subsequently  to  the  purchase  or  redemption  thereof  in 
or  about  the  year  1799," — carries  the  case  no  further.  It  is  not  a  positive 
allegation  that  the  land-tax  was  redeemed ;  and  the  declarant  speaks 
only  upon  information  and  belief. 

Sugh  Hill^  Q.  G.  fwith  whom  was  Dowde%weU)j  for  the  defendant, 
*^21  ^^^  vendor. — ^Tne  main  question  is,  '^'whether  the  defendant  has 

^  shown  such  a  title  to  the  freehold  portion  of  Lot  1  as  he  contracted 
to  show.  The  rule  in  equity,  upon  this  subject,  is  different  from  that  at 
law.  A  court  of  law  will  not  consider  whether  the  title  is  such  as  a 
court  of  equity  would  compel  an  unwilling  purchaser  to  take,  but  simply 
whether  the  vendor  has  or  has  not  a  legal  title  to  convey :  Boyman  v. 
Gutch,  7  Bingh.  879  (E.  C.  L.  R.  vol.  20),  6  M.  &  P.  222.  The  case 
of  Blackburn  t;.  Smith,  2  Exch.  788,t  is  an  authority  to  show  that  an 
abstract  for  sixty  years  need  not  be  produced.  By  the  7th  condition,  it 
is  provided  that  every  deed  and  entry  on  or  copy  of  court-roll  dated 
more  than  ten  years  ago,  shall  be  conclusive  evidence  of  everything 
recited  or  stated  therein.  Corrall  v.  Cattell,  4  M.  &  W.  784,t  affords 
a  strong  illustration  of  the  extent  to  which  a  court  of  law  will  go  in 
ffiving  effect  to  the  plain  meaning  of  the  conditions.  The  recital,  there- 
fore, in  the  deed  of  the  18th  of  October,  1844,  that  Thomas  Snell,  the 
testator,  was  seised  in  fee,  must  be  taken  to  be  conclusive  evidence  of 
that  fact.  Further,  there  is  in  the  extract  from  the  conveyance  by 
Humphreys,  of  the  24th  of  May,  1845,  a  statement  of  the  legal  effect 
of  the  former  deed,  which  fairly  comes  within  the  meaning  of  the  7th 
condition.  There  is  no  case  in  which  a  court  of  law  has  ever  held  a 
sixty  years'  title  necessary  since  the  8  &  4  W.  4,  c.  27.    There  is  ample 
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endence  in  the  recital  in  the  deed  of  1844,  and  in  the  declaration  of 
Mean,  that  the  land-tax  has  been  redeemed. 

ByleSj  Serjt.,  in  reply,  referred  to  Shepherd  v,  Eeatley,  1  G.  M.  &  R. 
117,t  Sellick  V.  Trevor,  11  M.  &  W.  722,  728,f  and  Jeakes  v.  White,  6 
Exch.  873,t  Cur.  adv.  vult. 

WiLLBS,  J.,  now  delivered  the  judgment  of  the  court  :— 

These  are  cross-actions  between  the  vendor  and  '^'purchaser  of  an  p^e^-q 
estate  in  Essex.  The  vendor  claims  against  the  purchaser,  as  for-  *- 
feited,  the  deposit  of  500Z.  ^which,  with  the  exception  of  SZ.  8«.  deducted 
QBder  an  interple&ler  order,  is  now  in  court),  the  costs  incurred  with  respect  . 
to  the  sale,  th6  expenses  incident  to  the  investigation  of  the  title,  the  defi- 
ciency in  the  price  realized  upon  a  resale  of  the  property  in  consequence 
of  the  refusal  of  the  purchaser  to  complete,  and  the  expenses  of  such 
resale.  The  purchaser,  on  the  other  hand,  claims  the  deposit  and 
interest,  and  the  costs  of  investigating  the  title.  These  are  the  claims 
stated  in  the  special  case,  and  upon  which  we  are  to  decide. 

No  question  of  specific  performance  can  arise,  the  property  having 
been  resold,  and  the  vendor  having  chosen  to  bring  an  action.  The 
substantial  question  is,  whether  the  vendor  has  shown  a  sufficient  title. 

Upon  the  argument  before  my  Lord  Chief  Justice,  my  Brothers  Wil- 
liams and  Growder,  and  myself,  much  discussion  took  place  upon  the 
construction  of  the  conditions  of  sale,  and  the  sufficiency  of  the  title 
shown,  with  reference  to  those  conditions.  Amongst  other  objections  on 
the  part  of  the  purchaser,  it  was  urged  that,  by  the  contract,  the  land 
T&s  described  as  land-tax  redeemed,  and  that  no  sufficient  proof  was 
giren  by  the  vendor,  that,  in  respect  of  the  freehold  part  of  the  pro- 
perty, the  land-tax  had  been  redeemed.  This,  in  the  absence  of  a  spe- 
cial condition  of  sale,  would  be  a  well-founded  objection.  The  vendor 
vsfl  bound  to  give  reasonable  evidence  that  the  land-tax  had  been 
redeemed,  or  that,  if  purchased,  it  was  in  his  power  to  transfer  or  release 
it;  and,  ordinarily,  the  proper  evidence  of  this  would  be  the  certificate 
of  the  commissioners  or  a  copy  of  the  register.  A  statement  in  the 
deed  of  1844,  to  which  the  purchaser  was  no  party,  would  not  be  suffi- 
cient, of  itself;  and  the  statutory  declaration  of  Mears  twelve  years 
before  the  purchase,  that,  to  the  best  of  *his  knowledge  and  belief,  r*^ 
no  land-tax  had  ever  been  paid  for  or  in  respect  of  the  land  "sub-  ■- 
seqnently  to  the  purchase  or  redemption  thereof  in  or  about  the  year 
1799,"  leaves  it  doubtful  whether  the  land-tax  ever  was  redeemed  so  far 
u  to  free  the  land  from  liability  either  to  the  Crown  or  to  a  purchaser 
under  the  statute  88  G.  S,  c.  60,  or  his  representatives. 

The  vendor,  however,  relies  upon  the  seventh  condition  of  saje,  bv 
»hich  it  is  provided  that  "  every  deed  and  entry  on  or  copy  of  court-roU 
dated  more  than  ten  years  ago,  shall  be  conclusive  evidence  of  everything 
recited  or  stated  therein  :"  and  he  insists  that,  by  force  of  that  condi- 
tion, the  statement  in  the  conveyance  of  the  18th  of  October,  1844, 
from  John  Mears  to  Jeremiah  Humphreys,  from  whom  the  property 
came  by  various  mesne  assignments  to  the  defendant,  is  sufficient,  and 
indeed  conclusive  evidence  that  the  land-tax  was  redeemed.  That  state- 
ment occurs  in  the  witnessing  part  of  the  deed,  and  is  as  follows : — *'  It 
is  witnessed,  &c.,  and  in  consideration  of  the  sum  of  290Z.,  &c.,  to  the 
ttid  John  Mears,  &c.,  paid  by  the  said  Jeremiah  Humphreys,  &c.,  the 
receipt  of  which  the  said  John  Mears  acknowledged,  and  that  the  same 
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was  in  full  for  the  absolute  purchase**  of  the  premises,  "  and  the  fee- 
Bimple  and  inheritance  thereof  in  possession,  free  from  land-tax  and  all 
other  encumbrances." 

The  purchaser  insists  that  this  is  not  a  statement  of  the  fact  that  the 
land-tax  had  been  redeemed,  but  only  an  acknowledgment  by  the  then 
vendor  that  the  then  purchaser  had  paid  290Z.  for  the  land  as  being  free 
of  land-tax  and  other  encumbrances ;  and  that  it  is  consistent  with  such 
statement  that  the  land-tax  had  not  been  redeemed,  or  at  least  that  it 
had  been  purchased  and  assigned  to  the  then  purchaser,  or  a  trustee  for 
him,  in  whom  or  in  whose  representatives  it  may  now  be  vested. 
^cr-|       *We  are  of  opinion  that  the  purchaser  is  right  in  this  contention. 
J    The  statement,  to  bind  him  conclusively  under  the  seventh  condi- 
tion, ought  to  be  something  alleged  by  way  of  direct  recital  or  similar 
statement  in  the  deed,  and  not  merely  matter  to  be  inferred  as  the  pro- 
bable, not  certain,  result  of  what  is  stated.     Nor  can  this  be  considered 
as  other  than  a  substantial  objection ;  for,  upon  the  special  case  as  it 
stands,  there  are  no  materials  for  forming  a  judgment  whether  or  not  the 
estate  is  free  from  the  tax. 

For  these  reasons,  we  are  opinion  that  the  vendor  has  failed  to  make 
out  such  a  title  to  the  freehold  as  by  the  conditions  of  sale  he  undertook 
to  show,  or  as  a  purchaser  was  bound  to  accept.  No  question  of  whether 
the  objection  is  not  mere  matter  of  compensation, — which  probably  it 
is, — arises  in  the  present  proceeding ;  there  being,  as  we  have  stated,  and 
for  the  reasons  we  have  stated,  no  claim  made  or  sustainable  for  specific 
performance :  and,  although  we  are,  by  consent,  to  consider  the  rights 
of  the  parties  both  at  law  and  in  equity,  that  must  mean  existing  rights 
with  reference  to  the  remedies  applicable  to  them. 

With  regard  to  the  amount  to  be  recovered  by  the  purchaser,  it  is  not 
affected  by  the  14th  condition  of  sale ;  for,  the  vendor  insisted  through- 
out upon  his  being  in  the  right,  and  did  not  give  notice  under  that  con- 
dition to  annul  the  sale. 

We  therefore  give  judgment  in  Buchanan  v.  Poppleton  for  the  defend- 
ant :  and  in  Poppleton  v.  Buchanan,  we  give  judgment  for  the  plaintiff 
for  the  sum  of  Zl,  8s.,  deducted  on  paying  the  deposit  into  court,  the 
interest  upon  the  deposit  to  this  time,  and  the  costs  of  investigating  the 
title,  to  be  ascertained  by  the  master :  and  we  direct  that  the  sum  depo- 
sited in  court  be  paid  out  to  the  plaintiff  in  that  action. 

Judgment  accordingly. 

The  rules  which  govern  the  rights  sale  contain  no   agreement  for    core- 

and  liabilities  of  the  parties  to  an  exe-  nants  of  warranty :  Bates  t;.  Delavan, 

cutoiy  contract  of  sale  of   real  estate,  5  Paige  300 ;  Winne  v,  Reynolds,  6 

are  substantially  the  same  in  the  United  Id.    407  ;     Westervelt   v.     Matheson, 

States  as  in  England,  though  in  practice  Hoffm.    Gh.  87 ;    Fletcher  v.  Butler, 

there  may  be  differences  in  their  appli-  4  Comst.  396 ;  Burwell  v,  Jackson,  £ 

cation.    Thus  it  seems  to  be  now  univor-  Seldon  536 ;  Ludwick  v.  Huntziger,  S 

sally  held,  that  a  vendee  is  entitled  to  Watts  &  Ser.  59;  Creigh  v.   Shatto,  S 

require  a  good  title,  clear  of  all  encum-  Id.  ^3j  Dalzell  v,  Crawfoxxi,  1   Pars 

brances,  or,  if  the  latter  exist,  to  have  Eq.  37;  Oamett  v,  Macon,  2  Brock 

them  discharged  out  of  the  purchase-  186;  Morgan  r.  Morgan,  2  Wheat.  290 

money,  even   though   the  contract   of  Smith  v,  Pettus,  1  Stew.  &  Port.  107 
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Prothro  v.  Smith,  6  Rich.  Eq.  336 ;  cuDiarj  charge  against  a  good  title  con- 

Oviogs  V.  Baldwin,  8  Gill  337 ;  Kent  Btitutes  no  objection,  where  ihe  charge 

«.  Allen,  24  Missouri  98.     And  it  is  can  be  removed  or  paid  off  out  of  the 

necessary,  further,  at  least  for  the  pur-  purchase-money :    Tiernan  v.  Roland, 

jMscs  of  a  bill  for  specific  performance,  15  Penn.  St.  429 ;  Greenly  v.  Cheeves, 

that  the  title  shall  be  a  marketable  one,  9  Johns.  127  ;  Soper  i;.  Kipp,  1  Halst. 

free  from  reasonable  doubt  in  matter  of  Ch.  388 ;  Moore  v.  Shelley,  2  Watts 

law  or  iQ  fact,  or,  as  it  has  been  some-  217 ;  or  where  it  is  of  a  trifling  character 

times  expressed,  such  as  a  prudent  per-  or  such  that  adequate  security  can  be 

£00  would  not  hesitate  to  purchase  for  given  against,  or  compensation  decreed  : 

afollpnce:  For,  as  the  court  cannot  war-  Winne  v,    Reynolds,    6    Paige   407; 

raot  the  title,  it  ought  not  to  force  on  a  Thompson  v.  Carpenter,  4  Penn.  St. 

purchaser,  that  which  he  may  be  unable  134 ;    Guynet  v.  Mantel,  4  Duer  95 ; 

to  defend :  Creigh  v,  Shatto,  9  Watts  see  Tiernan  v,  Roland,   15  Penn.  St. 

&Ser.  83;  Gans  v,  Renshaw,  2  Barr  441.      So  where    the   purchaser   has 

35;  Qamett  v,  Macon,  2  Brock.  244;  knowledge  of  the  encumbrance  before 

Seymour   v.    Delancey,    Ilopk.    436;  entering   into    the    agreement:     Ten 

Brown  v.  Cannon,  5  Gilm.  174  ;  Lewis  Broeok  v.  Livingston,  1  Johns.  Ch.  357 ; 

f.  Hemdcn,   3   Litt.  358 ;    Jones  v.  Winne  v,  Reynolds,  6  Paige  414 ;  Guy* 

Taylor,  7  Texas  246  >   Sohier  v.  Wil-  net  v.  Mantel,  4  Duer  95.      And  in 

liams,  1  Curtis  C.  C.  491 ;  Dalzell  v.  general  the    objection    in    respect   to 

Crawford,  1  Pars.  Eq.  57.    The  mere  encumbrances,  must  be  made  at  the 

doubtfulness  of  a  title,  however,  is  not  time   of  the   tender    of    the     deed : 

in  general  admitted  in  an  action  at  law,  M'Whorter  v.  M'Mahan,  10  Paige  386. 

IS  a  defence  to  the  purchaser's  liability  But  where  the  charge  cannot  be  re- 

on  the  contract,  except  where  it  turns  on  moved,  and  particularly  where  it  is  of 

a  disputed  question  of  fact,  for  as  to  a  a  character  to  affect  the  estate  itself,  the 

question  of  law,  the  court  has  the  power  purchaser  will  not  be  compelled  to  take. 

to  reduce  it  to  a  certainty  by  its  deci-  Thus  an  irredeemable  ground-rent  in 

oon :  Kent  v.  Allen,  24  Missouri  106 ;  Pennsylvania  constitutes  such  an  objec- 

though  this  is  a  point  on  which  there  tion,  and  is  not  the  subject  of  compen- 

has  been  some  diversity  of  opinion  in  sation :  Gans  t;.  Renshaw,  2  Penn.  St. 

England  :    see  2  Sugden,  Vend.  201.  37 ;  see  Allen  v.  Gault,  27  Id.  473.  So 

And  it  is  not  every  doubt  on  which  even  of  pre-emptive  rights,  and  fines  on  alien- 

t  court  of  equity  will  act ;  it  must  be  a  ation,  under  the  manorial  tenures    in 

reasonable  and  well  grounded  one.     It  New  York,  Winne  v,  Reynolds,  6  Paige 

ia  not  enough  to  show  that  the  title  may  414 ;  and  of  a  contingent  charge  which 

possibly  be  defeated :  Seymour  v,  De-  is  the  subject  of  litigation,  Gamett  v, 

lanceyf  Hopkins  436 ;  S.  C.  5  Cowen  Macon,  2  Brock.  186 ;  and  of  mortgages 

714;  Thompson  v.  Dallas,  5  Rich.  Eq.  and  other  liens,  which  are  not  payable 

370 ;  Dalzell  v.  Crawford,  1  Pars.  Eq.  till  after  the  purchase-money  falls  due : 

57.    Even  the   existence  of  an  actual  Moore  v.  Shelley,  2  Watts  257 ;  Jud- 

adverse  claim,  upon  which  suit  has  been  son  v.  Wass,  11  Johns.  525 ;  though 

brought  against  the  vendor,  will  not  be  see  Guynet  v.  Mantel,  4  Duer  95.   And 

Mieient,  if  the  court  is  satisfied  that  it  where  the  amount  of  the  charges  ex- 

canoot  be  maintained:  Owings  t;.  Bald-  ceeds  the  unpaid  purchase-money,  the 

win,  8  Gill  355.  purchaser  will  of  course  be  relieved : 

With  regard  to  encumbrances,  more-  Garrett  t;.  Crossen,  32  Penn.  St.  375. 
t?er,  the  rule  is  less  stringent.     A  pe-        That  the  title  of  the  vendor  was  de- 
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fective  at  the  time  of  the  execntioD  of  4  Peters  88 ;  CniDe  v.  Morris,  6  Id. 
the  agreemeDt,oreven  of  the  commence-  598;    Jackson  v.  Roberts,  11  Wend, 
ment  of  suit,  Tirill  not  be  material,  if  433;  Smith  v.  Webster,  2  Watts  478; 
he  can  make  a  good  title  clear  of  encum-  Wallace    v.    Miner,  6    Hamm.   370 ; 
brance  before  the  decree,  unless  where  Wiley  v.  Givens,  6  Gratt.  277 ;  Hite  v, 
time  is  or  has  become  of  the  essence  of  Shrader,  3  Litt.  444 ;  Little  v.  Palister, 
the  contract,  or  the  defendant  has  been  4  Greenl.  212  ;  Sims  v,  Meacham,  2 
materially  injured  by  the  delay.     It  is,  Bail.  101 ;  Edwards  v.  Bullard,  14  B. 
otherwise,  merely  a  question  of  costs  :  Monr.  290 ;  Hoyatt  v,  Phiter,  4  Dev. 
Dutch  Church  v,  Mott,  7  Paige  97 ;  273.     In  such  a  case,  therefore,  a  mere 
Creigh  v,  Shatto,  9  Watts  &  Serg.  83 ;  recital  will  not  be  admissible  in  eri- 
Garnett  v,  Macon,  2  Brock.  246 ;  Hep-  dence,  in  a  suit  to  compel  specific  per- 
bnrn  v,  Auld,  5  Cranch  262 ;  Hepburn  formance  by  a  purchaser :    Smith  v. 
v.   Dunlap,  1  Wheat.  179 ;    Soper  v.  Webster,  2  Watts  478.    But  where  the 
Kepps,  1  Halst.  Ch.  388 ;  Jarboe  v.  recital  is  contained  in  an  ancient  deed, 
M'Atee,  7  B.  Monr.  283.  and  the  possession  has  accompanied  and 
In  the  establishment  of  a  vendor's  been  in  accordance  with  the  deed,  it 
title,  it  is  usually  considered  that  the  will  be  prim^  facie  evidence,  not  onlj 
purchaser  must  be  satisfied  with  prim&  of  pedigree  and  other  matters  in  pais, 
facie,  and  that  often  very  slight  evidence  but  of  deeds  and  other  written  doca- 
of  those  facts  which  are  necessary  to  ments,  even  against  strangers :  Little  v. 
connisct  the  links  of  the  paper  title,  and  Palister,  4  Greenl.  B.  209;  Fuller  v. 
as  to  which  no  reasonable  doubt  is  sug-  Taston,    Spencer    65 ;      Maverick    v. 
gested.     For  this  purpose,  recitals   in  Austen,  1  Bailey  61 ;  Jarboe  v.  Mo- 
deeds  are  frequently  relied  on.     Such  Atee,  7  B.  Monr.  281 :  Doe  v.  Phelps, 
recitals,    however,  where  the  deed  is  9  Johns.  169 ;  Doe  v.  Campbell,  10  Id. 
recent,  or  no  corresponding  possession  475 ;  Jackson  v,  Russel,  4  Wend.  S43 ; 
has  been  proved,  are  evidence  only  as  Stokes  v,  Dawes,  4  Mason  268 ;  Fax- 
against  parties  and   privies ;    and  are  ton  v.  Price,  1  Yeates  500 ;  James  v. 
inadmissible  against  strangers  and  per-  Letzler,  8  Watts.  &  Serg.  192  ;  PryoT 
sons  claiming  under  an  adverse  title,  or  v.  Wood,  31  Penn.  St.  142.    And  even 
one  derived  from  'the  same  source  but  where  the  character  of  the  possession  is 
anterior  to  the  reciting  deed :  Penrose  ambiguous,  but  not  contrary  to  the  fact 
v.  Griffith,  4  Binn.  231;  Weidman  v.  recited,  the  recital  will  be  at  least  se- 
Kohr,  4  Serg.  &  R.  174 ;  West  r.  Pine,  condary  evidence  of  a  lost  deed  :  Gtr- 
4  Wash.  C.  C.  691 ;  Carver  v.  Jackson,  wood  t;.  Dennis,  4  Binn.  814. 


*56]      *REES,  Appellant,  DAVIES,  Respondent.    Feb.  11. 

Upon  an  application  (nnder  tbe  1  A  2  Viet  o.  74)  by  a  landlord  to  Jastieei  in  petty  sessions,  to 
reooyer  possession  of  premises  held  over  by  bis  tenant  after  tbe  expiration  of  the  term,  the 
tenancy  baring  been  proved  to  tbe  satisfaction  of  the  Jastioes,  and  its  legal  determination, 
and  the  tenant's  refusal  to  quit, — Held,  that  the  jurisdietion  of  the  Justices  to  give  the  land- 
lord possession,  was  not  ousted  by  the  tenant's  setting  up  the  title  of  third  person. 

This  was  a  case  stated  for  the  opinion  of  the  court,  pursuant  to  the 
statute  20  k  21  Vict.  c.  43. 

At  a  petty  sessions  holden  in  and  for  the  hundred  of  Swansea,  in  the 
county  of  Glamorgan,  on  the  19th  of  December,  1857,  before,  &c.,  Lewis 
Rees,  the  appellant,  was  charged  in  and  by  a  certain  complaint, — for 


COMMON  BENCH  REPORTS.    (4  J.  SCOTT.    N.  S.)  66 

that  he  the  said  Lewis  Rees  unlawfully  held  over  and  detained  from  the 
above-named  respondent,  James  Davies,  a  certain  tenement  consisting 
of  a  hau8e  and  landy  situate  at  Rhyd-y-PoIlon,  in  the  borough  of 
Longhor,  within  the  said  hundred  of  Swansea,  in  the  said  county,  held 
Ij  the  said  Lewis  Rees,  under  a  yearly  tenancy,  at  the  rent  of  4Z.  per 
annum,  and  after  the  said  tenancy  had  been  duly  determined  by  a  notice 
to  quit,  contrary  to  the  provisions  of  the  statute  1  &  2  Vict.  c.  74,  and, 
the  said  parties  respectively  being  then  present,  the  said  complaint  was 
duly  heard  by  us ;  and  upon  such  hearing  we  adjudged  that  a  warrant 
should  issue  to  take  and  give  possession  of  the  said  tenement  to  the  said 
James  Davies,  the  respondent,  within  the  time  prescribed  by  the  last- 
mentioned  statute. 

Lewis  Rees  being  dissatisfied  with  the  determination  of  the  said 
justices,  as  being  erroneous  in  point  of  law,  gave  them  notice,  pursuant 
to  the  statute,  requiring  them  to  state  a  case  setting  forth  the  facts  and 
grounds  of  their  determination,  for  the  opinion  of  this  court.  A  case 
was  thereupon  stated,  as  follows : — 

At  the  hearing  of  the  complaint,  it  was  proved  on  the  part  of  the 
respondent,  James  Davies,  that  notice  to  quit  the  said  tenements,  and 
also  of  the  respondent's  intention  to  apply  to  the  justices  in  petty  ses- 
sions '^assembled,  to  issue  their  warrant  to  recover  possession  r-^,;-!* 
thereof,  had  been  duly  served  on  the  appellant  Rees ;  and  the  fol-  ^ 
lowing  evidence  was  adduced  on  behalf  of  both  parties : — 

James  Davies.  "In  the  year  1853,  I  let  a  tenement,  consisting  of  a 
house  and  garden^  for  a  year,  to  commence  on  the  29th  of  September, 
in  that  year,  at  the  rent  of  4Z.,  payable  half-yearly.  The  defendant 
vatd  me  the  rent  from  the  29th  of  September j  1854,  to  September^  1855^ 
naif  yearly.  He  still  retains  the  said  premises.  The  signatures  to  the 
notices  now  produced,  marked  A.  and  B.,  are  in  my  handwriting.  The 
tenement  is  situate  in  the  borough  of  Loughor,  and  called  Rhyd-y- 
Pollon." 

Cross-examined.  "  I  became  tenant  for  the  mill  and  all  the  lands 
belonging  to  it,  together  with  the  cottages,  to  Mr.  C.  H.  Smith,  from  the 
29th  of  September,  1 853.  I  did  not  go  under  rent  until  September,  1854, 
because  we  were  repairing  the  mill ;  and  for  that  year  Lewis  Rees  paid 
the  rent  to  Mr.  Smith.  In  the  month  of  March  (the  12th),  I  told  Lewis 
Bees  that  he  must  pay  his  rent  to  me,  and  he  agreed  to  it.  1  then  told 
Um  he  should  have  a  little  piece  of  land  {about  10  perches)  into  the 
hargain.     He  paid  me  the  half  year's  rent  due  March,  1855." 

liewis  Rees.  ''  I  am  the  defendant  in  this  case.  I  reside  at  Rhyd-y- 
Pollon,  in  the  borough  of  Loughor,  and  have  lived  there  for  sixteen 
jears  to  last  Michaelmas.  My  brother  lived  there  before  I  went  there ; 
and  I  recollect  my  grandfather  and  grandmother  living  there.  I  am  fifty- 
fire  years  of  age.  I  was  brought  up  a  child  there.  I  recollect  my 
grandfather  and  grandmother  being  there  fifty  years  ago.  My  grand- 
bther  had  only  one  son,  named  Evan  Rees,  who  is  my  father,  and  is 
still  alive.  My  grandfather  died  about  thirty  years  ago,  and  my  grand- 
mother about  sixteen  years  ago. 

''I  went  into  possession  of  Rhyd-y-PoUon  about  half  *a  year  r-^^g 
after  my  grandmother  died,  with  the  permission  of  my  father.    I  ^ 
took  the-  liUle  field  of  Mr.  Williams,  Mr.  Smith's  agent,  after  Mr.  Smith 
came  into  the  property,  at  42.  a  year^  payable  ha^-yearly.    I  paid  him 
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11. 15s.  for  the  first  half-year.     My  wife,  I  believe,  paid  him  the  second 
half-year,  12.  I69.     JE[e  claimed  payment  of  rent  for  the  house;  and  I 
said  I  would  never  pay  him  any  rent  for  the  house^  as  it  never  belonged 
to  Mr.  Smith.     The  notice  now  produced,  marked  C,  was  left  with  my 
wife,  and  she  gave  it  to  me.     James  Davies  came  to  me  and  demanded 
the  rent  for  the  field  and  house*    I  told  him  I  would  pay  him  for  the 
fisld,  btU  not  for  the  hou^se.    This  was  the  first  time  James  Davies  applied 
to  me  for  the  rent.     I  took  the  receipts  from  James  Davies  as  now 
produced.     I  would  not  have  taken  them^  had  he  mentioned  the  house 
and  land  in  the  receipts.     On  the  30th  of  September  last,  James  Davies 
applied  to  me  for  the  rent ;  and  I  said  I  had  not  got  it  then,  but  he 
should  have  it  on  the  following  morning.     We  afterwards  met  at  Tavern- 
y-Trap  public-house  the  same  day.     Thomas  Thomas  was  present.    I 
took  him  with  me  to  see  that  I  got  a  right  receipt.     James  Davies  wrote 
out  a  receipt  for  rent  for  a  house  and  garden.     I  put  the  money  on  the 
table  J  and  told  him  I  would  not  take  that  receipt^  and  requested  him  to 
give  me  one  in  the  same  form  as  I  had  received  before.     The  field  I  took 
of  Mr.  Williams  was  about  three-quarters  of  an  acre.     I  paid  so  much 
for  it,  because  it  was  convenient.     Morgan  Jones  occupied  part  of  the 
premises,  and  Samuel  Rosser  the  rest,  when  I  occupied  Rhyd-y-Follon. 
Neither  Samuel  Rosser  nor  Morgan  Jones,  or  any  other  person,  ever 
asked  me  for  any  rent ;  and  those  two  gentlemen  hold  now  the  same 
premises  as  Mr.  James  Davies  does.     I  never  sent  my  brother-in-law, 
John  Richards,  with  any  message  from  me  to  James  Davies." 
^591       ^^  ^^^  magistrates.     ''James  Davies  put  up  the  last  *fence  to 
■^   the  field,  my  fence  having  fallen  down.     I  manured  the  land  about 
eight  years  ago.      James  Davies  put  up  the  fence  after  Mr.  Smith 
purchased  the  property.     I  used  to  pay  poor-rate  for  the  house ;  but 
James  Davies  pays  it  now.     He  stopped  me  from  paying  it.     Davies 
-enclosed  the  field  before  I  paid  rent  to  Mr.  Williams,  Mr.  Smith's  agent. 
I  gave  up  the  field  to  James  Davies  on  the  30th  of  September  last.    I 
turned  out  of  it  at  Michaelmas  Day.     I  have  not  concerned  myself 
about  it  ever  since.     I  did  not  pay  any  rent  to  any  person  whatever, 
before  I  paid  the  first  half-year  to  Mr.  Smith's  agent.     I  have  searched 
for  all  the  receipts ;  but  could  not  find  more  than  those  produced.    I 
had  possession  of  the  field  from  Michaelmas,  1853,  to  Michaelmas,  1854 ; 
but  I  did  nothing  with  it.     I  am  not  aware  that  any  other  person  used 
it.     James  Davies  pulled  down  the  fence  that  was  there,  and  re-fenced 
it  before  I  paid  any  rent  to  Mr.  Williams.     The  field  was  re-fenced  by 
Davies  about  the  first  of  the  summer  of  1854.     I  paid  the  rent  of  the 
field  for  that  year,  although  I  did  not  use  it,  because  I  thought  it  would 
be  a  convenience  to  me  thereafter.     James  Davies  did  not  use  it  that 
year.     I  have  not  measured  it.     To  the  best  of  my  knowledge,  the  field 
is  half  an  acre.     I  am  sure  it  is  forty  perches." 

Mary  Rees,  the  wife  of  Lewis  Rees.  "  I  have  lived  in  Rhyd-y-Pollon 
for  sixteen  years  with  my  husband.  I  never  saw  Mr.  Smith,  who  is  now 
present,  until  about  three  weeks  ago,  when  I  saw  him  in  this  court.  I 
never  had  any  conversation  with  James  Davies  as  to  renting  Rhyd-y- 
PoUon.     I  recollect  Samuel  Rosser  and  Morgan  Jones  holding  the 

f  remises  now  held  by  Davies.  I  remember  Williams  holding  the  mill, 
never  heard  either  of  those  persons  demand  rent  for  Rhyd-y-PoUon.^ 
By  the  magistrates.   "  We  used  to  pay  poor-rates  15^(2.  every  quarter. 
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We  were  rated  according  to  the  rent.  We  never  paid  rates  before  Davies 
came  there.  I  paid  *a  poor-rate  to  the  landlord  of  the  Cross-  p^gQ 
Keys,  who  I  think  was  overseer  of  the  poor.  1  think  it  was  15^d.  L 
I  think  this  was  twelve  months  or  a  year  and  a  half  ago.  Then  James 
Davies  took  the  payment  of  the  poor-rates  out  of  our  hands.  The  poar» 
rate  teas  paid  for  the  house.  We  had  a  portion  of  land  before  Davies 
came  into  possession, — about  a  quarter  of  an  acre.  Davies  afterwards 
gave  us  another  piece,  larger.  There  was  a  fence  between  the  piece 
Davies  gave  us  and  the  piece  we  held  before.  Afterwards,  Davies  made 
a  new  hedge  round  the  whole ;  and  we  afterwards  drew  the  old  fence 
down.  I  am  certain  we  paid  poor-rates  for  the  house  before  Davies 
came  into  possession." 

Morgan  Jones.  "  I  occupied  Gors-y-flin,  near  Loughor, — about  ten 
acres  of  land.  I  held  it  under  the  Duke  of  Beaufort  for  thirty-four 
years.  I  left  it  when  James  Davies  took  possession.  I  had  notice  from 
James  Davies  to  leave.  I  remember  Lewis  Rees's  grandfather  and 
grandmother  living  at  Rhyd-y-Pollon ;  and  it  has  always  been  with  the 
family  up  to  the  time  of  the  possession  of  Lewis  Rees,  whose  father  is 
now  alive.  It  did  not  belong  to  Gors-y-flin.  It  was  formerly  a  poor- 
house.  The  parish  did  not  pay  rent  to  any  person.  It  was  built  on  a 
common  in  the  possession  of  the  corporation  of  Loughor.  I  recollect 
its  being  taken  in  by  the  corporation." 

Cross-examined.  ^^  The  piece  of  land  at  Rhyd-y-Pollon  was  enclosed 
from  the  common  about  twenty  years  ago.  Twenty  years  ago,  Samuel 
Rosser  occupied  seven  acres  (the  lower  meadow)  of  Gors-y-flin,  and  some 
waste-lands  which  Samuel  Rosser  enclosed,  and  I  believe  paid  rent  for. 
Samuel  Rosser  never  did  pay  for  the  waste-lands.  I  enclosed  part  of 
the  waste-lands  about  thirty  years  ago.  Lewis  Rees's  family  occupied 
Rhyd-y-Pollon  for  about  thirty  years  before  the  new  enclosure  was 
made.  Rhyd-y-Pollon  house  was  a  *poor-house  forty  years  ago.  f-jj^g^ 
Lewis  Rees's  father  lived  at  Rhyd-y-Pollon  when  it  was  a  poor-  ^ 
house." 

Susan  Jones.  '^  I  am  seventy-four  years  of  age.  I  lived  in  the  house 
next  door  to  Rhyd-y-Pollon  for  seventy-two  years.  I  was  born  there. 
My  first  recollection  of  Rhyd-y-Pollon  is,  that  it  was  a  poor-house.  I 
recollect  Lewis  Rees's  grandfather  living  at  Rhyd-y-PoUon  sixty  years 
ago.  I  remember  Mary  Bulk  living  in  the  poor-house  for  twenty  years ; 
and  she  died  in  1805;  and  it  was  after  she  died  that  Lewis  Rees's 
grandfather  came  there  to  live." 

Josiah  Williams.  "About  thirty-six  years  ago  I  rented  Loughor 
Mill,  and  occupied  it  for  thirty-two  years.  I  had  nothing  to  do  with 
Rhyd-y-Pollon.     Lewis  Rees's  family  lived  there  then." 

Thomas  Thomas.  "  On  the  80th  of  September  last,  I  was  at  the 
Tavern-y-Trap  with  Lewis  Rees  and  James  Davies,  when  Lewis  Rees 

objected  to  the  form  of  a  receipt  made  out  by  James  Davies,  because  it 

mentioned  the  house  B.nd,  land." 
At  the  hearing  it  was  contended,  on  the  part  of  the  appellant,  that 

no  legal  tenancy  was  proved,  and  that  the  justices  had  no  jurisdiction 

in  the  matter,  inastnttch  as  one  Evan  Rees  claimed  to  be  entitled  to  the 

said  tenement. 
The  justices,  however,  being  of  opinion  that  the  evidence  adduced 

brought  the  case  within  the  operation  of  the  statute  1  &  2  Vict.  c.  74, 
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save  judgment  against  the  appellant,  and  ordered  that  a  warrant  should 
issue  to  take  and  give  possession  of  the  tenement  held  over,  within 
twenty-five  days  from  the  date  of  the  order, — upon  the  following  ground, 
viz.  that,  the  tenancy  and  holding  over  being  proved  to  their  satisfac- 
tion, they  were  not  empowered  to  entertain  a  claim  to  the  fee  of  the 
property,  set  up  on  behalf  of  a  third  party. 

*621  *CMffi^9  for  the  appellant. — There  was  no  evidence  of  tenancy. 
■^  [Williams,  J. — Surely  there  was  tome  evidence.  Byles,  J. — 
The  appellant  admits  that  he  paid  the  respondent  two  half-years'  rent.] 
Not  for  the  house,  but  for  the  additional  piece  of  land,  the  possession  of 
which  he  derived  from  the  respondent.  It  sufiScientlv  appears  from  the 
whole  case  that  the  appellant  never  did  come  in  under  the  respondent. 
But,  there  being  a  bona  fide  claim  of  title  in  Evan  Rees,  the  justices  had 
no  jurisdictk  n.  [Willes,  J. — Where  is  that  laid  down?]  In  Burn's 
Justice,  title  "Justices  of  the  Peace,"  §  VII.,  4,  29th  edit.  p.  1012, 
where  it  is  said,  that,  "  as  a  general  rule,  where  property  or  title  is  in 

Suestion,  justices  have  no  jurisdiction  to  decide  upon  it;"  citing  Rex  v. 
lurnaby,  8  Salk.  217,  2  Lord  Raym.  900 ;  Rex  v.  Speed,  1  Lord  Raym. 
683 ;  ICinnersley  t;.  Orpe,  Dougl.  499.  Indeed,  it  would  be  somewhat 
singular  if  the  magistrates  had  such  power  under  the  1  &  2  Vict.  c.  74, 
when  it  is  not  vested  in  the  county  courts.  [Williams,  J. — The  justices 
here  do  not  affect  to  determine  any  question  of  title :  all  they  decide,  is, 
that  there  was  a  tenancy,  that  the  term  was  duly  put  an  end  to,  and 
that  the  tenant  refused  to  quit.]  The  justices  could  not  decide  in  favour 
of  the  respondent  without  entertaining  the  question  of  title. 

Josiah  Itees^  contr&,  was  stopped  by  the  court. 

Williams,  J. — I  think  the  justices  must  be  taken  to  have  given  credit 
to  the  story  of  the  respondent,  and  to  have  disbelieved  that  told  by  the 
appellant  and  his  witnesses,  and  to  have  decided  that  a  tenancy  was 
proved,  and  a  determination  of  that  tenancy  by  a  regular  notice,  and  a 
refusal  on  the  part  of  the  tenant  to  quit.  And  that  being  established, 
they  held  that  it  was  not  competent  to  the  tenant  to  set  up  the  title  of  a 
*6S1  ^^^^^  ^person.  That  seems  to  me  to  be  perfectly  good  law,  and 
-^  consequently  there  is  no  ground  for  our  entertainmg  this  appeal. 

The  rest  of  the  court  concurring, 

Appeal  dismissed,  with  costs. 


BAXENDALE  and  Others  v.  THE  EASTERN  COUNTIES  RAIL- 

WAY  COMPANY.    Feb.  11. 

A  nUwAj  oompaoy  wen  empowered  by  the  175th  lection  of  their  aot  of  ineorpontioD  (6  A  7  W.  4> 
0.  ctL)  to  charge  eertun  toonage-rates  or  toUs  for  all  articles,  matters,  and  things  carried  or 
eonveyed  along  the  line,  and  (by  ss.  177  and  179)  to  provide  loeomoUve  or  other  power  for  the 
carriage  and  conyeyance  of  passengers,  cattle,  goods,  Ac,  and  to  make  reasonable  charges  for 
■aoh  carriage  and  conyeyance,  in  addition  to  the  tonnage-rates. 

By  s.  188,  it  was  proyided  that  the  company  might  "  from  time  to  time  make  each  orders  for 
fixing,  and  by  such  orders  fix,  the  sam  to  be  charged  by  them  in  respect  of  mnatt  parcels,  not 
exceeding  1  cwt.  each,  as  to  them  shonld  seem  proper." 

And  by  s.  186,  it  was  farther  provided  that "  the  aforesaid  rates  and  tolls  to  be  taken  by  rirti&e 
of  the  act  should  at  all  times  be  charged  equally  and  after  the  eame  rate  per  to^  throughont 
the  whole  of  the  said  railway,  in  respect  of  the  same  description  of  articles,  Aattert,  or 
things,"  and  that  "  no  redoction  or  advance  in  the  said  rates  and  tolls  shonld  either  dir«cUy 
or  indirectly  be  made  partially  or  In  favour  cf  or  against  any  partionlar  person  or  company ." 
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Under  the  powers  giYen  to  them  by  g.  182,  the  company  framed  a  scale  of  charges  for  the  car- 
riage of  parcels  not  exceeding  1  owt.  each,  which  charges  were  higher  than  the  tonnage-rates 
warranted  by  s.  176,  bat  which  included  a  reasonable  charge  for  the  use  of  their  carriages  and 
loeomotiye  power  under  ss.  177  and  179.  Under  this  scale,  where  a  number  of  teparate  par- 
eeb  (eaoh  weighing  less  than  1  owt,  but  exceeding  1  owt.  if  taken  in  the  aggregate)  were 
brought  to  the  railway  by  the  same  person,  and  containing  the  same  article,  and  all  directed 
to  Ae  §awte  pereon  at  their  place  of  destination,  the  company  charged  the  tonnage  or  lower 
rale  allowed  by  s.  175 :  but,  if  similar  parcels  were  brought  addrened  to  eeveral  different  per- 
MM,  they  were  charged  the  higher  or  parcels  rate. 

Voder  a  special  case  setting  out  these  facts, — Held,  that  there  was  nothing  to  induce  the  court 
(or  which  ought  to  induce  ^  jury)  to  infer  that  the  charges  so  made  were  unreasonable,  regard 
being  bad  to  the  additional  trouble  incurred  by  the  company. 

Qtuert,  whether  the  186th  section  applies  to  "  small  parcels  V    SembUf  per  Byles,  J.,  that  it  does. 

Though  limited  to  a  reaaonabU  charge,  there  is  no  common-law  obligation  on  a  carrier  to  charge 
equal  rates  of  carriage  to  all  his  customers. 

The  Railway  TrafBo  Act,  17  A  18  Vict.  o.  31,  does  not  interfere  with  the  right  of  a  party 
aggrieved  by  overcharges,  to  maintain  an  action  to  recover  back  the  sums  paid  in  excess. 

This  was  an  action  brought  by  the  plaintiffs  against  the  defendants, 
to  recover  back  alleged  overcharges  in  respect  of  goods  sent  by  the 
plaintiffs  from  London  to  Norwich  and  Norwich  to  London  by  the  defend- 
ants' ^railway,  and  also  damages  in  respect  of  such  overcharges,  r^^/^j^ 
By  a  judge's  order,  after  issue  joined,  it  was  ordered  that  the  ^ 
questions  of  law  should  be  stated  in  a  special  case,  and  that  the  damages, 
if  any,  should  be  assessed  by  an  arbitrator,  subject  to  the  opinion  of 
the  court  whether  the  plaintiffs  were  entitled  to  recover  any  special 
damages. 

The  plaintiffs  are,  and  for  many  years  have  been,  carriers,  carrying 
on  their  business  as  such  under  the  style  and  firm  of  Pickford  &  Co., 
and  as  such  they  have  been  in  the  habit  of  carrying  goods  for  hire  to  and 
from,  amongst  other  places,  London  to  Norwich  and  Norwich  to  London. 

The  defendants  are  the  Eastern  Counties  Railway  Company,  incor- 
porated by  the  6  &  7  W.  4,  c.  cvi.,  and  the  proprietors  of  the  railway 
constructed  under  the  powers  of  that  act  between  London  and  Norwich. 

The  mode  in  which  the  plaintiffs  carried  on  their  business  between 
London  and  Norwich,  was  and  is,  by  collecting  at  their  receiving-houses 
in  those  towns  all  parcels  and  packages  of  their  customers  to  be  sent 
from  one  to  the  other  of  those  towns,  and  from  such  receiving-houses 
taking  them  to  the  stations  of  the  defendants'  railway  in  London  and 
Korwich,  and  there  delivering  them  to  the  defendants,  to  be  carried  by 
them  from  London  to  Norwich,  and  from  Norwich  to  London,  respect- 
ively, such  parcels  and  packages  being  addressed  to  the  several  parties 
at  London  or  Norwich  for  whom  they  are  intended.  Separate  entries 
are  made  by  the  defendants  of  each  parcel  and  package  in  the  invoices 
and  in  the  freight-notes,  weigh-bills,  and  counting-house  books,  when 
the  same  are  directed  to  different  persons ;  and  each  package  is  weighed 
separately :  but  that  is  not  the  case  when  they  are  directed  to  the  same 
pltimate  consignee.  At  Norwich  and  London  they  were  and  are  delivered 
in  separate  packages  at  the  same  *time  by  the  defendants  to  the  r^^^ 
plaintiffs,  and  by  them  delivered  to  their  customers,  or  their  con-  ^ 
Bignees,  according  to  the  different  addresses  on  such  parcels  respectively. 
There  is  no  other  railway  from  London  to  Norwich  except  the  defend- 
tnts' ;  and  the  plaintiffs,  unless  they  so  used  the  defendants'  railway, 
could  not  have  carried  or  carry  the  goods  of  their  customers  with  the 
lame  celerity  as  now,  or  carry  on  their  business  with  the  same  conve- 
luence,  advantage,  and  profit.     All  the  parcels  and  packages  mentioned 


ji 


65       BAXENDALE  v.  THE  E.  C.  RAILWAY  CO.    H.  V.  1858. 

in  this  case  were  delivered  by  the  plaintiffs  to  the  defendants  at  one  of 
their  said  stations,  to  be  carried  by  them,  and  they  were  so  carried, 
from  London  to  Norwich  or  Norwich  to  London,  and  were  parcels  and 
packages  which  the  plaintiffs  were  employed  by  their  customers  to  carry 
as  common  carriers,  as  before  described. 

By  s.  175  of  the  defendants'  act,  6  &  7  W.  4,  c.  cv.i,  they  are  author- 
ized to  demand,  receive,  and  recover  for  the  tonnage  of  all  articles, 
matters,  and  things  which  are  carried  or  conveyed  upon  or  along  the  said 
railway,  or  any  part  thereof,  rates  and  tolls  on,  amongst  other  things,  all 
silk,  cotton,  linen,  and  woollen  manufactures,  raw-silk,  raw-cotton,  cotton 
thread,  dye-stuffs,  groceries,  earthenware,  hardware,  iron  and  other 
metals,  and  all  articles  of  merchandise  not  otherwise  charged,  any  sum 
not  exceeding  6d.  per  ton  per  mile. 

By  s.  177  of  the  same  act,  the  defendants  are  authorized  (if  they 
shall  think  proper)  to  use  and  emplo}  locomotive  and  other  engines  or 
other  motive  power,  and  in  carriages  and  wagons  drawn  or  propelled 
thereby  to  carry  and  convey  upon  the  said  railway,  and  also  upon  and 
along  any  other  railway  communicating  therewith,  all  such  passengers, 
cattle,  goods,  wares,  and  merchandise,  articles,  matters,  and  things,  as 
shall  be  offered  to  them  for  that  purpose,  and  to  make  such  reasonable 
*661  ®^*^g®^  ^^^  ^^^^  carriage  and  conveyance,  as  *they  may  from  time 
-'  to  time  determine  upon,  in  addition  to  the  several  tonnages  and 
tolls  thereinbefore  authorized  to  be  charged  and  received. 

Section  179  enacts  that  it  shall  be  lawful  for  the  defendants,  and  they 
are  thereby  empowered,  to  provide  locomotive  engines,  or  other  motive 
power,  for  the  drawing  or  propelling  of  any  articles,  matters,  or  things, 
persons,  cattle,  or  animals,  upon  the  said  railway,  and  also  along  and 
upon  any  other  railway  communicating  therewith,  and  to  receive,  demand, 
and  recover  such  sums  of  money  for  the  use  of  such  engines  or  other 
power  as  the  said  defendants  should  think  proper,  in  addition  to  the 
several  rates,  tolls,  or  sums  by  that  act  authorized  to  be  taken. 

Section  182  provides  that  the  defendants  may  from  time  to  time  make 
such  orders  for  fixing,  and  by  such  orders  fix,  the  sum  to  be  charged  by 
them  in  respect  of  small  parcels  not  exceeding  1  cwt.  each,  as  to  them 
shall  seem  proper. 

Section  186  provides  ^'  that  the  aforesaid  rates  and  tolls  to  be  taken 
by  virtue  of  this  act  shall  at  all  times  be  charged  equally  and  after  the 
same  rate  per  ton  throughout  the  whole  of  the  said  railway,  in  respect 
of  the  same  description  of  articles,  matters,  or  things  ;  and  no  reduction 
or  advance  in  the  said  rates  and  tolls  shall,  either  directly  or  indirectly, 
be  made  partially  or  in  favour  of  or  against  any  particular  person  or 
company,  or  be  confined  to  any  particular  part  of  the  said  railway, 
but  that  every  such  reduction  or  advance  of  rates  and  tolls  upon  any 
particular  kind  or  description  of  articles,  matters,  or  things,  shall  extend 
to  and  take  place  throughout  the  whole  and  every  part  of  the  said  rail- 
way upon  and  in  respect  of  the  same  description  of  articles,  matters, 
and  things  so  reduced,  or  advanced,  and  shall  extend  to  all  persons 
whomsoever  using  the  same  or  carrying  the  same  description  of  articles, 
i^on-i  '^matters,  or  things  thereon,  anything  to  the  contrary  thereof  in 
J  any  wise  notwithstanding." 

Under  the  power  given  by  s.  182,  the  defendants  framed  a  scale  of 
charges,  by  which  the  rates  for  the  carriage  of  parcels  not  exceeding  1 
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cwt.  each  from  London  to  Norwich,  and  vice  versfi,  were  higher  than 
the  charges  which  the  defendants  were  entitled  to  receive  and  did  receive 
under  section  175 ;  but  such  rates  included,  not  merely  the  tolls  for  the 
use  of  the  railway  under  section  175,  but  also  a  reasonable  charge  for 
the  use  of  their  carriages  and  locomotive  power  under  sections  177  and 
179. 

In  all  cases  in  which  a  number  of  separate  parcels  or  packages  were 
brought  and  delivered  to  the  defendants  at  the  same  time  by  the  plain- 
tiffs or  others  of  the  public,  to  be  carried,  which,  if  taken  separately, 
would  weigh  less  than  1  cwt,  but  which,  if  taken  in  the  aggregate, 
would  weigh  more  than  1  cwt., — if  they  all  contained  the  same  article, 
and  were  directed  to  the  same  partt/y  the  defendants  charged  them  in  the 
aggregate,  and  according  to  the  tonnage  or  lower  rate  of  charges  allowed 
bj  section  175 ;  whereas,  if  a  number  of  separate  parcels  or  packages 
of  the  same  kind  and  weight  were  brought  and  delivered  by  the  plaintiffs 
to  the  defendants  under  similar  circumstances  (except  that  they  were 
addresfed  to  several  persons,  instead  of  to  one  person  only),  the  defend- 
ants charged  to  the  plaintiffs  the  parcel-rate,  although  such  parcels  or 
packages  were  all  delivered  to  the  defendants  by  the  plaintiffs  at  the 
eame  time  and  place,  and  were  also  received  at  the  other  end  by  the 
plaintiffs  from  the  defendants  at  the  same  time  and  place.  Thus, — ^if 
ten  packages  of  f  of  a  cwt.  each,  containing  the  same  article,  and 
addressed  to  the  same  consignee,  were  brought  by  one  of  the  public,  or 
by  the  plaintiffs,  the  whole  would  be  charged  in  the  aggregate  at  the 
tonnage-rate  on  7 J  cwt. ;  but,  if  *such  packages  were  brought  by  ri^oo 
one  of  the  public,  or  by  the  plaintiffs,  addressed  to  different  par-  •■ 
ties,  they  would  be  charged  by  the  parcel-rate  as  ten  parcels,  although 
delivered  by  the  plaintiffs  to  the  defendants  at  the  same  time,  and  also 
consigned  to  the  plaintiffs  and  received  by  the  plain-tiffs  from  the  de- 
fendants at  the  other  end  at  the  same  time.  If,  amongst  a  number  of 
separate  packages  so  brought  by  the  plaintiffs  to  the  defendants  to  be 
carried,  some  were  addressed  to  the  same  person,  whilst  the  others  were 
addressed  to  different  persons,  the  defendants  then  lumped  together  in 
one  weight  those  addressed  to  the  same  person,  and  charged  them  in  the 
aggregate  according  to  the  tonnage  or  lower  rate  only ;  whereas,  with 
respect  to  the  others,  they  charged  the  higher  or  parcel-rate  for  each 
package  under  1  cwt.  in  weight. 

No  other  carriers  use  the  defendants'  railway.  A  weigh-bill  showing 
this  mode  of  charging  is  appended  to  and  to  be  taken  as  part  of  this 
case.     (See  folk) wing  page.) 

This  practice  continued  for  some  months  previous  to  September,  1856. 
The  plaintiffs  from  time  to  time  complained  to  the  defendants  of  this 
mode  of  charging,  and  objected  to  it,  and  claimed  to  be  charged  accord- 
ing to  the  lower  scale,  in  the  same  manner  as  if  the  parcels  had  been 
all  addressed  to  the  same  consignee.  They  continued,  however,  to  send 
goods  by  the  defendants  from  Norwich  to  London,  and  vice  versfi,  pay- 
ing to  the  defendants  according  to  the  higher  scale,  as  demanded. 

During  the  months  of  September,  October,  and  November,  1856,  the 
plaintiffs  delivered  to  the  defendants  at  London  and  Norwich  respec- 
tively, to  be  carried  as  aforesaid,  goods  in  separate  packages,  each  under 
1  cwt.  in  weight,  but  always  at  the  same  time,  addressed  to  different 
consignees,  and  containing  the  same  articles  as  aforesaid,  and  upon  each 
occasion  protested  against  the  defendants'  mode  of  charging;,  and  insisted^ 
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*on  the  plaintiffs'  right  to  be  charged  according  to  the  lower  or  r^in^ 
tonnage-scale.  This  the  defendants  declined  to  accede  to,  and  ^ 
insisted  on  the  plaintiffs'  paying  according  to  the  higher  or  parcels-scale. 
The  plaintiffs  on  each  occasion  paid  the  higher  or  parcels-scale  under 
protest ;  and  the  goods  were  received  and  carried  by  the  defendants. 
The  sams  so  paid  by  the  plaintiffs  to  the  defendants  under  protest, — 
being  the  difference  between  the  tonnage-scale  and  the  parcels-scale  in 
respect  of  such  goods, — amounted  to  26/.  9^.  5d.  The  plaintiffs  contend 
that  to  this  extent  they  have  been  deprived  of  their  profits  as  carriers 
in  respect  of  such  goods.  They  also  allege,  that,  by  the  course  adopted 
by  the  defendants,  they  have  been  injured  in  their  trade,  by  being 
nnable  to  caiTy  goods  for  their  customers  at  so  low  a  rate  as  they  other- 
wise would  have  been  ;  and  thus  have  lost  much  custom,  and  been  unable 
80  well  to  compete  in  the  carriage  of  goods  with  the  defendants.  They 
also  allege  that  they  have  been  put  to  great  trouble  in  paying,  as  before 
mentioned,  the  difference  to  the  defendants  under  protest,  and  keeping 
accounts  of  such  payments ;  and  that  they  have  also  been  obliged  to 
charge  their  customers  a  higher  rate  for  carriage  between  London  and 
Norwich,  to  the  detriment  and  injury  of  their  trade  as  carriers. 

The  defendants  contend,  that  the  plaintiffs  have  no  right  to  have  their 
parcels  carried  upon  any  other  terms  than  the  above ;  and  that  it  is  for 
the  plaintiffs'  own  advantage  that  they  undertake  the  delivery  to  their 
customers  of  the  different  parcels.  The  defendants  make  a  separate 
charge  to  the  rest  of  the  public  for  the  delivery  of  parcels  at.  the  places 
designated,  in  addition  to  the  charge  for  carrying  the  parcels  on  the 
railway.  The  same  mode  of  charging  has  been  adopted  by  the  defend- 
ants ever  since  the  opening  of  their  railway.  The  defendants  contend, 
that,  even  if  the  ^plaintiffs  are  entitled  to  the  26L  9s.  5(2.,  they  p^^i 
are  not  entitled  at  law  to  more  damages,  upon  any  of  the  other  *- 
grounds  alleged. 

The  court  was  to  be  at  liberty  to  draw  from  the  above  facts  any  con- 
clusions which  in  their  judgment  a  jury  ought  to  have  drawti. 

The  questions  for  the  opinion  of  the  court  were, — 

First,  whether  the  defendants  were  bound  to  carry  for  the  plaintiffs 
all  or  any  of  the  goods  so  delivered  to.  them  by  the  plaintiffs,  at  or  for 
the  lower  or  tonnage-rate  ? 

Secondly,  whether  the  plaintiffs  are  entitled  to  recover  from  the 
defendants  the  said  sum  of  26Z.  9^.  5d.  paid  by  them  to  the  defendants 
under  protest  under  the  circumstances  stated  in  the  case  ? 

Thirdly,  whether  the  plaintiffs  were  entitled  to  recover  from  the 
defendants,  beyond  the  said  sum  of  26/.  9b.  5d.j  damages  for  the  alleged 
wrongful  refusal  by  them  to  carry  the  said  goods  at  or  for  the  said 
rates? 

The  verdict  on  the  several  issues  was  to  be  entered  in  such  manner 
ttid  form  as  to  the  court  should  seem  proper. 

C.  Pollock  (with  whom  was  W.  H.  Wtlles)^  for  the  plaintiffs.(a) — This 

(a)  The  points  marked  for  argninent  on  the  part  of  the  plaintiff*  were  as  follows : — 
**  1.  That  the  defendants  were  bound  to  carry  for  the  plain tiifs  the  goods  mentioned  in  the 
csM  at  the  loirer  or  tonnage-rate,  and  were  not  entitled  to  charge  the  higher  or  pareelf-rate. 

"2.  That  the  faet  that  the  separate  packages  were  addressed  to  different  persons  did  not 
otitis  the  defendants  to  charge  the  higher  or  parcels-rote,  inasmoch  as  the  goods  were  aU 
isliTsred  at  one  time  and  in  one  eonsignmenk,  to  be  delivered  to  the  plaintiffs. 

VOL.  IV.— 5 
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♦791   ^^^^^  held,  so  long  ago  as  the  case  *of  Parker  r.  The  Great  West- 
'  ^J   ern  Railway  Company,  7  Scott,  N.  R.  876,  7  M.  &  G.  253  (E.  C. 
L.  R.  vol.  49),  that  the  company,  as  common  carriers,  are  bound  to  carry 
for  all  persons  upon  equal  terms.     [Williams,  J. — That  turned  upon 
the  construction  of  the  company's  acts.     WiLLES,  J. — Is  it  not  a  ques- 
tion for  a  jury  whether  the  difference  of  trouble,  in  the  case  of  several 
parcels  addressed  to  several  different  persons,  does  not  justify  a  diiTer- 
ence  of  charge  ?]     In  Crouch  v.  The  Great  Western  Railway  Company, 
11  Exch.  742,t  the  Court  of  Exchequer  held,  that  a  railway  company 
cannot  legally  charge  a  greater  sum  for  the  carriage  of  a  package  cod- 
taining  several  parcels  belonging  to  different  persons,  than  for  a  package 
containing  several  parcels  all  belonging  to  one  person.     There,  Martin, 
B.,  in  a  very  luminous  judgment,  goes  through  all  the  cases  bearing  upon 
this  question. .  He  says :  ^'  The  first  case  on  this  subject  is,  Pickford  v. 
The  Grand  Junction  Railway  Company,  10  M.  &  W.  899.t     That  was 
a  special  case  prepared  by  the  par'^ies,  who  wished  to  ascertain  what  the 
law  was  on  the  subject  of  packed  parcels.     Several  packages  had  been 
made  up  by  the  plaintiffs,  and  tendered  to  the  defendants,  for  the  express 
purpose  of  having  the  law  settled ;  and  it  was  supposed  that  the  decision 
on  the  questions  then  raised  would  have  set  the  matter  at  rest.    The 
case  was  argued  on  behalf  of  the  company  by  the  late  Mr.  Cowling  (one 
of  the  most  acute  and  able  men  ever  at  the  bar) ;  and  the  only  addi- 
tional risk  which  suggested  itself  to  his  mind  was,  that,  by  reason  of 
goods  belopging  to  different  people  being  contained  in  one  parcel,  the 
*7^']   ^^^^^^^  might  be  '^liable  to  several  actions  at  the  suit  of  the  different 
^   owners,  instead  of  one  action  at  the  suit  of  a  single  owner.    The 
court  were  of  opinion  that  the  plaintiff  was  entitled  to  judgment :  and 
Baron  Parke,  in  delivering  it,  read  the  following  passage,  which  was  not 
necessary  for  the  decision  of  the  case : — ^  But  then  it  is  argued  on  the 
part  of  the  defendants,  that  there  really  is  an  increased  responsibility, 
arising  from  the  simple  fact  that  each  parcel  is  the  property  of  a  distinct 
owner,  because  it  is  said  that,  in  the  event  of  a  misdelivery,  the  company 
would  be  liable  to  several  actions  of  trover,  instead  of  one ;  and,  even  in 
case  of  loss  or  damage  by  neglect,  each  separate  owner  might  maintain  an 
action  on  the  custom  of  England  in  respect  of  his  own  goods.    It  is  very 
doubtful  at  least,  whether,  on  the  custom  of  England,  separate  actions  could 
be  maintained,  as  the  relation  of  employer  and  carrier  would  not  have  sub- 
sisted between  them  and  the  company  but  between  them  and  the  plaintiffs. 
As  actions  of  trover,  however,  could  be  maintained,  it  would  not  be  unrea- 
sonable to  allow  some  additional  remuneration  on  account,  not  of  the  lia- 
bility to  pay  greater  damages,  for  they  would  be  the  same  in  both  cases,  but 
to  pay  the  same  damages  by  means  of  different  suits.    We  are  relieved, 
however,  from  the  necessity  of  deciding  what  the  precise  amount  of 
additional  compensation  (which  at  all  events  would  be  trifling)  on  this 
account  should  be,  because  it  is  admitted  on  the  special  case  that  the 
sum  tendered  is  proper,  unless  the  defendants  had  a  right  to  charge  for 
separate  parcels,*  &c.     Now,  that  is  the  origin  of  all  the  controversy 

*'  8.  That  the  plain tiffip  are  eotitled  to  recover  back  from  the  defendaDts  the  difference  between 
Ibe  toooage  and  the  parcels-rate,  paid  under  protest 

"4.  That  the  pliiiotiffs  are  also  entitled  to  recorer  iVom  the  defendants  damages  beyond  ssch 
difference,  for  the  trouble,  expense,  and  annoyance  to  which  they  have  been  put,  for  the  iiuiii7 
lo  their  business,  and  for  the  infringement  cf  their  rights  by  the  defendants." 
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which  has  taken  place  on  this  subject :  and  I  listened  at  the  trial,  and 
have  listened  now,  for  any  distinction  to  be  pointed  oat  between  packed 
parcels  and  enclosures,  except  this ;  and  I  have  heard  none.  The  next 
ease  is  that  of  Parker  v.  The  Great  Western  Railway  Company,  7  M 
*4  G.  263  (B.  C.  L.  R.  vol.  49),  7  Scott  N.  R.  835 ;  and  all  that  r*^^« 
there  passed  having  reference  to  this  subject,  was,  that  the  court,  ^ 
in  a  deliberate  judgment,  decided  that  there  was  no  distinction  between 
carriers  and  other  people.  I  agree  with  Mr.  Clarke,  that  there  is  nothiug 
in  that  case  conclusive  of  the  present :  but,  in  a  subsequent  case  of 
Parker  v.  The  Great  Western  Railway  Company,  11  C.  B.  545  (E.  C. 
L  R.  vol.  73),  this  point  was  expressly  raised  by  the  fourth  and  fifth 
questions ;  and  the  court  were  of  opinion  that  Mr.  Parker,  who  stood  in 
the  same  position  as  the  present  plaintiff,  was  entitled  to  recover. 
Haale,  J.,  in  distinct  terms,  savs  that  there  is  no  difference  whatever 
between  a  parcel  sent  to  an  individual  containing  parcels  belonging  to  a 
variety  of  people,  and  parcels  sent  to  an  individual,  all  the  content? 
being  his  own.  There  is,  therefore,  an  express  decision  of  the  Court  of 
Common  Pleas  upon  the  very  point  now  in  controversy.  But  the  mis* 
fortune  is,  that  it  does  not  seem  to  have  occurred  to  the  courts  to  call 
attention  to  what  was  thrown  out  in  Pickford  v.  The  Grand  Junction 
Railway  Company.  In  a  case  of  Crouch  v.  The  Great  Northern  Rail- 
way Company,  9  Exch.  556,t  which  was  identical  with  the  present,  the 
coimsel  for  the  defendants  treated  the  decision  of  the  Court  of  Common 
Pleas  as  conclusive:  and  Parke,  B.,  said, — 'The  Court  of  Common' 
Pleas  have  already  decided  the  point,  and  we  are  bound  by  their  deci* 
Bion.'  There  is,  therefore,  the  express  decision  of  the  Court  of  Common 
Pleas ;  and  the  only  proper  mode  of  raising  the  question  again,  is,  by 
writ  of  error."  Assuming,  then,  that  the  company  are  not  justified  in 
imposing  upon  a  package  the  higher  rate  of  charge  because  it  is  made 
up  of  several  parcels,  though  addressed  to  several  different  persons,— 
tibe  question  is,  whether  the  mere  fact  of  the  parcels  being  delivered  to 
and  received  from  the  company  without  being  enclosed  in  one  package, 
die  person  so  delivering  them  to  and  so  ^receiving  them  from  the  r^^^g 
company  being  the  same,  will  justify  the  companv  in  imposing  an  ^ 
increased  charge,  because  they  happen  to  be  aadressed  to  several  ulti- 
mate consignees,  with  whom  the  company  have  nothing  to  do.  [Wil- 
liams, J. — Is  it  not  a  question  for  a  jury,  whether  the  difference  of 
trouble  in  separately  weighing  and  entering  the  parcels  so  differently 
addressed  will  justify  the  difference  of  charge?]  The  directions  on  the 
parcels  are  not  for  the  guidance  of  the  company :  and  if  they  choose, 
for  their  own  convenience,  separately  to  weigh  and  enter  each  parcel, 
they  have  no  right  to  make  that  a  pretext  for  an  extortionate  charge. 
The  186th  section  of  the  company's  act  is  conclusive. 
BaviUj  Q.  C.  (with  whom  was  Molland)^  for  the  defendants.(a) — This 

(«)  The  points  mtrked  for  argvmoot  on  the  part  of  the  defeDdnis  were  m  follows  :— 

**  Thst  the  defendMiU  were  entitled  under  the  provisions  of  their  not  set  ont  in  the  speelil 
esse,  sad  under  the  eirenmstnnees  therein  stated,  to  adopt  the  mode  of  ohargiog  oomplained  of 

"^  That  the  faets  found  show  that  no  preference  was,  direetly  or  indirectly,  by  snob  mode  of 
^^P*Kt  shown  to  the  pnblie  or  any  other  persons  orer  the  plaintitfs. 

"1  That  the  faets  fonnd  show  that  the  benefit  derired  from  the  waiver  by  the  defendants,  In 
Mrtiin  esses,  of  their  right  to  ebarge  pareel-rate  npon  separate  paelaigea»  was  sbsred  alike  by  • 
the  pablie  and  the  plaintilb. 

"  4.  Ihas  even  if  the  plaUtilb  arc  eiflifled  to  reoovw  M. ««  M.,  the  oneiiKt  nf '  the  aUeg«l 
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♦761  ^^™P*°y>  "^l^icb  vas  originally  *incorporated  by  the  6  &  7  W.  4, 
•^  c.  cvi.,  for  the  purpose  of  making  a  railway  from  London  to  Nor- 
"wich,  are  empowered  by  s.  175  to  demand  and  receive  certain  tonnage- 
rates  upon  all  articles,  matters,  and  things  carried  upon  or  along  the 
railway.  The  rates  now  in  question  have  no  connection  with  the  ton- 
nage-rates there  mentioned.  The  177th  section  empowers  the  company, 
if  they  shall  think  proper,  to  use  and  employ  locomotive  or  other  engines, 
or  other  motive  power,  and  in  carriages  and  wagons  drawn  or  propelled 
thereby  to  carry  and  convey  upon  the  said  railway,  &c.,  all  such  pas- 
sengers, goods,  &c.,  as  shall  be  offered  to  them  for  that  purpose,  and  to 
make  such  reasonable  charges  for  such  carriage  and  conveyance  as  they 
may  from  time  to  time  determine  upon,  in  addition  to  the  tonnage-rate 
before  mentioned.  By  s.  179,  the  company  are  empowered  to  provide 
and  charge  for  locomotive  engines  or  other  motive  power.  The  182d 
section  relieves  the  company,  as  to  ^*  small  parcels,"  from  the  restriction 
imposed  by  s.  177 ;  for,  it  enacts  ^'  that  it  shall  be  lawful  for  the  said 
company  from  time  to  time  to  make  such  orders  for  fixing,  and  by  sach 
orders  to  fix,  the  sum  to  be  charged  by  the  said  company  in  respect  of 
small  parcels  not  exceeding  1  cwt.  eacn,  as  to  them  shall  seem  proper." 
The  plaintiffs  rely  upon  the  186th  section,  which  clearly  applies  to  ton- 
nage-rates, and  not  to  small  parcels :  it  provides  and  enacts  '*  that  the 
aforesaid  rates  and  tolls  to  be  taken  by  virtue  of  this  act  shall  at  all 
times  be  charged  equally  and  after  the  same  rate  per  tan  throughout 
the  whole  of  the  said  railway,  in  respect  of  the  same  description  of  arti- 
cles, matters,  or  things,  and  that  no  reduction  or  advance  in  the  said 
*771  *^^^^^  ^^^  ^^^'^  ^^^^^  either  directly  or  indirectly  be  made  par- 
-^  tially  or  in  favour  of  or  against  any  particular  person  or  com- 
pany, or  be  confined  to  any  particular  part  of  the  said  railway,  but  that 
every  such  reduction  or  advance  of  rates  and  tolls  upon  any  particular 
kind  or  description  of  articles,  matters,  or  things,  shall  extend  to  and 
take  place  throughout  the  whole  and  every  part  of  the  said  railway  upon 
and  in  respect  of  the  same  description  of  articles,  matters,  and  things  so 
reduced  or  advanced,  and  shall  extend  to  all  persons  whomsoever  using 
the  same,  or  carrying  the  same  description  of  articles,  matters,  or  things 
thereon,  anything  to  the  contrary  thereof  in  anywise  notwithstanding." 
[Byles,  J. — Is  not  the  provision  in  the  general  act, — the  Railways 
Clauses  Consolidation  Act,  8  &  9  Vict.  c.  20,  s.  90, — incorporated  with 
the  local  act?]  No:  only  as  to  the  extension  acts.(a)  Besides,  the 
general  act  was  found,  in  practice,  so  far  as  this  question  is  concerned, 
to  be  a  dead  letter.  [Crowder,  J. — The  giving  undue  preferences  is 
now  restrained  only  by  Mr.  Cardwell's  act,  17  &  18  Vict.  c.  31,  s.  2.] 
That  act  merely  gives  power  to  this  court  to  afford  relief  by  injunction, 
but  does  not  enable  the  party  aggrieved  to  recover  back  the  tolls 
charged  in  excess.     [Crowder,  J. — There  is  a  positive  prohibition.] 

OTerohargei,  they  aro  not  .entitled  At  law  to  any  ipeoial  damage,  upon  any  of  the  gronndi 
alleged  in  the  declaration ;  but  that  they  Mn  only  recover  in  this  action  the  amount  of  the  said 
OTerchargei. 

"  6.  Thati  eren  if  the  mode  of  charging  be  held  to  be  incorreeti  still  the  facts  found  ncgatiTo 
the  aTermenti  in  the  first  and  second  counts  of  the  declaration,  that  the  defendants  wilfully  and 
maliciously  intended  to  injure  the  plaintiffs,  to  destroy  their  said  business,  and  diminish  their 
■aid  profits,  and  to  create  and  establish  for  themselres,  the  defendants,  a  monopoly  of  the  bnii- 
nau  of  carriers  from  London  to  Norwich  and  fh>m  Norwich  to  London." 

(•)  See  7  A  8  Viot  o.  Ixzxr.,  8  A  9  Viot  o.  zoTiL,  9  A  10  Vict  c  liU.,  9  A  10  Vict  c  coluz. 
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Not  under  a  penalty.  [Williams,  J.,  referred  to  Stevens  v.  Jeacocke, 
11  Q.  B.  731  (E.  C.  L.  R.  vol.  68).  Willbs,  J.— The  6th  section  of 
the  17  &  18  Vict.  c.  81,  is  decisive  of  this  matter :  it  enacts  that  ''  no 
proceeding  shall  be  taken  for  any  violation  or  contravention  of  the 
above  enactments,  except  in  the  manner  herein  provided ;  but  nothing 
herein  contained  shall  take  away  or  diminish  any  rightSj  remedies^  or 
privileges  of  any  person  or  company  against  any  railway  or  canal  or 
railway  and  canal  company  under  the  existing  Zatcr."]  The  judgment 
of  this  *court  in  Parker  v.  The  Great  Western  Railway  Company,  r^na 
7  Scott  N.  R.  835,  7  M.  &  G.  258,  leaves  this  still  an  arguable  ■- 
point.  Under  the  Railway  TrafiSc  Act,  17  &  18  Vict.  c.  81,  the  court 
has  on  more  than  one  occasion  recognised  the  right  of  the  company  to 
make  a  difference  in  their  charges  where  it  is  shown  that  there  is  a  dif- 
ference in  the  cost  of  carriage  to  the  company :  see  Ransome  v.  The 
Eastern  Counties  Railway  Company,  1  C.  B.  N.  S.  487  (E.  C.  L.  R.  vol. 
87)  ;  Oxlade  v.  The  North  Eastern  Railway  Company,  1  C.  B.  N.  S. 
454.  All  these  acts  are  in  pari  materifi.;  and  the  whole  course  of  the 
legislation  upon  the  subject  shows  that  these  provisions  for  equal  charges 
were  intended  to  apply  to  the  tonnage-rates  only,  and  not  to  the  charges 
imposed  by  railway  companies  as  carriers:  and  therefore,  it  is  sub- 
mitted, the  186th  section  of  the  6  &  7  W.  4,  c.  cvi.,  has  no  application 
here.  It  is  hardly  necessary  to  refer  to  the  common  law  rights  of  car- 
riers, Parker  t;.  The  Great  Western  Railway  Company  was  decided 
upon  the  construction  of  the  acts  relating  to  that  company,  which  are 
altogether  different  from  the  act  in  question.  [Williams,  J. — In 
Smith's  Leading  Cases,  4th  edit.  174,  speaking  of  the  liabilities  of  car- 
riers, it  is  said  that  "  the  hire  charged  must  be  no  more  than  a  reason- 
able remuneration  to  the  carrier,  and,  consequently,  not  more  to  one 
(though  a  rival  carrier)  than  to  another,  for  the  same  service  :*'  but  all 
the  authorities  cited  are  railway  cases.(a)  Byles,  J. — I  know  no  com- 
mon law  reason  why  a  carrier  may  not  charge  less  than  what  is  reason- 
able to  one  person,  or  *even  carry  for  him  free  of  all  charge.  p^,^g 
The  186th  section  of  the  act  seems  to  be  a  mere  proviso  on  the  ^ 
185th  section,  which  enacts  ''  that  it  shall  be  lawful  for  the  said  com- 
pany, from  time  to  time,  as  they  shall  think  fit,  to  reduce  all  or  any  of 
the  rates,  tonnages,  tolls,  or  duties  by  this  act  authorized  to  be  taken, 
and  to  take  the  reduced  rates,  tonnages,  tolls,  or  duties,  and  afterwards 
from  time  to  time  again  to  raise  the  same  or  any  of  them,  and  to  take 
8Qch  higher  rates,  tonnages,  tolls,  or  duties,  so  that  the  same  respectively 
shall  not  at  any  time  exceed  the  amount  by  this  act  authorized.'*]  So 
far  as  the  act  is  concerned,  there  is  nothing  to  disentitle  the  company 
to  charge  any  sum  they  please  in  respect  of  small  parcels,  however  un- 
reasonable :  and  there  is  nothing  in  the  special  case  to  show  that  any 
(reference  is  given  to  any  one  as  against  the  plaintiffs.  [Willes,  J. — 
f  the  statement  of  facts  does  not  imply  a  preference  as  against  Messrs. 
Pickfori  &  Co.,  there  is  an  end  of  the  case.  It  had  better  be  amended 
by  averring  that  in  point  of  fact  packages  under  similar  circumstances 

(a)  Piekford  v.  The  Qrand  Junction  Railway,  10  M.  A  W.  399,t  Parker  «.  The  Great  Weetem 
Hailvaj  Company,  7  Scott  N.  R.  835,  7  M.  A  Q.  253  (E.  C.  L.  R.  vol.  49),  Parker  «.  The  Bristol 
aad  Exeter  Railway  Company,  0  Exch.  702,t  Croaeb  o.  The  Great  Northern  Railway  Company, 
9  £xcb.  656,t  Parker  v.  The  Great  Western  RaUway  Company,  11  C.  B.  bib  (B.  C.  L.  R.  toL 
73),  tad  Edwards  v.  The  Great  Western  RaUway  Company,  11  C.  B.  588. 
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never  were  brought  by  any  one  else.]  It  certainly  was  not  intended  to 
be  inferred  ftom  the  statement  of  the  case  that  the  rest  of  the  pablic 
would  be  charged  at  a  rate  different  from  that  charged  to  the  plaintiffs, 
under  the  like  circumstances.  But,  assuming  that  the  186th  section 
does  apply,  and  that  the  company  are  bound  to  charge  equal  rates  for 
carriage  to  all  persons,  that  must  mean  where  the  circumstances  are 
alike.  It  appears,  that,  where  a  number  of  small  parcels  (each  weigh- 
ing less  than  1  cwt.)  are  brought  to  the  railway  by  one  party, — and 
consigned  to  one  party, — ^whether  loose  or  packed, — so  that  one  weigh- 
ing and  one  entry  will  suffice  for  the  whole,  and  one  responsibility  only 
be  incurred,  they  are  carried  at  the  lower  rate  of  charge.  But,  what  do 
*R01  ^^^  plaintiffs  do?  They  take  to  the  ^terminus  in  London  one 
•^  hundred  parcels,  directed  to  one  hundred  different  persons,  at 
Norwich,  with  nothing  upon  them  to  indicate  that  they  are  consigned 
to  the  plaintiffs.  The  company  are  necessarily  obliged  to  weigh  and 
enter  each  of  these  parcels  separately :  whereas,  if  they  were  all  packed 
or  tied  together,  and  addressed  to  one  person,  one  weighing  and  one 
entry  would  suffice.  It  is  said  that  this  weighing  and  entering  is  for 
the  company's  own  convenience,  and  ought  not  to  be  made  a  pretext 
for  increasing  the  charge.  But,  suppose,  on  their  arrival  at  Norwich, 
the  plaintiffs  demand  the  hundred  parcels,  and  ninety-nine  only  are 
produced, — how  is  the  hundredth  parcel  to  be  accounted  for  or  traced 
unless  the  company  keep  an  account  of  the  particulars  and  weight  of 
each  ?  The  account  annexed  to  the  case  shows  the  amount  of  troable 
that  is  imposed  upon  the  company  by  this  course  of  dealing.  [Willks, 
J. — Is  the  excess  charged  here  more  than  a  reasonable  equivalent  for 
the  extra  trouble  occasioned  to  the  company  ?]  Assuming  it  to  be  un- 
reasonable, the  plaintiffs  are  clearly  not  entitled  to  recover  it  back. 
[Williams,  J. — ^1  do  not  see  how  we  can  be  called  upon  to  say  that 
there  is  anything  unreasonable,  under  the  circumstances,  in  the  dif- 
ference of  charge.] 

C.  Pollock,  in  reply. — ^Plckford  &  Co.  are  both  consignors  and  con- 
signees ;  and  each  delivery  of  parcels  is  accompanied  by  a  consignment 
note.  The  circumstance  of  an  ulterior  destination  appearing  upon  each 
parcel,  is  utterly  immaterial  as  between  the  plaintiffs  and  the  company ; 
for,  they  incur  no  responsibility  to  any  other  person  than  those  who 
employ  them  to  carry. 

Williams,  J. — I  am  of  opinion  that  the  defendants  are  entitled  to 
*811  ^^^  judgment.  I  was  at  first  under  the  ^impression  that  the  parcels 
•^  in  question  had  something  on  the  face  of  them  to  show  that  they 
were  consigned  to  Pickford  &  Co.  But,  when  the  facts  come  to  be  known, 
it  seems  to  me  that  we  are  not  called  upon  to  trouble  ourselves  with  the 
construction  of  the  186th  section  of  the  6  &  7  W.  4,  c.  cvi.,  or  to  inquire 
whether  or  not  it  applies  to  parcels  or  packages  under  1  cwt.  There 
is  no  evidence  upon  the  face  of  the  special  case  from  which  the  court 
or  a  jury  could  come  to  the  conclusion  that  there  has  been  any  inequality 
in  the  charges  for  carriage  made  to  the  plaintiffs  as  compared  with  other 
persons  having  goods  carried  under  the  like  circumstances.  It  appears 
that  the  company  charge  a  higher  rate  for  the  carriage  of  several  parcels 
addressed  separately  to  several  different  persons,  than  they  charge  for 
the  same  parcels  if  all  addressed  to  one  consignee.  I  see  nothing 
unreasonable  in  that.     Where  a  number  of  parcels  are  directed  to  a 
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Dumber  of  different  persons,  some  additional  trouble  and  expense  must 
necessarily  be  incurred  by  the  company  in  their  transmission  and  delivery. 
Crowder,  J. — I  am  of  the  same  opinion.     The  first  question  sub- 
mitted for  our  consideration,  is,  whether  the  defendants  were  bound  to 
carry  for  the  plaintiffs  all  or  any  of  the  goods  delivered  to  them  by  the 
plaintiffs  under  the  circumstances  stated  in  the  special  case,  at  or  for 
the  lower  or  tonnage-rate.     I  agree  with  my  Brother  Williams  that  it 
is  unnecessary  for  us  on  the  present  occasion  to  come  to  any  conclusion 
as  to  the  applicability  of  the  186th  section  of  the  6  &  7  W.  4,  c.  cvi., 
because,  assuming  that  that  section  does  apply  here,  the  plaintiffs  were 
not  entitled  to  have  the  goods  in  question  carried  at  the  tonnage-rate. 
It  seems,  that,  where  a  number  of  parcels,  each  weighing  less  than 
1  cwt.,  are  addressed  to  the  same  individual,  a  lower  *rate  is  r^o^ 
charged  than  that  which  is  imposed  for  the  carriage  of  the  same    ^ 
description  of  parcels  when  directed  to  different  individuals.      I,  like 
my  Brother  Williams,  was  for  some  time  under  the  impression  that  there 
was  something  on  the  face  of  the  parcels  to  denote  that  the  whole  were 
to  be  delivered  to  Messrs.  Pickfords.     That,  however,  turns  out  not  to 
be  the  fact.     There  is  nothing  but  the  ultimate  address  upon  each  parcel. 
This  necessarily  must  entail  upon  the  company  some  additional  labour* 
Is  it,  then,  necessarily  unreasonable  that  they  should  make  an  additional 
charge  for  this  increased  labour?     I  see  nothing  on  the  face  of  this 
special  case  to  induce  me,  or  which  ought  to  induce  a  jury,  to  conclude 
that  the  charge  made  here  was  an  unreasonable  one.     Upon  the  whole, 
therefore,  I  am  of  opinion  that  the  defendants  are  entitled  to  judgment. 
WiLLES,  J. — I  am  of  the  same  opinion ;  and  I  found  my  judgment 
entirely  upon  the  fact  which  has  been  stated  and  admitted  at  the  bar, 
and  which  we  are  to  assume,  that  there  was  no  direction  upon  the 
several  parcels  other  than  the  direction  to  the  persons  to  whom  Messrs. 
Pickford  &  Co.  were  to  deliver  them.     That  fact  should  be  considered 
as  added  to  the  case.      The  special  case  is  not  accompanied  by  the 
document  of  charge.     We  must  assume  from  its  non-appearance,  that^ 
when  a  number  of  small  parcels  are  delivered  to  the  company  together, 
to  be  carried  from  the  same  person  to  the  same  person,  the  lower  or 
tonnage-rate  is  charged,  and  not  the  small-parcels-rate ;  but  that,  if  the 
parcels  are  directed  to  different  persons,  they  are  charged  at  the  small- 
parcels-rate.     It  appears  that  the  plaintiffs,  as  carriers,  are  in  the  habit 
of  collecting  parcels,  and  bringing  them  to  the  defendants  in  London 
(or  at  Norwich),  to  be  carried  for  them  to  Norwich  (or  to  London),  and 
there  delivered  to  an  agent  of  the  *plaintiffs,  to  be  forwarded  to  |-^«g 
their  several  destinations.    The  complaint  is,  that  they  are  required  ^ 
to  pay  for  such  carriage  the  parcels-rate  instead  of  the  tonnage-rate ; 
and  the  difference  claimed  in  this  action  is  262.  9«.  bd.     It  is  clear  upon 
the  terms  of  the  rule  itself  laid  down  by  the  company,  the  plaintiffs  are 
not  entitled  to  recover ;  for,  that  rule  is  confined  to  small  parcels  all  of 
which  arc  addressed  to  the  same  person.     It  must  therefore  be  by  rieason 
of  that  part  of  the  rule  being  unreasonable  that  the  plaintiffs  recover, 
if  at  all.     It  is  unnecessary  to  consider  how  the  matter  would  stand  at 
common  law.     The  passage  referred  to  by  my  Brother  Williams  in  the 
notes  in  p.  174  of  the  first  volume  of  Smith's  Leading  Cases,  undoubt- 
edly is  inaccurately  expressed.     Nor  is  it  necessary  to  express  any 
opinion  upon  the  construction  of  the  statute  6  &  7  W.  4,  c.  cvi.     I  am 


83       BAXENDALE  r.  THE  E.  C.  RAILWAY  CO.     H.  V.  1858. 

of  opinion  that  the  direction  of  the  parcels  to  several  persons  makes 
a  material  difference.  A  jury  would  necessarily  assume  that  that  would 
occasion  an  increased  amount  of  trouble.  I  do  not  rely  upon  the  course 
which  the  company  choose  to  adopt.  But,  when  the  parcels  arrive  at 
the  end  of  the  line,  if  all  are  addressed  to  one  person,  the  servants  of 
the  company  could  at  once  place  them  together :  whereas,  if  addressed 
to  different  persons,  each  package  most  be  searched  for  separately. 
That  might,  and  obviously  must,  impose  upon  the  company  an  additional 
trouble,  for  which  it  is  not  unreasonable  that  they  should  make  an 
additional  charge.  The  question  is,  what  would  be  a  reasonable  sum  for 
that.  It  is  impossible  for  the  court  to  say  whether  the  alleged  over- 
charge here  is  or  is  not  unreasonable,  though  a  jury  might  have  means 
of  coming  to  a  conclusion.  For  these  reasons,  I  think  the  defendants 
are  entitled  to  judgment. 

^oA-i  Byles,  J. — I  am  glad  to  find  that  the  court  is  enabled  *to 
•^  decide  this  case,  without  sending  the  matter  to  a  jury.  It  has 
already  been  decided  that  ^'  packed  parcels"  are  to  be  carried  at  the 
lower  or  tonnage-rate:  and  it  is  admitted  that  loose  parcels,  if  all 
addressed  to  the  same  individual,  are  also  to  be  subjected  to  the  lower 
charge :  but  this  is  an  attempt  to  carry  the  concession  further.  This  is 
the  case  of  loose  parcels,  directed  to  several  different  persons,  with 
nothing  to  enable  any  one  to  discriminate  between  them  and  any  other 
parcels.  That  clearly  must  impose  additional  trouble  upon  the  company. 
There  is  nothing  on  the  face  of  the  special  case  to  show  that  the  differ- 
ence of  charge  was  unreasonable :  and  the  onus  of  showing  that  lies  on 
the  party  who  asserts  the  unreasonableness.  To  enable  the  court  to 
decide  in  favour  of  the  plaintiffs,  they  must  be  enabled  to  fix  the  smaller 
sum  as  well  as  that  for  which  it  is  to  be  substituted.  As  to  the  186th 
section  of  the  6  &  7  W.  4,  c.  cvi.,  it  has  become  unnecessary  to  pro- 
nounce any  opinion  upon  it ;  though  I  cannot  help  saying  that  nothing 
which  has  fallen  from  Mr.  Bovill  has  induced  me  to  think  that  that 
section  is  not  applicable  to  this  case. 

Judgment  for  the  defendants. 


*85]    *HALE  and  Another  v.  RAWSON  and  Others.     Feb.  9 

Where  there  is  an  agreement  to  deliver  goods  on  a  condition  whichi  without  anj  default  on  the 
part  of  the  vendor,  never  happeng,  he  will  not  be  liable  for  a  non-delivery :  but,  where  the 
agreement  is  absolute,  or-^onditioned  on  an  event  which  happens,  the  vendor  will  be  liable  for 
a  breach,  though  without  default  on  his  part;  for,  it  is  his  own  heedlessness,  if  he  runs  the 
risk  of  undertaking  to  perform  an  impossibility,  when  he  might  have  provided  against  it  by 
his  contract 

The  defendants  contracted  to  sell  to  the  plaintiffs  50  cases  of  East  India  tallow,  at  48«.  td.  per 
cwt.,  to  be  paid  for  by  the  plaintiffs  in  cash  fourteen  days  after  finishing  the  landing  thereof; 
to  be  delivered  by  the  defendants  to  the  plaintiffs  on  safe  arrival  of  a  certain  vessel  called  The 
Countess  of  Elgin,  then  on  passage  from  Calcutta  to  London : — Held,  that  this  was  an  abso- 
lute contract  to  sell  and  deliver  the  tallow  provided  iht  »hip  arrived,  and  that  the  defendants 
were  liable  for  a  breach,  notwithstanding  that  the  non-delivery  was  occasioned  by  the  ship'* 
arrival  (through  no  default  on  their  part)  without  the  tallow  on  board ;  and  that  the  s tipula- 
tion  as  to  payment  fourteen  days  aher  finishing  the  landing  introduced  no  additional  con- 
dition. 

This  was  an  action  for  an  alleged  breach  of  a  contract  for  the  sale  of 
tallow. 
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The  declaration  stated,  that,  on  the  17th  of  May,  1856,  the  defend- 
ants contracted  and  agreed  to  sell  to  the  plaintiffs,  and  the  plaintiffs 
then  contracted  and  agreed  to  buy  of  the  defendants,  fifty  cases  of  East 
India  tallow,  at  the  price  of  48«.  6d.  per  cwt.,  to  be  paid  for  by  the 
plaintiffs  to  the  defendants  in  cash  fourteen  days  after  finishing  the 
landing  thereof,  with  2|  per  cent,  discount ;  to  be  delivered  by  the  de- 
fendants to  the  plaintiffs  on  safe  arrival  of  a  certain  ship  or  vessel  called 
The  Countess  of  Elgin^  then  alleged  to  be  on  her  passage  from  Calcutta 
to  London ;  the  quality  to  be  equal  to  the  sample  by  which  the  same  was 
sold ;  but,  should  it  turn  out  inferior  to  the  sample,  an  allowance  to  be 
made,  in  the  usual  mode,  by  arbitration ;  but  the  said  contract  was  not* 
to  be  void  on  that  account :  Averment,  that  afterwards,  and  long  before 
the  suit,  the  said  ship  or  vessel  safely  arrived  at  London,  and  the  plain- 
tiffs were,  on  such  arrival,  and  at  all  times  afterwards,  ready  and  willing 
to  accept  and  receive  the  said  tallow,  and  to  pay  for  the  same  according 
to  the  said  contract,  of  which  the  defendants  had  notice ;  and  a  reason- 
able time  for  the  delivery  of  the  said  tallow  to  the  plaintiffs  elapsed  after 
the  said  arrival  of  the  said  ship  or  vessel  and  before  the  commencement 
of  the  suit,  and  all  other  things  were  done  and  observed  and  happened 
to  entitle  *the  plaintiffs  to  have  the  said  tallow  delivered  to  them  rucog 
according  to  the  said  contract  before  the  suit,  and  to  maintain  the  ^ 
sait:  Breach,  that  the  defendants  had  not  delivered  to  the  plaintiffs  the 
said  fifty  cases  of  tallow,  or  any  part  thereof;  and,  by  reason  of  the 
premises,  the  plaintiffs  had  lost  and  been  deprived  of  the  said  tallow, 
and  of  the  benefit  of  the  said  contract,  and  of  divers  profits  and  advan- 
tages which  they  might  and  would  have  acquired  if  the  said  tallow  had 
been  delivered  to  them  according  to  the  said  contract :  and  the  plaintiffs 
claimed  300/. 

The  defendants  pleaded, — first,  that  they  did  not  contract  and  agree 
as  alleged, — secondly,  that  the  said  fifty  cases  of  East  India  tallow  did 
not,  nor  did  any  portion  of  that  quantity,  arrive  in  the  said  ship  or 
vessel  called  The  Countess  of  Elgin,  when  the  said  ship  or  vessel  so 
arrived  in  London  as  in  the  declaration  mentioned,  without  any  default 
or  negligence  on  the  part  of  the  defendants ;  whereby,  without  any 
default  or  negligence  on  their  part  as  aforesaid,  the  defendants  were 
unable  to  deliver  the  said  fifty  cases  of  East  India  tallow,  or  any  part 
thereof,  to  the  plaintiffs. 

The  plaintiffs  took  and  joined  issue  on  these  pleas,  and  also  demurred 
to  the  second  plea,  the  grounds  of  demurrer  stated  in  the  margin  being, 
— **  that  the  second  plea  affords  no  answer  to  the  action ;  that  the  con- 
tract to  deliver  declared  on  is  an  absolute  contract,  and  not  dependent 
vpon  the  arrival  of  the  goods  in  the  ship  The  Countess  of  Elgin." 
Joinder, 

Waikin  WilliamSy  in  support  of  the  demurrer.(a) — *1.  No  pro-  ^^^^ 
perty  in  the  tallow  passed  by  the  contract  to  the  plaintiffs,  for,  the  ^ 

(a)  The  poiott  mftrked  for  argameot  on  the  part  of  the  plaintiflB,  were, — 

**  That  the  Mcond  plea  afforde  no  answer  to  the  action. 

"That,  bjr  the  contract,  the  defendants  were  boond  to  deliver  fifty  eases  of  East  India  tallow 
ipoD  the  arrival  of  The  Countess  of  Elgin,  and  that  that  obligation  was  not  conditional  upon 
the  arrival  of  the  tallow  in  that  vesseL 

"And  that  the  mere  inabilitj  of  the  defendants  to  perform  their  contract  affords  no  answer  to 
*a  action  for  a  breach  of  it,  even  though  such  inability  was  occasioned  without  any  fault  or 
Mgtigeace  of  the  defendants." 
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contract  would  have  been  satisfied  by  the  delivery  of  any  fifty  cases  of 
tallow,  provided  it  answered  the  character  of  that  which  was  agreed  to 
be  delivered :  Wait  v.  Baker,  2  Exch.  J,t — even,  perhaps,  though  it 
arrived  contemporaneously  by  another  vessel.  In  Albridge  v.  Johnson, 
7  Ellis  &  B.  885  (E.  C.  L.  R.  vol.  90),  the  plaintiff  agreed  with  one 
Knights  to  purchase  from  him  100  out  of  200  quarters  of  barley  which 
the  plaintiff  had  seen  in  bulk  and  approved  of;  and  he  paid  part  of  the 
price :  it  was  agreed  that  the  plaintiff  should  send  sacks  for  the  barley, 
and  that  Knights  should  fill  the  sacks  with  the  barley,  take  them  to  a 
railway,  place  them  upon  trucks  free  of  charge,  and  send  them  to  the 
"plaintiff;  the  plaintiff  sent  sacks  enough  for  a  part  only  of  the  100 
quarters ;  these  Knights  filled ;  and  Knights  also  endeavoured  to  find 
trucks  for  them,  but  was  unable  to  do  so :  the  plaintiff  repeatedly  sent 
to  Knights  demanding  the  barley :  Knights  finally  detained  it,  and  emp- 
tied the  barley  from  the  sacks  into  the  bulk :  and  the  court  held,  that 
the  property  in  so  much  of  the  barley  as  was  not  put  into  the  sacks  did 
not  pass  to  the  plaintiff.  Lord  Campbell,  Coleridge,  J.,  and  Erie,  J., 
also  held,  that  the  portion  put  into  the  sacks  passed  to  the  plaintiff,— 
ba&sitante  Crompton,  J.,  on  the  ground  that  it  did  not  appear  quite 
clearly,  that,  at  the  time  when  the  plaintiff  demanded  the  barley,  he 
knew  that  any  portion  had  been  put  into  the  sacks,  and  that,  therefore, 
his  assent  to  the  particular  appropriation  was  doubtful.  Lord  Campbell 
there  says :  '^  No  rule  of  the  law  of  vendor  and  purchaser  is  more  clear 
i^QCTi  than  this,  that,  until  the  ^appropriation  and  separation  of  a  par- 
^  ticular  quantity,  or  signification  of  assent  to  the  particular  quantity ^ 
the  property  is  not  transferred. *'(<^)  And  Erie,  J.,  says:  "It  is  clear, 
that,  where  there  is  an  agreement  for  the  sale  and  purchase  of  a  par- 
ticular chattel,  the  chattel  passes  at  once.  If  the  thing  sold  is  not 
ascertained,  and  something  is  to  be  done  before  it  is  ascertained,  it  does 
not  pass  till  it  is  ascertained.'*  2.  Assuming,  even,  that  the  property 
did  pass,  still  the  question  remains,  whether  the  contract  is  absolute,  or 
subject  to  a  condition  that  the  tallow  shall  arrive,  and  arrive  in  the  par- 
ticular ship.  It  is  submitted  that  the  fair  construction  of  the  contract, 
tipon  all  the  authorities,  is,  that  it  is  an  absolute  contract  dependent 
only  on  the  arrival  of  the  vessel;  and  that  the  defendants  are  not 
excused  from  performing  it,  even  though  its  performance  should  with- 
out any  default  of  theirs  become  impossible.  A  contract  for  the  sale  of 
goods  "on  arrival," — Boyd  v.  Siffkin,  2  Campb.  326, — "to  be  shipped'* 
or  "  to  arrive"  by  a  particular  ship,— Splidt  v.  Heath,  2  Campb.  57,  n., 
Lovett  V.  Hamilton,  6  M.  &  W.  639,t  Stockdale  v.  Dunlop,  6  M.  &  W. 
224,t  Johnson  v.  Macdonald,  9  M.  &  W.  600, f— or  "that  may  be 
loaded," — Hayward  v.  Scougall,  2  Campb.  56, — has  been  held  to  be 
subject  to  the  double  contingency  of  the  arrival  of  the  vessel  named, 
und  of  the  goods  being  on  board.  In  Idle  v,  Thornton,  3  Campb.  274, 
the  contract  was  contingent  on  the  arrival  of  the  tallow.  But  here  the 
only  contingency  is,  the  arrival  of  the  vessel  named.  The  case  of 
Fischel  v.  Scott,  15  C.  B.  69  (E.  C.  L.  R.  vol.  80),  as  explained  in  Gor- 
rissen  v.  Perrin,  2  C.  B.  N.  S.  681  (E.  C.  L.  R.  vol.  89),  is  also  an  autho- 
rity to  show  that  the  non-arrival  of  the  tallow  on  board  the  Countess  of 
Elgin  did  not  excuse  the  defendants  for  the  non-performance  of  their 

(a)  Quaere  whether  his  Lordibip  did  not  mean  "and  Bignifioation  of  assent  to  the  appropria- 
tion and  separation  ?*' 
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contract.  In  Gorrissen  v.  Perrin,  A.  contracted  to  sell  to  *B. 
1170  bales  of  gambier,  ^^  now  on  passage  from  Singapore,  and 
expected  to  arrive  in  London  per  Ravenscraig  and  Ladj  Agnes  Duff;" 
and  this  was  held  to  be  a  warranty  that  the  goods  were  then  on  passage, 
Cockburn,  G.  J.,  in  giving  the  judgment  of  the  court,  there  says : 
"Without  desiring  at  all  to  interfere  with  the  rule  laid  down  in  the  cases 
referred  to,  we  may,  in  passing,  observe  that  we  think  it  has  been  car- 
ried far  enough,  and  that  its  effect  may  have  been  to  introduce  uncer- 
tainty into  contracts  which  were  not  intended  by  the  parties  to  bh 
contingent  on  accidental  circumstances,  such  as,  the  transfer  of  a  cargo 
from  one  ship  to  another.  We  are,  however,  of  opinion  that  the  present 
case  is  plainly  distinguishable  from  those  referred  to,  by  the  statement 
that  the  goods  were  on  board  at  the  time  the  contract  was  entered  into. 
We  are  of  opinion  that  this  statement  amounts  to  a  warranty;  and 
although,  if  circumstances  had  subsequently  occurred  whereby  the  arri- 
val of  the  goods  had  been  prevented,  the  defendants  might  have  been 
protected  by  the  words  *  expected  to  arrive,'  we  think  they  cannot  resort 
to  them  to  get  rid  of  the  positive  assurance  that  the  goods  were  then  on 
their  passage ;  on  the  faith  of  which,  possibly,  the  purchaser  may  have 
entered  into  the  contract  to  buy."  So,  here,  the  defendants  might,  if 
they  chose,  have  inserted  in  the  contract  words  which  would  have  made 
the  delivery  of  the  tallow  contingent  on  the  double  event.  But  not 
haviog  done  so,  their  contract  became  absolute  on  the  arrival  of  the 
vessel.  And  this  construction  is  in  no  degree  affected  by  the  stipulation 
for  payment  within  a  limited  time  after  the  landing  of  the  goods. 

Coleridge,  contr^.(a) — 1.  This  is  a  contract  for  the  sale  of  a  specific  quan- 
tity of  tallow,  and  consequently  *immediately  on  the  signing  of  r^q^ 
the  document,  the  property  in  the  subject-matter  of  the  sale  passed  ^ 
to  the  purchaser :  and,  if  the  goods  had  been  burnt  or  lost  on  the  voyage, 
the  defendants  would  clearly  have  been  emancipated  from  the  perform- 
ance of  their  contract,  the  performance  having  by  no  default  on  their 
part  become  impossible.  2.  Assuming  that  not  to  be  so,  the  contract  is 
conditional  on  the  safe  arrival  of  the  Countess  of  Elgin  with  the  50 
cases  of  tallow  on  board«  This  would  be  the  natural  and  fair  interpre- 
tation of  the  contract,  if  the  matter  were  res  integra.  The  price  is  to 
be  paid  ''in  cash  fourteen  days  after  finishing  the  landing  thereof :" 
and  the  tallow  is  to  be  delivered  ''  on  safe  arrival  of  a  certain  ship  or 
vessel  called  the  Countess  of  Elgin."  In  Boyd  v,  Siffkin,  2  Campb. 
825,  the  contract  was  as  follows, — "  Sold  for  Mr.  H.  Siffkin  to  Mr. 
M.  Boyd,  about  thirty-two  tons,  more  or  less,  of  Riga  Rhine  hemp,  on 
arrival  per  Fanny  and  Almira,  at  82L  10«.  per  ton,  &c.,  from  the  land- 
ing scale,"  &c. :  and  it  was  held  that  this  meant  on  arrival  of  the  goods 
which  the  vessel  was  expected  to  bring ;  and  that,  the  vessel  arriving 
empty,  without  any  default  on  the  part  of  the  vendor,  he  was  not  liable 

(«)  Vit  poiats  Btrked  for  argument  on  the  part  of  the  defendantSf  were, — 
"That,  upon  the  trae  oonstruotion  of  the  eontraot  mentioned  in  the  deolaraticn,  the  property 
ia  the  fifty  eaeea  of  tallow  ascertained  and  on  hoard  The  Countess  of  Elgin,  passed  to  the  plain- 
tib  by  the  said  contract,  and  that  the  said  cases  of  tallow  were  the  property  and  in  Uie  poseei 
lioo  and  at  the  risk  of  the  plaintiifs  from  the  time  of  the  making  thereof: 

"And  that  the  said  eontraot  was  not  an  absolute  contract  on  the  defendants'  part,  to  deliver 
to  the  plaintiifs  the  aaid  eases  of  tallow  on  the  arrival  of  The  Countess  of  Blgin,  but  a  contract 
on  their  part  to  deliver  to  the  plaintiifs  the  said  eases  of  tallow  on  the  safe  arrival  of  The 
Couuu  of  Elgin  with  the  said  oases  of  taUow  on  board." 
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to  the  purchaser  for  the  non-delivery.    Hawes  v.  Humble,  2  Gampb.  327, 
«Qi-|   ^'j  is  rather  more  in  point.     There,  the  ^contract  was  in  these 
J   terms, — "  I  have  this  day  sold  for  and  by  your  order,  on  arrival^ 
100  tons,  more  or  less,  of  Teneriffe  barilla,  m  your  Bon  Fira,  from 
Teneriffe,  to  Messrs.  Hawes  &  Co.,  at  41«.  per  cwt.,"  &c.     The  Bon 
Fim,  from  accidental  circumstances,  and  without  any  default  on  the  part 
of  the  sellers,  arr:ved  without  any  barilla.    Baron  Wood  was  of  opinioii 
that  the  contract  was  conditional;  and  the  Court  of  Queen's  Bench 
unanimously  agreed  with  him.     [Crowder,  J. — Have  you  found  any 
case  where  '^  on  arrival  of  a  certain  ship"  has  been  construed  to  mean 
^^  on  her  arrival  with  the  goods  on  board  ?*']     That  was  assumed  in  Idle 
V.  Thornton,  3  Campb.  874.     In  Alewyn  v.  Pryor,  R.  &  M.  406  (E.  C. 
L.  R.  vol.  21),  the  contract  was  as  follows, — **  London,  80  March,  1825. 
Sold  this  day,  by  order  of  Messrs.  Pryor  &  Co.  all  the  Galipoli  oil  on 
board  the  Thomas,  Captain  Nichols,  above  ninety  tuns,  say  thirty  to 
forty  tuns  (more  or  less),  direct  from  Galipoli,  on  arrival  in  Great  iBri- 
tain,  at  54{.  per  tun  of  236  gallons,  duty  paid ;  usual  allowance  for  dirt, 
grease,  and  water :  to  be  delivered  by  sellers  on  a  wharf  in  Great  Bri- 
tain, to  be  appointed  by  the  buyers,  with  all  convenient  speed,  but  not 
to  exceed  the  30th  of  June  next,  and  taken  at  the  King's  landing  scale, 
and  to  be  paid  for  in  fourteen  days  from  landing,  in  ready  money,  allow- 
ing seven  months'  discount."     The  ship  did  not  arrive  until  the  4th  or 
5th  of  July,  and  the  buyers  declined  to  accept  the  oil,  and  brought  an 
action  for  the  alleged  breach  of  contract.     For  the  defendants  it  was 
objected  ^'  that  the  arrival  was  a  condition  precedent  to  the  sale,  and 
that  the  sellers  meant,  not  to  warrant  the  arrival  of  the  oil  by  the  30th 
of  June,  but  that,  if  the  oil  did  not  arrive  sooner,  the  buyers  would  not 
be  bound  to  accept  it :"  and  Abbott,  C.  J.,  assenting  to  this  view,  non- 
suited the  plaintiff.    In  Lovatt  v.  Hamilton,  5  M.  &  W.  639,t  the  defend- 

*Q21  *°'®'  '^y  ^^^'^^  broker,  entered  into  a  contract  *for  the  sale  to  the 
J  plaintiffs  of  "  50  tons  of  palm-oil,  to  arrive  per  The  Mansfield,  at 
822.  per  ton,  &c. :  in  case  of  non-arrival,  or  the  vessels  not  having  so 
much  in  after  delivery  of  former  contracts,  this  contract  to  be  void." 
At  the  time  this  contract  was  entered  into,  the  defendants  had  several 
vessels  on  the  coast  of  Africa  for  the  purpose  of  obtaining  palm-oil,  and, 
amongst  others,  the  Mansfield  and  the  Watt.  After  the  date  of  the  con- 
tract, the  Mansfield  was  loaded  with  315  tons  of  palm-oil,  and  sailed 
homewards.  On  her  arrival  at  Cameroons,  the  defendants'  agent  ordered 
the  Captain  of  the  Mansfield  to  trans-ship  part  of  her  cargo  to  the  Watt, 
which  was  the  larger  vessel.  This  trans-shipment  was  accordingly  made 
bonfi  fide  and  witnout  fraud,  for  the  purpose  of  enabling  the  Watt  to 
proceed  home  with  a  full  cargo.  The  Watt  proceeded  on  her  voyage, 
and  arrived  in  Liverpool  on  the  8th  of  April,  1838,  and  the  Mansfield 
on  the  20th  of  May  following.  The  Mansfield,  on  her  arrival,  had  on 
board  235  tons  of  palm-oil,  but  the  contracts  made  previously  to  the 
above  contract  amounted  to  228  tons,  leaving  only  seven  tons  applicable 
to  this  contract,  which  were  delivered  by  the  defendants  to  the  plaintiffs. 
In  an  action  for  the  non-delivery  of  the  oil,  it  was  held  that  the  arrival 
of  the  oil  in  the  Mansfield  was  a  condition  precedent,  and  that  the 
plaintiffs  were  not  entitled  to  the  oil  brought  by  the  Watt.  There  is  no 
substantial  difference  between  that  case  and  this :  the  two  contracts  are 
almost  identical.     Stockdale  v,  Dunlop,  6  M.  &  W.  224,t  only  shows 
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tbat  a  contract  for  the  sale  of  goods  "  to  arrive"  by  a  particular  vessel, 

ia  a  contract  to  sell  the  goods  when  they  arrive.    Johnson  v.  Macdonald, 

9  M.  &  W.  600,t  however,  is  expressly  in  point :  there,  the  defendant 

by  a  bought  and  sold  note  agreed  to  sell  to  the  plaintiffs  "100  tons  of 

nitrate  of  soda,  at  18«.  per  cwt.,  to  arrive  ex  Daniel  Grant ;  to  be  taken 

from  the  '*'quay  at  landing  weights,  &c. :  and  below  the  signature   p^Qo 

of  the  brokers  there  was  the  following  memorandum, — "  Should   ^ 

the  vessel  be  lost,  this  contract  to  be  void  :'*  and  it  was  held  that  the 

contract  did  not  amount  to  a  warranty  on  the  part  of  the  seller  that  tho 

nitrate  of  soda  should  arrive  if  the  vessel  arrived,  but  to  a  contract  for 

the  sale  of  goods  at  a  future  period,  subject  to  the  double  condition,  of 

the  arrival  of  the  vessel,  with  the  specified  cargo  on  board,    [Crowder, 

J. — By  the  terms  of  the  contract  there,  the  condition  was  that  the  soda 

should  arrive.]     So  here,  the  tallow  is  to  be  delivered  on  the  safe  arrival 

of  the  ship, — having  the  tallow  on  board,  of  course ;  and  the  price  is  to 

be  paid  *' fourteen  days  after  finishing  the  landing  thereof."     Unless 

both  ship  and  goods  arrive,  the  contract  cannot  be  performed.     Parke, 

B.,  in  giving  judgment,  there  says :  "  I  admit  that,  in  the  cases  which 

have  been  referred  to,  with  the  exception  of  Lovatt  v.  Hamilton,  5  M.  &  W, 

644,f  and  Stockdale.v.  Dunlop,  6  M.  &  W.  224,t  the  words  used  in  the 

contract  entered  into  were  not  simply  the  words  *  to  arrive,*  but  were, 

that  the  contract  was  to  be  completed  ^  on  arrival'  of  the  vessel.     It 

appears  to  me,  however,  that  the  meaning  of  both  these  expressions  is 

precisely  the  same*     This  is  a  contract  not  passing  any  property  in  any 

existing  chattel  on  board  the  vessel  at  the  time  it  was  entered  into,  but 

merely  an  agreement  for  the  sale  and  delivery  of  a  portion  of  her  cargo 

at  a  future  period,  viz.,  when  the  vessel  should  arrive:  in  short,  that  the 

goods  are  to  be  delivered  at  the  quay  out  of  the  vessel,  if  she  should 

arrive ;  in  order  to  fulfil  which  condition  a  double  event  must  take  place, 

via.,  the  arrival  of  the  vessel  with  the  nitrate  of  soda  on  board.     Such 

was  the  meaning  put  by  the  court  on  a  similar  contract  in  Lovatt  v. 

Hamilton ;  and  I  must  own  that  I,  for  my  own  part,  never  had  the  least 

doubt  *as  to  the  meaning  of  these  words.    The  word  *  to'  does  not   p^q^ 

mean  that  the  goods  *  shall'  arrive,  but  merely  that  they  shall  be   *■ 

sold  on  their  arrival.     I  think,  therefore,  that,  according  to  its  true 

meaning,  the  language  of  this  contrpct  renders  the  performance  of  it 

conditional  on  a  double  event, — the  arrival  in  safety  of  the  vessel  and  her 

cargo.'*     [Crowder,  J. — The  question  is  whether  the  defendants  do  not 

by  the  terms  of  this  contract  guaranty  that  the  Countess  of  Elgin  shall 

have  the  50  cases  of  tallow  on  board,  and  that  the  plaintiffs  shall  have 

tbem  if  the  vessel  arrives.]     The  stipulation  as  to  payment  fourteen 

days  after  landing^  it  is  submitted,  negatives  that  being  the  true  con- 

Btniction  of  the  contract. 

WilliamSf  in  reply. — No  property  in  any  specific  tallow  passed  by 
this  contract.  [Willes,  J. — The  court  are  all  of  opinion  that  this  is 
not  a  sale  of  a  specific  chattel.]  In  order  to  satisfy  the  contract,  it  was 
not  necessary  that  the  50  cases  of  tallow  should  arrive  by  this  particular 
Bbip.  It  is  not  a  contract  for  tallow  "  to  arrive  ex  The  Countess  of 
Elgin."  In  Alewyn  v.  Prior,  R.  &  M.  406  (E.  C.  L.  R.  vol.  21),  the 
Bale  was  subject  to  the  condition  that  the  goods  should  arrive  by  a  given 
day:  that  case,  therefore,  has  no  application.  [WiLLKS,  J. — It  'is  to  be 
regretted  that  the  note  is  not  set  out  in  terms  in  the  pleading  9.]    In 
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Johnson  v.  Macdonald,  9  M.  &  W.  600,f  the  only  question  was,  whether 
the  words  '*  to  arrive  ex  Daniel  Grant"  amounted  to  a  warranty,  or 
merely  to  a  condition  of  sale,  not  whether  they  amounted  to  a  condition 
of  delivery.  Alderson,  B.,  says, — "  When  goods  are  to  be  sold  on  a 
condition  to  take  effect  at  some  future  time,  I  agree  in  thinking  that  it 
is  more  rational  to  construe  the  words  '  to  arrive'  in  the  light  of  a  con- 
dition, than  as  amounting  to  a  warranty/*  It  may  be  conceded  that  the 
♦Qf)!  Ai'i'ival  of  Hhe  ship  here  was  a  condition  precedent  to  the  obliga- 
•J  tion  on  the  defendants'  part  to  deliver  the  tallow ;  but  the  arrival 
of  the  vessel  is  the  only  event  provided  for :  and  the  absolute  character 
of  the  contract  is  in  no  degree  altered  or  affected  by  the  subsequent 
stipulation  that  the  defendant  shall  pay  for  the  tallow  in  a  given  time 
after  the  defendants  have  performed  their  contract  by  completing  the 
delivery  of  it. 

Williams,  J. — As  to  the  first  point,  the  court  entertain  no  doubt  at 
all.  It  is  clear  that  the  contract  would  have  been  satisfied  by  the 
delivery  of  any  50  cases  of  tallow  answering  the  description  given. 
Clearly,  therefore,  no  property  in  any  particular  tallow  passed  by  the 
bargain.  The  second  point,  however^  presents  some  nicety ;  and,  as  it 
is  likely  to  be  one  of  general  application,  we  will  take  a  little  time  to 
deliberate  upon  it.  Cur.  adv.  vult. 

Williams,  J.,  now  delivered  the  judgment  of  the  court: — 

The  principles  of  law  applicable  to  this  case  are  undisputed.  Where 
there  is  an  agreement  to  deliver  goods  to  a  vendee  on  a  certain  condi- 
tion, and  the  condition  (without  any  default  on  the  part  of  the  vendor) 
never  comes  to  pass,  it  is  plain  that  he  will  not  be  liable  for  a  non- 
delivery. But,  where  the  agreement  is  absolute,  or  conditioned  on  an 
event  which  happens,  the  vendor  will  be  liable  for  a  breach,  although  he 
could  not  help  the  non-performance;  for,  it  is  his  own  heedlessness,  if  he 
runs  the  risk  of  undertaking  to  perform  an  impossibility,  when  he  might 
have  provided  against  it  by  his  contract. 

The  question,  therefore,  is,  whether  the  agreement  to  deliver  the 
*Qf)l  ^^^^0^9  stated  in  the  declaration  in  this  *case,  is  conditional  on  the 
-■  arrival  of  the  ship  merely,  or  on  her  arrival  with  the  goods  on 
board.  The  contract  alleged,  is,  to  sell  the  tallow  at  a  certain  price,  to 
be  paid  for  fourteen  days  after  finishing  the  landing, — to  be  delivered 
on  safe  arrival  of  The  Countess  o(  Elgin.  The  plaintiffs  contend  that 
this  is  an  absolute  contract  to  sell  and  deliver  the  tallow,  provided  the 
ship  arrives.  The  defendants  insist,  that,  as  the  price  is  not  to  be  paid 
till  a  certain  time  after  the  landing,  there  is  also  an  implied  condition 
that  the  tallow  shall  arrive  in  the  ship.  Now,  if  there  were  no  such 
stipulation  as  to  the  time  of  payment,  the  contract  would  surely  be,  to 
deliver  the  tallow  out  of  the  ship  if  she  arrived,  whether  it  should  be 
possible  or  impossible  to  perform  the  contract.  How,  then,  can  it  make 
any  difference,  that  the  plaintiffs  undertake,  in  case  the  contract  is 
performed  by  the  defendants'  delivering  the  tallow  out  of  the  ship,  to 
pay  for  it  within  a  certain  time  after  it  is  landed.  We  think  that  this 
stipulation  introduces  no  additional  condition,  and  that,  as  the  ship  has 
arrived,  there  was  nothing  to  absolve  the  defendants  from  performing 
their  contract,  and,  consequently,  that  they  are  liable  for  a  breach  of  it. 

Judgment  for  the  plaintiffs. 
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Tbo  decUratiot  itoted,  that,  by  a  memorandam  of  agreement  made  between  the  plaintiff  of  the 
one  part  and  ;he  defendant  uf  the  other  part,  i(  wa»  toitnentedf  that,  in  consideration,  Ac,  the 
defendant  agt  led  to  become  and  be  for  five  years  assistant  to  the  plaintiff  in  his  art  and  pro* 
fession  of  photograpbio  colourer  or  painter,  and  would  during  the  term  give  np  his  whole  time 
and  attention  to  superintending  the  same,  in  retouching  and  perfecting  all  such  portraits,  Ac, 
as  fboold  be  oolunred  or  painted  by  the  plaintiff  in  the  prosecution  of  his  said  art  or  profeMion, 
and  as  the  plaintiff  should  from  time  to  time  require, — that  the  defendant  would  not  at  any 
time  daring  the  term  take  employment  from  any  other  person,  or  be  otherwise  engaged  ia 
colouring,  Ac,  any  photographic  portrait,  Ac, — that  the  defendant  would  during  the  term  do 
and  perform  all  such  acts,  Ac,  in  or  relating  to  the  said  art  or  profession  as  the  plaintiff  should 
direct,  and  would  not  reveal  any  secret  relating  thereto, — and  that  the  defendant  would  bo 
Jast  and  faithful  in  his  dealings,  Ac :  that  it  loas  thereby  further  xoitnewtdf  that,  for  and  in 
coosideration  of  the  agreement  on  the  defendant's  part,  the  plaintiff  thereby  agreed  to  pay  the 
dtfeudant  weekly  a  certain  specified  remuneration  for  every  portrait,  Ac,  which  he  should 
retouch  to  the  plaintiff's  satisfaction,  and  to  guaranty  that  the  defendant  should  be  continually 
supplied  with  photographic  portraits  to  be  retouched,  Ac :  and  that,  laetltf,  it  was  thereby 
•mlwa/Zy  agreed  and  deeUired  by  and  between  the  plaintiff  and  the  defendant,  that  they  ehould 
re»pert%eely  forfeit  the  enm  of  bOOL,  to  be  paid  to  the  other  of  them  aa  liquidated  damagea,  in  the 
COM  of  auy  breach  being  made  by  either  of  them  in  the  true  performance  of  the  iernie  and  ci  ti* 
ditioM  of  the  $aid  agreement.  After  averring  performance  by  the  plaintiff  of  all  things  neces- 
sary to  entitle  him  to  have  the  agreement  performed  by  the  defendant,  the  declaration  alleged 
for  breaches, — that  the  defendant  did  not  continue  the  assistant  of  the  plaintiff  for  the  stipu- 
lated period,  nor  give  the  whole  of  his  time  in  retouching  portraits,  Ac,  as  required, — that, 
daring  that  period,  he  took  employment  from  other  persons, — that  he  refused  to  perform  eer- 
tain  acta  in  and  relnting  to  the  said  art  or  profession  as  the  plaintiff  required,  and  divulged 
secrets,  Ac, — and  that  the  defendant  did  not  nor  would  during  the  term  be  just  and  faithful 
in  his  dealings,  Ac ;  and  it  concluded  as  follows :  ''  by  reason  of  which  said  several  premises 
the  defendant  forfeited  and  beciuno  liable  under  and  by  virtue  of  the  agreement  to  pay  to  tbo 
plaintiff  the  said  sum  of  500/.,  <i«  liquidated  damages,  but  the  defendant  has  not  paid  the  sam^ 
or  any  part  thereuf,  and  the  plaintiff  claims  500/." 

The  defendant  pleaded,  "  to  the  plaintiff's  claim  of  500/.  as  and  for  liquidated  damages,"  that 
the  said  memorandum  of 'agreement  was  and  is  in  the  words  and  figures  following  (setting  it 
cot);  averment,  that  the  500/.  in  the  agreement  mentioned  was  a  penalty,  and  not  liquidated 
inmagtiM^  and  that  the  defendant  was  not  liable  to  pay  to  the  plaintiff  the  said  sum  of  500/.  as 
and  for  liqaidiited  damages,  in  manner  and  form  as  in  the  declaration  alleged : — 

Held,  on  demurrer  (dubitante  Willes,  J.),  that  the  condndiug  averment  in  the  declarntion  that 
the  defendant  became  liable  to  pay  the  500/.  a«  liquidated  damage*,  but  had  not  paid  the  same, 
was  a  mere  erroneous  allegati«»n  of  nu  inference  of  law,  and  immaterial,  it  being  rafflciently 
apparent  on  the  declarntion  that  the  500/.  was  a  penalty,  and  not  liquidated  damagee,  and  that 
the  plea  was  bad,  us  being  a  mere  pica  to  damages. 

The  declaration  stated,  that,  by  a  memorandum  of  agreement  in 
writing  made  and  dated  the  6th  of  September,  1853,  between  the  plain- 
tiff of  the  one  part,  and  the  defendant  of  the  other  part,  after  reciting 
as  therein  is  recited,  It  was  witnessed^  that,  in  consideration  of  the 
plaintiff  having,  at  the  request  of  the  defendant,  paid  the  expenses  of 
the  defendant's  journey  to  London,  and  for  other  the  considerations  in 
the  said  agreement  and  thereinafter  expressed,  the  defendant  agreed 
with  the  plaintiff  forthwith  to  become  and  be,  *and  continue  rj^qo 
thenceforth  during  the  term  of  five  years,  to  be  computed  from  ^ 
the  day  of  the  date  of  the  said  agreement,  if  the  plaintiff  and  the 
defendant  should  both  of  them  so  long  live,  assistant  of  and  to  the 
plaintiff  in  his  the  plaintiff's  art  and  profession  of  photographic  colourer 
or  painter,  and  should  and  would  during  the  said  term  give  up  his  whole 
time  and  attention  to  superintending  the  same,  in  retouching  and  per- 
fecting all  such  portraits,  pictures,  and  other  articles  and  things  aa 
should  be  coloured  or  painted  by  the  plaintiff  in  the  prosecution  of  his 
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said  art  or  profession,  and  as  the  plaintiff  should  from  time  to  time 
require  the  same  to  be  done ;  and  that  the  defendant  should  not  nor 
"would  at  any  time  during  the  said  term  take  employment  from  any 
other  person  or  persons  whatsoever,  or  be  otherwise  engaged  in  colour- 
ing or  painting,  or  in  retouching,  any  photographic  portrait  or  other 
picture ;  and  also  that  he  the  defendant  should  and  would,  during  the 
said  term,  do  and  perform  all  such  acts,  matters,  and  things,  in  and 
about  or  relating  to  the  said  art  or  profession,  as  the  plaintiff  should 
from  time  to  time  direct,  order,  and  appoint,  and  should  not  nor  would 
at  any  time  thereafter,  without  the  consent  in  writing  of  the  plaintiff, 
divulge  or  make  known  any  trust,  secret,  or  dealing  of  or  relating  to 
the  said  art  or  profession ;  and  that  he  the  defendant  should  and  would 
during  the  said  term  be  just  and  faithful  to  the  plaintiff  in  all  his  dealings 
and  transactions  connected  with  the  said  art  or  profession  :  And  it 
was  thereby  further  witnessed,  that,  for  and  in  consideration  of  the 
agreement  therein  above  and  thereinbefore  contained  on  the  part  of 
the  defendant  to  be  by  him  observed  and  kept,  the  plaintiff  did  thereby 
agree  with  the  defendant  to  pay  the  defendant  weekly  and  every  week 
a  remuneration,  for  every  portrait,  picture,  or  other  article  or  thing 
♦QQi  which  he  should  *well  and  perfectly  retouch  to  the  satisfaction  of 
->  the  plaintiff,  at  and  after  certain  rates  specified  in  that  behalf  in 
the  said  agreement,  or  to  be  from  time  to  time  settled  and  determined 
between  them,  and  to  guaranty  that  the  defendant  should  be  continually 
supplied  with  photographic  portraits  or  pictures  by  the  plaintiff,  to  be 
retouched  and  perfected  under  the  plaintiff's  direction  by  the  defendant 
in  pursuance  of  the  said  agreement :  And  lastly  it  was  thereby  mutually 
agreed  and  declared  by  arid  between  the  plaintiff  and  the  defendant^  that 
they  should  respectively  forfeit  the  sum  of  500Z.,  to  be  paid  to  the  other 
of  them  as  liquidated  damages^  in  the  case  of  any  breach  being  made  by 
either  of  them  in  the  true  performance  of  the  terms  and  conditions  of  the 
said  agreement:  That,  after  the  making  of  the  said  agreement,  and 
before  any  breach  thereof  by  either  of  the  parties  thereto,  and  during 
the  said  term  of  five  years,  on  the  29th  of  June,  1855,  by  a  certain 
other  memorandum  of  agreement  made  and  dated  on  that  day,  between 
the  plaintiff  of  the  one  part,  and  the  defendant  of  the  other  part, — after 
reciting  that  the  defendant  had  since  the  date  of  the  first  above-men- 
tioned agreement  continued  with  and  acted  for  the  plaintiff  as  an 
assistant  in  his  said  profession,  in  accordance  with  the  terms  of  the  said 
agreement ;  and  that  the  defendant  had,  at  the  request  of  the  plaintiff, 
and  for  the  considerations  thereinafter  expressed,  agreed  with  the  plain- 
tiff to  continue  as  such  assistant  for  the  further  term  of  three  years  after 
the  expiration  of  the  said  term  of  five  years,  if  both  of  them  should  so 
long  live, — It  was  witnessed  that,  in  consideration  of  the  defendant 
binding  himself  to  continue  the  assistant  of  the  plaintiff  for  the  further 
term  of  three  years  from  and  after  the  expiration  of  the  said  term  of 
five  years,  the  plaintiff  agreed  with  the  defendant  that  the  plaintiff 
*1001  ^^^^^^  ^^^  would,  on  and  after  '"the  6th  of  September,  1856, 
-I  during  the  remainder  of  the  said  term  of  five  years,  pay  to  the 
defendant  as  a  remuneration  for  his  services  as  such  assistant,  for  every 
portrait,  picture,  or  other  article  which  he  should  well  and  perfectly 
retouch  to  the  satisfaction  of  the  plaintiff,  at  and  after  certain  rates  or 
scales  in  the  secondly  mentioned  agreement  in  that  behalf  particularly 
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specified  and  set  forth,  the  sotme  being  larger  and  increased  rates  and 
scales  of  remuneration  than  &n4  over  the  rates  and  scales  in  the  first 
agreement  mentioned ;  and  it  yius  bj  the  second  memorandum  of  agree- 
ment mutually  agreed,  that,  durhig  the  remainder  of  the  said  term  of 
fire  years,  the  plaintiff  should  be  ^ifiy  liable  and  bound  to  pay  to  the 
defendant  from  week  to  week  after  ^Ke.Vete  or  scale  mentioned  in  the 
first  memorandum  of  agreement,  and  thaii'fhe  difference  payable  to  the 
defendant  on  and  according  to  the  said  hiv^^  and  increased  rates  or 
scales  should  be  payable  and  paid  by  the  plattiuff  to  the  defendant  on 
the  6th  of  September,  1858  :  And  the  plaintiffs  agreed  with  the  defend- 
ant, that,  for  every  portrait,  picture,  or  article  wBfch  ie  should  during 
the  extended  period  of  three  years  well  and  perfectiy^jblour  or  retouch 
to  the  satisfaction  of  the  plaintiff,  he  the  plaintiff  wodSl^ekly  pay  to 
the  defendant  after  the  increased  and  larger  rate  or  scal6lq«the  second 
memorandum  of  agreement  specified,  and  that  the  defent&nt  should 
during  such  extended  period  of  three  years  be  continually  supplied  with 
photographic  portraits  or  pictures  to  be  retouched  and  perfecledf  under 
the  direction  of  the  plaintiff:  And  the  defendant,  for  the  considerations 
ia  this  behalf  aforesaid,  agreed  with  the  plaintiff  that  he  the  defendant 
would,  during  the  remainder  of  the  said  term  of  five  years,  faithfully 
and  truly  perform  his  part  of  the  said  agreement,  and  that  he  would 
daring  the  said  extended  period  of  three  ^years  be  and  continue  r^^-i  ai 
the  assistant  of  the  plaintiff  in  his  said  art  or  profession,  and  upon  ^ 
the  same  terms  and  conditions  as  were  mentioned  and  contained  in  the 
said  first  memorandum  of  agreement,  save  so  far  as  the  same  were  varied 
by  the  said  second  memorandum  of  agreement:  And  lastly,  it  was  by 
the  said  second  memorandum  of  agreement  mutually  agreed  and  declared 
hy  and  between  tlie  plaintiff  and  the  defendant^  that  they  should  be 
rehpeetively  subject  to  the  forfeiture  of  the  »um  of  5001,^  to  be  paid  to  the 
other  of  them  as  liquidated  damageSy  in  the  event  of  any  breach  being 
made  by  either  of  them  in  the  true  performance  of  the  terms  and  condi-* 
tions  of  the  said  second  memorandum  of  agreement :  Averment,  that, 
eince  the  making  of  the  said  several  agreements  hitherto,  the  plaintiff 
had  done  everything  on  his  part  in  the  said  agreements  and  each  of 
them  contained  to  be  by  him  done,  and  had  always  been  ready  and 
willing  to  do  everything  in  the  said  agreements  and  each  of  them  con- 
tained which  he  ought  on  his  part  to  do,  and  everything  had  happened 
necessary  to  entitle  him  to  have  tlm  said  last-mentioned  agreement  per- 
formed by  the  defendant  on  his  part ;  but  that  the  defendant,  since  the 
making  of  the  said  last- mentioned  agreement,  bad  broken  and  neglected 
and  refused  to  perform  the  same,  in  this,  that,  during  the  said  term  of 
five  years  in  the  said  first  memorandum  of  agreement  mentioned,  he  did 
not  nor  would  continue  the  assistant  of  the  plaintiff  in  his  said  art  or 
profession,  nor  did  nor  would  give  up  his  whole  time  or  attention  to 
superintending  the  same,  in  retouching  the  said  portraits,  pictures,  and 
other  articles  and  things  as  agreed,  and  as  the  plaintiff  required ;  and 
in  this,  that  the  defendant  did,  during  the  said  term  of  five  years,  take 
employment  from  persons  other  than  the  plaintiff,  and  was  and  became 
engaged  in  colouring,  painting,  and  retouching  photographic  '"por-  r^ci  qo 
traits  and  pictures  otherwise,  that  is  to  say,  on  his  own  behalf,  '- 
and  for  other  persons  than  the  plaintiff,  than  was  agreed  between  tho 
defendant  and  the  plaintiff;  and  in  this,  that,  during  the  said  term  of 
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five  years,  the  defendant  did  not  nor  voiild  do  or  perform  certain  acts, 
matters,  and  things  in,  about,  and  r^kt^ng  to  the  said  art  and  profes- 
sion, as  the  plaintiff  did  from  time,  to  tipie  during  the  said  term  direct, 
order,  and  appoint  the  defendant  Co' 'do  and  perform,  and  did,  daring 
the  said  term,  without  the  comfaH'"in  writing  of  the*  plaintiff,  divulge 
and  make  known  certain  tru8ts^*.secret8,  and  dealings  of  and  relating  to 
the  said  art  and  profe88iop{'lipd  in  this,  that  he  the  defendant  did  not 
nor  would,  during  the  sai^^'tet'fai  of  five  years,  be  just  and  faithful  to  tlie 
plaintiff  in  his  dealings *ap'd  transactions  connected  with  the  said  art  or 
profession :  By  rcftipon  df  which  said  several  premises  the  defendant  fc^ 
feited  and  because  Imble,  under  and  by  virtue  of  the  agreements  afore- 
said, to  pay  to-^tbe*p1aintiff  the  said  sum  of  500Z.  as  liquidated  damages, 
but  the  defel(^\it'had  not  paid  the  same,  or  any  part  thereof:  And  the 
plaintiff  daipQed  500{. 

Thiiyl*ipl^a* — ^to  the  plaintiff's  claim  of  600Z.  as  and  for  liquidated 
dam{|i'se*^»-^-that  the  said  memorandum  of  agreement  in  the  declaration 
firstly 'mentioned  was  and  is  in  the  words  and  figures  following,  that  is 
to  say,  "  Memorandum  of  an  agreement  made  the  6th  day  of  September, 
1853,  Between  Albert  Reindel,  of  Nuremberg,  photographic  artist,  of 
the  one  part,  and  Anton  Schell,  of  Frankfort-on-the-Maine,  artist,  of  the 
other  part :  Whereas  the  said  Albert  Reindel  practises  the  art  or  pro- 
fession of  colouring  photographic  portraits  and  other  photographic  pic- 
tures, and,  in  the  pursuit  of  that  art  or  profession,  accepts  public  aod 
other  engagements  to  colour  all  such  portraits  and  other  photographic 
*10^1  pictures  as  shall  be  required,  at  such  public  ^establishments,  or 
-'  by  the  private  persons  with  whom  he  shall  enter  into  engage- 
ments :  And  whereas,  he  the  said  Albert  Heindel,  having  occasion  tor 
an  assistant  in  his  art  or  profession  of  a  photographic  painter,  to  retouch 
and  perfect  under  his  immediate  guidance  and  direction  the  various 
portraits  and  other  pictures  which  in  the  course  of  his  public  and  other 
engagements  he  shall  be  required  to  colour  as  aforesaid,  hath  applied  to 
the  said  Anton  Schell  to  become  bis  assistant  to  retouch  and  perfect  all 
such  portraits,  pictures,  and  other  drawings  which  the  said  Albert 
Reindel  shall  undertake  to,  and  shall,  colour  as  aforesaid ;  which  he  the 
said  Anton  Schell  hath  agreed  to  do,  for  the  period,  and  upon  the  terms, 
hereinafter  mentioned.  Now,  this  memorandum  of  agreement  witn^sseth, 
that,  in  consideration  of  the  said  Albert  Reindel  having  paid  the  costs 
and  expenses  of  the  journey  of  the  said  Anton  Schell  to  London,  and 
for  the  considerations  hereinafter  contained  and  on  the  part  of  the  said 
Anton  Schell  to  be  observed  and  performed,  he  the  said  Anton  Schell, 
for  himself,  his  executors  and  administrators,  doth  undertake,  promise, 
and  agree  to  and  with  the  said  Albert  Reindel,  that  he  the  said  Anton 
Schell  shall  and  will  henceforth,  during  the  term  of  five  years,  to  be 
computed  from  the  day  of  the  date  of  these  presents,  if  both  of  them  the 
Baid  Albert  Reindel  and  Anton  Schell  shall  so  long  live,  become,  be,  and 
continue  assistant  of  the  said  Albert  Reindel  in  his  art  or  profession  of 
a  photographic  colourer  or  painter,  and  shall  and  will  during  the  said 
term  give  up  his  whole  time  and  attention  to  superintend  the  same,  in 
retouching  and  perfecting  all  such  portraits,  pictures,  and  other  articles 
and  things  as  shall  be  coloured  or  painted  by  the  said  Albert  Reindel 
in  the  prosecution  of  his  art  or  profession  of  a  photographic  ooloarer  or 
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painter,  and  as  the  said  Albert  Beindel  ^shall  from  time  to  time  r«i  A4 
require  the  same  to  be  done ;  and  that  he  the  said  Anton  Schell  ^ 
shall  not  nor  will  at  any  time  daring  the  said  term  take  employment 
from  any  other  person  or  persons  whomsoever,  or  be  otherwise  engaged 
in  colouring  or  painting  or  in  retouching  any  photographic  portrait  or 
other  pictnre ;  and  also  that  he  the  said  Anton  Scnell  shall  and  will 
daring  the  said  term  do  and  perform  all  such  acts,  matters,  and  things 
in,  about,  or  relating  to  the  said  art  or  profession  of  photography,  and 
the  painting,  colouring,  and  retouching  photographic  portraits  and  other 
pictures,  articles,  and  things,  as  he  the  said  Albert  Keindel  shall  froiti 
time  to  time  direct,  order,  and  appoint ;  and  shall  not  nor  will  at  any 
time  hereafter,  without  the  consent  in  writing  of  him  the  said  Albert 
Beindel,  divulge  or  make  known  any  trust,  secret,  or  dealing  of  or 
relating  to  the  said  art  or  profession  of  a  photographic  artist,  painter,  or 
colourer,  of  the  said  Albert  Reindel ;  and  also  that  he  the  said  Anton 
Schell  shall  and  will  during  the  said  term  be  just  and  faithful  to  the  said 
Albert  Reindel  in  all  his  dealings  and  transactions  connected  with  fais 
said  art  or  profession  of  a  photographic  artist,  painter,  or  colourer  aa 
aforesaid :  And  this  memorandum  of  agreement  further  witnesseth,  that, 
for  and  in  consideration  of  the  undertaking,  promise,  and  agreement 
hereinbefore  contained  on  the  part  of  the  said  Anton  Schell  to  be 
observed,  kept,  and  performed,  he  the  said  Albert  Beindel  doth  hereby 
undertake,  promise,  and  agree  that  he  the  said  Albert  Reindel  shall  and 
will,  weekly  and  every  week,  well  and  truly  pay  to  the  said  Anton 
Schell  a  remuneration  for  every  portrait,  picture,  or  other  article  or 
thing  which  he  shall  well  and  perfectly  retouch  to  the  satisfaction  of  th^ 
said  Albert  Beindel,  at  and  after  the  rate  following,  that  is  to  say,—- 


8b*. 

Coloorad. 

noted. 

81X  <1 
*     X  * 

«  X  1 
7    X  « 

£.    t.     d, 

0     6     0 

ore 

0     9     6 
0   12     0 

£.    f.    d. 

0     6     0 
0     6     0 
0    r    0 
0     9     0 

and,  for  all  other  portraits  or  pictures  of  oth^r  dimensions,  at  and  after 
the  same  rate,  the  actual  amount  to  be  paid  to  be  estimated,  settled,  and 
determined  from  time  to  time  by  the  said  Albert  Reindel ;  and,  further, 
that  he  the  said  Albert  Reindel  shall,  and  he  doth  hereby  undertake, 
promise,  and  agree,  to  guaranty  that  the  said  Anton  Schell  shall  con- 
tinually be  supplied  with  photographic  portraits  or  pictures  by  him  the 
said  Albert  Reindel  under  his  direction  to  be  retouched  and  perfected  by 
the  said  Anton  Schell  in  accordance  with  and  in  performance  of  the 
terms  of  this  agreement :  And  lastly,  it  is  hereby  mutually  agreed  and 
declared  by  and  between  the  parties  hereto,  th<U  they  shaU  be  respectively 
9ubject  to  the  forfeiture  of  the  sum  of  600?,,  to  be  paid  to  the  other  of 
thenij  his  executors  or  administrators^  as  liquidated  damages^  in  the  case 
or  event  of  any  breach  being  made  by  either  of  them  in  the  true  perform^ 
flnce  of  the  terms  and  conditions  of  the  agreement  hereby  made  and 
entered  into.  In  witness,"  &e. 
Attd  the  defendf  nt  farther  says  that  the  said  memorandom  of  agrt«» 
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ment  in  tho  declaration  secondly  mentioned  w&s  and  is  in  the  words  and 
figures  following,  that  is  to  say, — *'  Memorandum  of  agreement,  made 
the  29th  day  of  June,  1855,  l^etween  the  within-named  Albert  Reindel, 
of  the  one  part,  and  the  within-named  Anton  Schell,  of  the  other  part : 
Whereas  the  said  Anton  Schell  has,  since  the  date  of  the  within  agree- 
^1061  ™®°^'  continued  with  and  acted  for  the  said  Albert  *ReindeI  as  an 
-I  assistant  in  his  profession  of  photographic  artist  in  accordance  with 
the  terms  of  the  within  agreement :  And  whereas  the  said  Anton  Schell 
has  at  the  request  of  the  said  Albert  Reindel,  and  for  the  considerations 
hereinafter  expressed,  agreed  with  the  said  Albert  Reindel  to  continue 
as  such  assistant  for  the  further  term  of  three  years  after  the  expiration 
of  the  within  terra  of  five  years,  if  both  of  them  the  said  Albert  Keindel 
and  Anton  Schell  shall  so  long  live :  Now,  this  memorandum  of  agree- 
ment witnesseth,  that,  in  consideration  of  the  said  Anton  Schell  so  bind- 
ing himself  to  continue  as  the  assistant  of  the  said  Albert  Reindel  aa 
within  mentioned  for  the  term  of  three  years  from  and  after  the  expira- 
tion of  the  said  period  of  five  years  as  within  mentioned,  he  the  said 
Albert  Reindel  doth  hereby  agree  with  the  said  Anton  Schell  that  he  the 
said  Albert  Reindel  shall  and  will,  on  and  after  the  6th  day  of  Sep- 
tember, 1856,  during  the  remainder  of  the  said  period  of  five  years,  par 
to  the  said  Anton  Schell,  as  a  remuneration  for  his  services  as  such 
assistant,  for  every  portrait,  picture,  or  other  article  which  he  shall  well 
and  perfectly  retouch  to  the  satisfaction  of  the  said  Albert  Reindel,  at 
and  after  the  rates  following,  that  is  to  say,  for  every  portrait  or  picture 
which  he  shall  well  and  perfectly  colour  or  retouch  as  aforesaid  between 
the  6th  of  September,  1855,  and  the  6th  of  September,  1856,  after  the 
rate  or  scale  following,  viz., — 


She. 

Highly  coloured. 

Slightly  coloured. 

noted. 

8iX  « 
4     X  8 

«  X  r 

1   X  » 

£,    9.    d, 

0   r   0 

0     9     6 
0  12     0 
0  15     0 

£.    «.    d, 
0     6     0 
0     7     0 
0     9     6 
0  12     0 

£.    «.    <i. 
0     6     0 
0     6     0 
0     7     0 
0     9     0 

*1071  *"  ^^^  every  portrait  or  picture  which  the  said  Anton  Schell  shall 
-'  so  perfectly  colour  or  retouch  as  aforesaid  between  the  6th  day  of 
September,  1856,  and  the  6th  day  of  September,  1857,  after  the  rate 
or  scale  following,  viz., — 


81m. 

Highly  eoloared. 

Slightly  coloured. 

noted. 

«iX  « 
*     X  » 
»JX  T 
T    X  » 

£.    f.    d. 

0     9     6 
0  12     0 
0  16     0 
0  18     0 

£.    f.    d. 
0     6     0 
0     7     0 
0     9     6 
0  12     0 

£.    f.    d. 
0     5     0 
0     6     0 
0     7     0 
0     9     0 

''For  every  portrait  or  picture  which  the  said  Anton  Schell  shall  lo 
perfectly  colour  or  retouch  as  aforesaid  during  the  last  year  of  the 
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vithin-mentioned  period  of  five  jears,  after  the  rate  or  scale  following, 


Sm. 

Bigbly  eoloured. 

SUgbtty  edoimd. 

Tlstfld. 

3i  X  4i 
4X5 
H  X  7 
7    X  » 

£.    •.     d. 
0   10     0 
0   14     0 
0   16     0 
10     0 

£.    «.     d, 

0     7     0 
0     9     6 
0   12     0 
0   15     0 

£.    «.    c/. 
0     b     0 
0     6     3 
0     7     0 
0     9     0 

"And  for  all  other  portraits  or  pictures  of  other  dimensions,  at  and 
after  the  rates  set  out  in  the  above  scales,  the  actual  amount  to  be 
estimated  and  determined  by  the  said  Albert  Reindel;  such  increased 
rates  to  be  in  substitution  of  the  rates  or  scales  set  out  in  the  within 
agreement :  And  it  is  hereby  mutually  agreed,  that,  during  the  remainder 
of  the  said  term  of  five  years,  the  said  Albert  Reindel  shall  be  only 
liable  and  bound  to  pay  the  said  Anton  Schell  from  week  to  week,  as 
within  mentioned,  after  the  rate  or  scale  mentioned  in  the  '^'within  r^ti  no 
agreement,  the  difference  payable  to  the  said  Albert  Schell  oii  the  ^ 
amended  scale  being  ascertained  in  every  such  weekly  settlement,  and 
the  amount  of  such  difference  entered  in  two  memorandum  books,  one 
to  be  kept  by  each  party,  and  to  be  signed  by  each  of  them ;  and  the 
total  amount  of  such  difference  to  be  payable  and  to  be  paid  by  the  said 
Albert  Reindel  to  the  said  Anton  Schell  on  the  6th  of  September,  1858 : 
And  the  said  Albert  Reindel  doth  hereby  a^ree  with  the  said  Anton 
Schell,  that,  for  every  portrait,  picture,  or  other  article  which  he  shall 
during  the  extended  period  of  three  years  well  and  perfectly  colour  or 
retouch  to  the  satisfaction  of  him  the  said  Albert  Reindel,  he  the  said 
Albert  Reindel  will  weekly  pay  to  the  said  Anton  Schell  after  the  scale 
or  rate  lastly  hereinbefore  set  out,  and  will  guaranty  that  the  said  Anton 
Schell  shall  during  such  extended  period  of  three  years  be  continually 
supplied  with  photographic  portraits  or  pictures  to  be  retouched  and 
perfected  under  the  direction  of  the  said  Albert  Reindel:  And  the  said 
Anton  Schell,  for  the  considerations  aforesaid,  hereby  promises  and 
agrees  with  the  said  Albert  Reindel,  that  he  the  said  Anton  Schell  will, 
daring  the  remainder  of  the  said  term  of  five  years,  faithfully  and  truly 
perform  his  part  of  the  within  agreement,  and  that  he  will  during  the 
said  extended  period  of  three  years  be  and  continue  the  assistant  of  the 
said  Albert  Reindel  in  his  art  or  profession  of  a  photographic  colourer 
or  painter,  and  upon  the  same  terms  and  conditions  as  are  mentioned 
and  contained  in  the  within  agreement,  save  so  far  as  the  same  are 
hereby  varied :  And,  lastly,  it  is  hereby  mutually  agreed  and  declared 
hy  and  between  the  said  parties,  that  they  shall  be  respectively  subject  to 
the  forfeiture  of  the  sum  of  500/.,  to  be  paid  to  the  other  of  them^  his 
exeeiUors  or  administrators^  as  liquidated  damages^  in  case  or  in  the 
event  of  any  breach  being  made  *by  either  of  them  in  the  true  r^cino 
performance  of  the  terms  and  conditions  of  this  agreement.  In  ^ 
witness,  &c."  Averment,  that  the  respective  sums  of  500/.  in  the  said 
first  and  second  agreements  respectively  mentioned  were  and  are  penalties, 
and  not  liquidated  damages ;  and  that  he  the  defendant  was  not,  nor  is. 
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liable  to  paj  to  the  plaintifT  the  said  sum  of  500/.  as  and  for  liquidated 
damages,  in  manner  and  form  as  in  the  declaration  alleged. 

Fourth  plea, — to  the  plaintiff's  claim  of  500Z.  as  and  for  liquidated 
damages, — that  the  plaintiff,  at  the  commencement  of  this  suit,  was  and 
still  is  indebted  to  the  defendant  in  an  amount  equal  to  the  plaintiff's 
said  claim,  for  money  payable  by  the  plaintiff  to  the  defendant  under 
and  by  virtue  of  the  said  agreements  in  the  declaration  respectively 
mentioned,  as  and  for  liquidated  damages  for  and  by  reason  of  divers 
breaches  of  the  said  agreements  respectively  committed  by  the  plain- 
tiff,— and  for  the  non-performance  by  the  plaintiff  of  divers  terms  and 
conditions  in  the  said  agreements  respectively  contained  on  his  part  to 
be  performed, — ^and  for  not  continually  supplying  the  defendant  with 
photographic  portraits  or  pictures  to  be  retouched  and  perfected  under 
the  plaintiff's  direction  by  the  defendant  in  pursuance  of  the  said  agree- 
ments, and  for  neglecting  and  omitting  so  to  do,  contrary  to  the  tenor 
and  effect,  true  intent,  and  meaning  of  the  said  agreements  respec- 
tively,— and  for  money  found  to  be  due  from  the  plaintiff  to  the 
defendant  on  accounts  stated  between  them ;  which  amount  the  defend- 
ant was  willing  to  set  off  against  the  plaintiff's  said  claim. 

The  plaintiff  demurred  to  the  third  plea, — the  grounds  of  demurrer 
stated  in  the  margin  being  '*  that  the  third  plea  is  bad  in  substance,  upon 
the  following  grounds,  amongst  others,  that  is  to  say,  that  it  is  a  plea  to 
*1101  ^^™^S^^  merely ;  that  it  admits  all  the  breaches,  and  '^that  the 
-'  plaintiff  had  a  cause  of  action  in  respect  of  each  and  every  of 
them  sufficient  to  entitle  him  to  nominal  damages  at  all  events ;  and 
that  it  is  a  plea  to  a  mere  conclusion  of  law  deduced  from  the  agreement 
Set  out  in  the  declaration,  which  may  be  struck  out  as  surplusage,  and 
the  declaration  would  if  the  same  were  struck  out  still  show  a  good  and 
sufficient  cause  of  action  in  respect  of  which  the  jury  might  award  any 
amount  of  damages  within  the  limit  of  the  sum  claimed." 

He  also  demurred  to  the  fourth  plea,  except  as  to  so  much  thereof  as 
related  to  the  account  stated, — the  grounds  of  demurrer  stated  in  the 
margin,  being  '*  that  it  appears  on  the  pleadings  that  the  sum  of  500/. 
mentioned  in  the  agreement  was  not  a  subject  of  set-off." 

The  defendant  joined  in  demurrer. 

PMpsonj  in  support  of  the  demurrer.(a) — The  500Z.  mentioned  in  the 
two  agreements,  are  clearly  not  liquidated  damages,  but  a  penalty ;  and 
the  defendant  was  not  justified  by  the  plaintiff's  introduction  of  an 
i^-ilY]  ^allegation  so  idle  into  his  declaration,  in  pleading  to  the  damages 
-■  in  the  way  he  has  done.  In  Kemble  v.  Farren,  6  Bingh.  141 
(E.  C.  L.  R.  voL  19),  8  M.  &  P.  425,  it  was  expressly  held  that  liquidated 

(a)  Tbe  points  marked  for  argument  on  the  part  of  the  plaintiff,  were  as  foUowa  : — 
"  That  tbe  third  plea  ia  a  plea  to  damages  merely ;  that  it  admits  all  the  breaches  alleged  in 
the  declaration,  but  shows  no  excuse  for  them ;  that,  upon  the  said  plea  and  declaration,  it  snffi- 
cientlj  appears  that  the  plaintiff  is  entitled  to  recover  tome  damages  against  the  defendant  ii 
respect  of  eyery  breach,  and  to  have  the  same  assessed  by  a  jury  ;  that  the  plea  is  pleaded  to  a 
mere  conclusion  of  law  adduced  from  the  terms  of  the  agreement  set  out  in  the  declaration, 
which  conclusion  of  law,  if  erroneous,  may  be  struck  out  as  surplusage,  without  prejudicing  the 
plaintiff's  right,  as  shown  in  the  declaration,  to  recover  any  amount  of  damages,  within  the 
stipulated  sum,  for  the  breaches  of  agreement  alleged  In  the  declaration,  and  admitted  by  the 
|klea;  and  that,  for  the  reasooa  aforesaid,  the  plea  is  bad  in  substance." 

And,  as  to  the  fourth  plea,  "  that  it  sufficiently  appears  in  the  pleadings,  that  the  sum  of  5002. 
Uttempted  to  be  set  off,  is  not  a  subject  of  set-off,  and  that  so  much  of  the  plea  consequently  i* 
bad  in  substance." 
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damages  cannot  be  reserved  on  an  agreement  containing  various  stipula* 
tions,  of  different  degrees  of  importance,  unless  the  instrument  specifies 
the  particular  stipulation  or  stipulations  to  which  the  liquidated  damages 
are  to  be  confined.  And  that  is  confirmed  by  Galsworthy  v.  Strutt,  1 
Eich.  659,f  where  Parke,  B.,  says :  "  The  rule  is  correctly  laid  down 
in  Eemble  v.  Farren :  and  I  said  in  the  cases  of  Horner  v,  FlintoS*,  9 
SI.  i  W.  678,t  and  Beckham  v.  Drake,  8  M.  &  W.  846,t  that  we  were 
bound  by  that  decision.  In  the  more  recent  case  of  Green  v.  Price,  13 
M.  k  W.  695,t  I  said,  '  The  principle  is,  that,  although  the  parties  may 
have  used  the  term  liquidated  damages^  yet,  if  the  court  can  see,  upoii 
the  whole  of  the  instrument  taken  together,  that  there  was  no  intention 
that  the  entire  sum  should  be  paid  absolutely  on  non-performance  of  any 
of  the  stipulations  of  the  deed,  they  will  reject  the  words,  and  consider 
it  as  being  in  the  nature  of  a  penalty  only !'  And  my  Brother  Alder- 
Bon  there  said, — '  But,  where  the  damage  is  altogether  uncertain,  and 
jet  a  definite  sum  of  money  is  expressly  made  payable  in  respect  of  it, 
by  way  of  liquidated  damages,  those  words  must  be  read  in  their  ordi- 
nary sense,  and  cannot  be  construed  to  import  a  penalty !'  The  law  is 
correctly  laid  down  in  that  case."  The  defendant  had  no  right  to  plead 
to  an  immaterial  averment :  if  he  chooses  to  pick  it  out  and  plead  idle 
pleas,  he  must  abide  the  consequences.  [Willes,  J.,  referred  to  Lush 
v.  Russell,  4  Exch.  637,t  5  Exch.  203.t  The  plaintiff  has  been  guilty 
of  the  first  fault,  by  yicluding  in  his  declaration  a  breach  which  gives 
him  no  cause  of  action.]  It  is  not  a  breach :  it  is  a  mere  erroneous  per 
quod, — or  an  erroneous  inference  of  law.  If  the  defendant  found  him!* 
self  embarrassed  by  this  claim,  he  '''might  have  gone  before  a  r^tiio 
judge  at  Chambers  to  get  it  struck  out.  As  to  the  distinction  ^ 
between  a  penalty  and  liquidated  damages,  see  the  authorities  collected 
in  the  notes  to  Gainsford  v.  Griffith,  1  Wms.  Saund.  586,  58(?. 

John  Gray  (with  whom  was  W,  It.  Cole)y  contr^.(a) — *  Upon  r^-t  i  g 
Oiii  declaration^  the  5002.  must  be  treated  as  liquidated  damages.  ^ 

(a)  The  points  marked  for  argnment  on  the  part  of  tbe  defendaDt,  were  as  foUows : — 

"  Aa  to  the  third  pUa, — That  the  plea  shows  a  good  and  saflBoient  answer  to  that  part  of  the 
elaim  to  which  it  is  pleaded : 

**  That  the  declaration  is  so  framed,  that,  if  the  plaintiff  be  not  entiUod  to  recover  *  500Z.  aa  and 
£or  liquidated  damages/  he  is  not  entitled  to  recover  anything : 

**  That  the  plaintiff  might  have  declared  for  general  damages,  but  he  ha«  elected  to  sne  for  the 
ilrfeiture  as  and  for  liquidated  damages ;  and  tbe  only  breach  alleged  aa  a  cause  of  action,  is, 
the  non-payment  of  such  forfeiture, — Lowe  v.  Peers,  4  Burr.  2228;  Hurst  r.  Hurst,  4  Exch.  57 1, 
S79:f  That  the  plaintiff  must  recover,  if  at  all,  secundum  allegata  et  probata :  that  nnder  thia 
declaration,  be  would  be  entitled  to  recover  the  whole  600/.  or  nothing, — Farrant  o.  Olmius,  S 
B.  A  Ad.  692  (E.  C.  L.  R.  vol.  23);  Fletcher  o.  Djche,  2  T.  R.  37 ;  per  Buller,  J.,  in  Astlej  e. 
WelJon,  2  Bos.  A  P.  353. 

''That,  if  the  plaintiff  might  claim  liquidated  damages  and  also  general  damages  in  tbe  same 
coant  (which  he  has  not  done),  it  would  be  impossible  for  the  defendant  to  plead  to  it,  because 
tlmost  any  plea  would  be  bad  either  as  to  tbe  one  claim  or  the  other;  and  that  if  the  plaintiff 
bad  newly  assigned  to  the  third  plea,  that  be  seeks  to  recover  general  damages,  and  not  Uqui* 
dsted  damages,  that  would  have  been  a  departure.* 

''That  the  plaintiff  is  not  entitled  to  recover  the  500/.  as  and  for  liquidated  damages,  because 
tbe  500/.  mentioned  in  the  contract  is  in  the  nature  of  a  penalty,  and  not  liquidated  damages,-— > 
Kemble  v.  Farren,  6  Bingh.  141  (E.  C.  L.  R.  vol.  19),  8  M.  A  P.  425;  Beckham  v.  Drake,  8  M. 
4  W.  835  ;f  Qalswortby  «.  Stnitt,  1  Ezeh.  600  tf  that  it  never  could  have  been  the  inteqtion  of 
the  parties  that  the  plaintiff  should  actually  pay  the  defendant  500/.  as  and  for  liquidated 
damages,  if  be  neglected  to  pay  him  any  one  of  the  small  sums  mentioned  in  the  table  of  prices 

*  Which,  since  tho  Common  Law  Procedure  Act,  1852,  is  no  ground  of  demurrer. 
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The  plaintiff  takes  upon  himself  to  state  the  effect  of  the  agreement; 
and  he  has  chosen  to  claim  the  5002.  as  liquidated  damages.  Suppose 
there  is  an  agreement  with  such  a  stipulation  as  this,  so  expressed  as  to 
make  it  clear  that  the  penal  sum  is  to  be  paid  in  the  event  of  any  one 
breach  of  the  agreement, — how  is  the  plaintiff  to  declare  on  it  ?  He 
may  set  it  out  in  terms,  so  that  the  court  may  see  what  it  is.  But  he 
may  also  set  out  the  effect  of  it.  [Williams,  J. — He  cannot  state  the 
legal  effect  of  it ;  but  he  may  state  what  the  language  amounts  to,  at 
his  peril.  Is  not  the  effect  of  your  argument  this,  that  the  third  plea 
amounts  to  a  special  plea  of  non  assumpsit  ?]  No  doubt.  In  Hurst  v. 
Hurst,  4  Exch.  671,t  the  declaration  stated  that  the  defendants  cove- 
nanted that  they  "  would  not  lop  or  top  any  tree  without  the  consent  in 
writing  of  the  plaintiff,  under  a  penalty  of  20/.  for  each  tree  which 
should  be  so  lopped  or  topped,  over  and  above  the  actual  value  of  the 
tree;"  and  alleged  for  breach  that  the  defendants  ** lopped  divers,  to 
wit,  twenty  trees  without  the  consent  in  writing  of  the  plaintiff,  which 
trees  so  lopped  were  of  great  value,  to  wit,  of  the  value  of  80/.,  and 
thereupon  and  thereby  the  defendants  then  became  liable  to  pay,  and 
ought  to  have  paid  to  the  plaintiff,  certain  large  sums  of  money,  to  wit, 

♦1141  *^®  ®"™  ^^  ^^'•'  being  the  value  of  the  *8aid  trees,  and  also  the 
-•  further  sum  of  20/.  for  each  of  the  trees  so  lopped  by  the  defend- 
ants, being  the  amount  of  penalties  then  incurred  and  forfeited  by  the 
defendants  to  the  plaintiff  for  lopping  the  said  trees :"  and  it  was  held, 
that,  assuming  the  20/.  penalty  to  be  liquidated  damage,  the  plaintiff 
could  no  trecover  it  on  this  breach,  inasmuch  as  it  did  not  allege  that 
the  penalty  was  not  paid.  That  shows  that  the  allegation  that  the 
defendant  *Mias  not  paid  the  said  500/.  or  any  part  thereof,"  is  not  a 
mere  conclusion  of  law,  but  a  material  averment.  [Williams,  J. — Put 
it  as  you  will,  the  plea  is  nothing  more  than  an  informal  non  assumpsit. 
Mr.  Phipson  admits  that  the  500/.  is  a  penalty,  and  that  it  is  a  misde- 
scription of  the  agreement  to  say  it  is  liquidated  damages.]  The 
distinction  between  a  penalty  and  liquidated  damages  is  well  illustrated 
by  the  judgment  in  Lowe  v.  Peers,  4  Burr.  2225,  2228.  [Williams,  J.— 
The  declaration  introduces  the  agreement  with  the  words,  ^'  it  was  wit- 
nessed."] It  is  not  necessary  to  consider  the  effect  of  that :  it  is  not 
so  as  to  the  part  of  the  instrument  in  question ;  that  commences  with 
the  words  "and  it  was  further  mutually  agreed,"  &c.  [Byles,  J. — 
Does  that  mean  anything  more  than  that  the  agreement  says  so?] 
Lord  Mansfield,  in  Lowe  v.  Peers,  says :  "  There  is  a  difference  between 
covenants  in  general,  and  covenants  secured  by  a  penalty  or  forfeiture. 
In  the  latter  case  the  obligee  has  his  election.  He  may  either  bring  an 
action  of  debt  for  the  penalty,  and  recover  the  penalty  (after  which 
recovery  of  the  penalty  he  cannot  resort  to  the  covenant,  because  the 
penalty  is  to  be  a  satisfaction  for  the  whole) ;  or,  if  he  does  not  choose  to 
go  for  the  penalty,  he  may  proceed  upon  the  covenant,  and  recover  more 
or  less  than  the  penalty,  toties  quoties.  And  upon  this  distinction  they 
proceed  in  courts  of  equity.   They  will  relieve  against  a  penalty,  upon  a 

eontained  Id  the  contract :  and  that,  if  this  were  not  clearly  apparent  on  the  face  of  the  declara- 
tion (which  soppreMos  the  table  of  prices,  Ac),  it  is  rendered  perfectly  erident  by  the  third 
plea,  which  sets  oat  the  contract  verbatim  : 
"  That  the  plaintiff  is  not   ntitled  to  recover." 
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^compensation;  but,  where  the  covenant  is,  ^to  pay  a  particular  r^-iie 
liquidated  sum,'  a  court  of  equity  cannot  make  a  new  covenant  ^ 
for  a  man:  nor  is  there  any  room  for  compensation  or  relief.  As  in 
leases  containing  a  covenant  against  ploughing  up  meadow ;  if  the  cove- 
nant be  '  not  to  plough/  and  there  be  a  penalty^  a  court  of  equity  will 
nlieve  against  the  penalty^  or  will  even  go  further  than  that  (to  preserve 
the  substance  of  the  agreement) :  but,  if  it  is  worded, — '  to  pay  6/.  an 
acre  for  every  acre  ploughed  up,* — there  is  no  alternative,  no  room  for 
any  relief  against  it ;  no  compensation :  it  is  the  substance  of  the  agree- 
ment. Here,  the  specified  sum  of  lOOOZ.  is  found  in  damages :  it  is  the 
particular  liquidated  sum  fixed  and  agreed  upon  between  the  parties, 
and  is  therefore  the  proper  quantum  of  the  damages."  So,  here,  upon 
this  declaration,  the  only  damages  a  jury  can  give  is  500Z.  The  plaintiff 
having  chosen  to  put  this  allegation  into  his  declaration,  and  to  allow  it 
to  come  before  the  court  on  demurrer,  is  not  at  liberty  now  to  turn 
round  and  say  that  the  defendant  has  put  in  issue  an  immaterial  allega- 
tion. [Crowder,  J. — You  might  have  had  it  put  right  by  going  to  a 
judge  at  Chambers.]  Possibly :  but  our  omission  to  adopt  that  course, 
does  not  absolve  the  court  from  the  necessity  of  giving  a  legal  judgment 
on  the  demurrer.  Lush  v.  Russell,  4  Exch.  637,t  applies  to  the  fourth 
plea.  There,  the  declaration  stated  an  agreement  whereby  the  defendant 
agreed  to  employ  the  plaintiff  as  a  journeyman  baker  for  four  years,  and 
to  pay  him  certain  weekly  wages,  and  also  certain  additional  sums  in 
the  three  last  years  of  the  term ;  and  alleged  for  breaches, — that  the 
defendant,  before  the  expiration  of  the  term,  wrongfully  discharged  the 
plaintiff  from  his  employ, — that  the  defendant  did  not  pay  the  plaintiff 
the  weekly  wages  ♦for  the  remainder  of  the  term, — and  that  the  r^-jig 
defendant  did  not  pay  the  plaintiff  the  additional  sums  which  he  ^ 
would  have  been  entitled  to  if  he  had  continued  in  the  employ  of  the 
defendant.  The  defendant  demurred  generally  to  the  last  two  breaches, 
and  the  plaintiff  joined  in  demurrer :  and  the  court  held  that  the  proper 
course  was,  to  have  applied  to  a  judge  to  strike  out  those  breaches,  and 
that,  upon  this  record,  they  could  not  be  treated  as  surplusage.  Parke, 
B.,  giving  the  judgment  of  the  court,  says :  ^^  We  think  that,  on  this 
record,  we  are  bound  to  treat  these  averments  as  breaches ;  and,  it  being 
agreed  on  both  sides  that  they  are  bad  as  breaches,  our  judgment  must 
be  for  the  defendant.  The  proper  course  was,  to  have  applied  to  a  judge 
at  Chambers  to  strike  them  out  of  the  declaration  as  surplusage ;  and,  in 
the  event  of  the  party  being  dissatisfied  with  the  opinion  of  the  judge, 
application  should  have  been  made  to  the  court.  By  demurring  gene- 
rally, and  joining  in  demurrer,  it  must  be  taken  that  both  parties  con- 
sidered them  as  distinct  breaches;  and,  being  bad  as  breaches,  the 
plaintiff  cannot  have  judgment  for  contingent  damages."  If  the  500L 
is  to  be  treated  as  liquidated  damages,  the  fourth  plea  is  clearly  good 
M  a  set-off. 

Phipson  was  heard  in  reply. 

Williams,  J. — It  is  much  to  be  regretted  that  the  improvements 
introduced  by  the  Common  Law  Procedure  Acts  have  not  added  more 
to  the  lucidity  of  proceedings.  We  are  called  upon  here  to  decide  a 
mere  point  of  pleading.  It  appears  to  me  that  both  pleas  are  bad,  as 
being  in  substance  pleaded  to  damages,  only  I  cannot  admit  the  correct- 
ness of  the  view  presented  by  Mr.  O-ratfy  that  the  stipulation  in  question 
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*1171  ™^^^  ^P^^  ^^^^  declaration  be  taken  to  be  liquidated  ^damages, 
-'  and  that  the  declaration  is  answered  bj  the  plea  bringing  before 
the  court  other  parts  of  the  agreement  showing  that  the  plaintiff  is 
mistaken  in  supposing  that  the  5Q0L  is  payable  as  liquidated  damages 
for  any  breach  thereof.  That  being  so,  there  is  a  question  behind  upon 
which  the  court  are  not  quite  unanimous,  viz.,  whether  or  not  the  pleas 
are  good  as  amounting  to  special  pleas  of  non  assumpsit.  It  has  been 
strongly  urged  by  Mr.  Gray  that  this  case  should  be  governed  by  Lash 
V.  Russell,  4  Exch.  637,t  5  Exch.  203.t  There,  the  declaration  con- 
tained two  bad  breaches  and  one  good  one :  the  defendant  demurred  to 
the  former ;  and,  the  plaintiff  having  joined  in  demurrer,  the  court  held 
that  the  defendant  was  entitled  to  judgment.  I  can  see  no  distinction 
between  that  case  and  the  case  of  a  declaration  containing  one  good 
count  and  two  bad  ones :  if  the  defendant  demurs  to  the  two  Dad  counts, 
and  the  plaintiff  joins  in  demurrer,  the  former  is  entitled  to  judgment, 
no  cause  of  action  being  disclosed.  I  do  not  understand  the  third  plea 
as  being  a  plea  to  one  of  several  claims :  but  it  appears  to  me  that  the 
plea  is  bad,  as  putting  in  issue  matter  which  is  no  answer  to  the  action 
or  to  any  part  of  the  action,  but  only  goes  to  the  measure  of  damages. 
The  fourth  plea  is  bad  on  the  same  ground.  Upon  the  whole,  I  am  of 
opinion  that  the  plaintiff  is  entitled  to  judgment. 

Crowder,  J. — I  am  of  the  same  opinion.  As  to  the  argument, 
founded  upon  the  declaration,  that  there  is  apparently  on  the  face  of  it 
an  allegation  that  the  500Z.  were  to  be  paid  as  liquidated  damages,  it 
seems  to  me,  that,  looking  fairly  at  the  declaration,  no  such  result  fol- 
lows. The  pleader  sets  out  the  agreement,  beginning  ''  it  was  witnessed," 
&c.  It  is  true  that  in  the  latter  part  the  allegation  is  ^'  And  lastly  it 
was  thereby  mutually  agreed  and  declared,"  &c.  But  I  think  that 
*\'[R1  *°>ust  be  taken  substantially  to  refer  to  that  which  is  stated  in 
-'  the  agreement.  The  same  language  is  used  with  respect  to  the 
second  breach ;  the  intention  being,  to  set  out  the  agreement,  and  not 
to  make  that  an  averment  of  an  absolute  stipulation  that  500^  shouH 
be  paid  for  every  breach  of  the  agreement.  Strong  language  is  necessaiy 
to  bring  about  such  a  result.  That  being  so,  the  averment  at  the  end 
of  the  declaration, — ^that  '^  by  reason  of  the  said  several  premises,  the 
defendant  forfeited  and  became  liable,  under  and  by  virtue  of  the  agree- 
ments  aforesaid,  to  pay  to  the  plaintiff  the  said  sum  of  500Z.  as  liquidated 
damages,"  is  an  immaterial  averment,  and  the  plaintiff  might  recover 
Any  portion  of  the  5001,  which  the  jury  might  think  proper  to  give.  I 
agree  with  my  Brother  Williams  in  thinking  that  Lush  v.  Russell  has 
no  bearing  upon  this  case.  I  cannot  look  at  this  allegation  as  a  separate 
breach,  but  merely  as  a  statement  of  damages. 

WiLLES,  J. — I  own  I  should  have  been  better  satisfied  if  the  rest  of 
the  court  had  arrived  at  the  conclusion  that  the  judgment  should  be  in 
favour  of  the  defendant.  The  plaintiff  undoubtedly  describes  the  sum 
due  to  him  as  liquidated  damages :  he  states  that  the  events  have  hap- 
pened on  which,  if  the  500L  were  liquidated  damages,  it  would  be 
payable,  and  that  it  has  not  been  paid.  That  that  is  in  form  an  aver- 
ment that  the  money  is  due  and  payable  as  liquidated  damages,  no 
lawyer  who  had  not  read  the  case  of  Kemble  v.  Farren,  6  Bingh.  141 
(E.  C.  L.  R.  vol.  19),  3  M.  &  P.  425,  could  for  a  moment  doubt.  But, 
speaking  in  legal  language,  there  is  a  colourable  breach  of  the  agreement 


COMMON  BENCH  REPORTS.    (4  J.  SCOTT.    N.  S.)        118 

in  terms.  If  that  be  so,  and  if  Lush  v.  Russell  be  good  law,  the  defend- 
&Dt  selecting  a  bad  breach,  and  demurring,  and  the  plaintiff  joining  in 
demurrer,  the  defendant  would  be  entitled  to  judgment,  because  there 
woold  be  nothing  upon  which  the  court  *could  give  judgment  for  r^ici-f  9 
the  plaintiff.  I  have  always  understood,  that,  where,  if  a  plead-  ^ 
ing  were  demurred  to,  there  would  be  judgment  for  the  demurring  party ; 
and  such  party,  instead  of  demurring,  relies  on  the  matter  of  fact,  and 
it  is  found  against  him ;  or  if  there  be  a  demurrer  to  a  plea  setting  up 
the  answer  in  fact,  and  a  subsequent  demurrer  thereto,  the  other  party 
may  obtain  judgment  in  respect  of  the  insuflBciency  of  the  former  plead- 
ing. I  do  not,  therefore,  see  any  substantial  distinction  between  Lush 
i>.  Russell  and  the  present  case.  For  these  reasons,  I  must  confess  I  do 
not  so  clearly  see  my  way  to  the  conclusion  at  which  the  rest  of  the 
court  have  arrived,  though  I  have  not  much  reliance  upon  the  correct- 
ness of  my  own  opinion  on  the  matter. 

Byles,  J. — I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment. 
It  appears  to  me  that  the  500/.  mentioned  in  the  declaration  is  a  penalty 
only,  and  that  its  non-payment  constitutes  no  breach  of  any  legal  duty. 
The  allegation  at  the  end  of  the  declaration  is  merely  a  legal  conse- 
quence wrongly  inferred.  The  pleas,  therefore,  are  bad,  as  being 
pleaded  to  that  which  is  an  utterly  immaterial  allegation. 

Judgment  for  the  plaintiff. 

As  to  where  a  stipulation  for  liqui-  such  :  see  American  note  to  Peachy  v. 
dated  damages  will  be  treated  as  a  Somersett;  2  Lead.  Cases  in  Equity  772. 
penalty,  and  what  wiU  be  considered 


*STANSFELD  and  Others,  Assignees  of  the  Estate  and  r^^on 
Effects  of  THOMAS  WHITE,  the  younger,  a  Bankrupt,  v.  ■-  ^" 
THE  MAYOR,  ALDERMEN,  AND  BURGESSES  OF  THE 
BOROUGH  OF  PORTSMOUTH.    Feb.  9. 

Bj  a  leMe,  the  lessee  eovenanted  to  erect  &  steam- engine,  machinery,  and  hvildings  proper  for 
carrying  on  the  bnsiness  of  a  shipwright,  on  the  land  demised,  and  to  leave  the  same  for  the 
lessor?  at  the  expiration  or  other  sooner  determination  of  the  term, — **  it  being  by  the  said 
indentnre  declared  that  all  steam  and  other  engines,  machinery,  Ac,  set  np  upon  the  premisef 
at  any  time  daring  the  term  for  the  purpose  of  carrying  on  the    trade  of  a  shipwright 
together  with  all  fixtures,  should  not  be  removed  therefrom,  but  should,  npon  the  expiration 
or  other  sooner  determination  of  the  said  term,  belong  to  the  landlords  and  not  to  the  tenant, 
vithoQt  any  payment  being  made  to  him  for  the  same."    The  lease  then  went  on  to  provide 
''that  the  last-mentioned  stipulation  should  not  be  construed  to  apply  to  any  machinery  or 
other  articles  which  might  be  erected  or  set  up  on  the  demised  premises  by  the  lessee  during 
the  term,  for  any  other  purpose  than  that  of  carrying  on  the  business  of  a  shipwright;  but  that 
it  should  be  lawful  for  the  lessee  at  any  time  during  the  term,  or  at  the  expiration  thereof,  to 
remove  and  take  away  all  such  last-mentioned  machinery,  Ae.,  from  the  said  demised  pre- 
mises."   The  lease  then  contained  a  further  proviso,  that,  in  the  event  of  the  lessee  becoming 
hankrapt,  it  should  be  lawful  for  the  lessors  to  re-enter,  "  and  upon  such  entry  to  take  posses- 
sion of,  have,  te„  as  their  own  property,  without  paying  anything  for  the  same,  all  steam  and 
ether  engines,  Ac,  which  should  be  found  on  the  premises,  and  which  should  be  used  or 
employed  in  or  about  the  business  of  a  ship-builder  thereon."    The  lessee  having  become 
hankrapt,  the  lessors  re-entered  for  the  forfeiture : — Held,  that  the  assignees  of  the  lessee  were 
entitled  to  enter  for  the  purpose  of  removing  the  fixtures  other  than  those  set  np  for  the  ship* 
building  business,  and  to  a  reasonable  time  for  that  purpose. 
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The  first  count  of  the  declaration  stated  that  the  said  Thomas  White 
the  younger,  before  he  became  bankrupt,  under  and  by  virtue  of  a 
certain  indenture  of  lease,  bearing  date  the  2lBt  of  December,  1855, 
became  and  was  tenant  to  the  defendants  of  a  certain  building  and 
repairing-slip  and  ground,  with  the  appurtenances  thereto  belonging, 
situate  at  Portsmouth,  in  the  said  indenture  particularly  described ;  and 
it  was  in  and  by  the  said  indenture  of  lease,  among  other  things,  cove- 
nanted and  agreed  by  the  said  Thomas  White  t^ie  younger,  that  he  should 
or  would,  on  or  before  the  25th  of  March  then  next,  provide,  set  up,  and 
erect  a  good  and  sufficient  steam-engine  or  other  sufficient  apparatus, 
moving  carriage,  and  all  necessary  machinery  and  building  for  the 
proper  carrying  on  the  business  of  a  shipwright  on  the  said  slip,  ground, 
and  premises  demised,  to  the  satisfaction  of  the  defendants,  and  the  s^id 
slip,  way,  ground,  buildings,  erections,  and  engines,  machinery,  tackle, 
*1211  S^^**'  ^^^  premises  demised,  or  which  ^should  be  set  up  by  the 
•^  said  Thomas  White  the  younger  during  the  said  term,  with  their 
and  every  of  their  appurtenances,  should  and  would  peaceably  and 
quietly  leave,  surrender,  and  yield  up  to  the  said  defendants  at  the 
end,  expiration,  or  other  sooner  determination  of  the  said  term, — it 
being  by  the  said  indenture  declared  that  all  steam  and  other  engines, 
machinery,  tackle,  gear,  and  utensils,  set  up  upon  the  premises  at  any 
time  during  the  said  term  for  the  purpose  of  carrying  on  the  trade  of  a 
shipwright,  together  with  all  fixtures,  should  not  be  removed  therefrom, 
but  should,  upon  the  expiration  or  other  sooner  determination  of  the 
said  term,  belong  to  the  landlords,  and  not  to  the  tenant,  without  any 
payment  being  made  to  him  for  the  same :  provided,  nevertheless,  that 
the  last-mentioned  stipulation  should  not  be  construed  to  apply  to  any 
machinery,  tackle,  gear,  utensils,  or  other  articles  which  should  or  might 
be  erected  or  set  up  on  the  said  demised  premises  by  the  said  Thomas 
White  the  younger  during  the  said  term  for  any  other  purpose  than  that 
of  carrying  on  the  said  business  of  shipwright ;  but  that  it  should  and 
might  be  lawful  for  the  said  Thomas  White  the  younger  at  any  time 
during  the  said  term,  or  at  the  expiration  thereof,  to  remove  and  take 
away  all  such  last-mentioned  machinery,  gear,  utensils,  or  other  articles, 
from  the  said  demised  premises :  and  it  was  further  provided,  that,  if  the 
said  Thomas  White  the  younger  should  become  bankrupt,  then  that  it 
should  be  lawful  for  the  said  Mayor,  &c.,  in  and  upon  the  said  slip,  way, 
ground,  erections,  buildings,  and  premises  demised,  or  any  part  thereof 
in  the  name  of  the  whole,  to  re-enter,  and  the  same  thenceforth  to  have 
again,  re-possess,  and  enjoy  as  in  their  former  estate  and  condition ;  and 
also  upon  any  such  entry  to  take  possession  of,  have,  hold,  and  enjoy  as 
their  own  property,  without  paying  anything  for  the  same,  all  steam 
^1221  *^^^  other  engines,  machinery,  utensils,  tackle,  gear,  matters, 
-■  and  things  whatsoever  which  should  be  found  on  the  said  pre- 
mises, and  which  should  be  used  or  employed  in  or  about  the  business 
of  a  ship-builder,  in  connection  with  the  said  slip,  way,  and  premises 
demised :  Averment,  that,  whilst  the  said  Thomas  White  the  younger 
80  held  the  said  demised  premises  as  tenant  thereof  to  the  defendants, 
he  erected,  set  up,  and  fixed  in  and  upon  the  demised  premises  certain 
machinery,  tackle,  gear,  utensils,  and  other  articles,  for  purposes  other 
than  that  of  carrying  on  the  said  business  of  a  shipmrright,  the  same 
being  fixed  and  fastened  in  and  upon  the  said  premises  in  such  a  manner 
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that  the  same  might  and  could  be  separated  and  removed  without  causing 
or  doing  any  material  damage  or  injury  to  the  said  demised  premises ; 
and  that  the  said  machinery,  tackle,  gear,  utensils,  and  other  articles 
always  were  used  by  the  said  Thomas  White  the  younger  for  purposes 
of  trade  other  than  for  the  business  of  a  shipwright :  That,  during  the 
continuance  of  the  said  term,  the  said  Thomas  White  the  younger 
became  bankrupt,  and  thereupon  all  the  estate  and  effects,  right,  title, 
and  interest  whatsoever  of  the  said  bankrupt  came  to  and  of  right 
belonged  to  the  plaintiffs,  as  assignees  as  aforesaid ;  and  that  thereupon 
the  plaintiffs,  as  such  assignees  as  aforesaid,  entered  upon  and  took 
possession  of  the  said  demised  premises,  and  of  the  said  machinery, 
tackle,  gear,  utensils,  and  other  articles  in  and  upon  the  said  premises : 
That  afterwards,  and  whilst  they  continued  in  possession  and  occupation 
of  the  said  demised  premises  as  assignees  as  aforesaid,  for  the  purpose 
of  realizing  the  estate  and  effects  of  the  said  bankrupt,  and  before  the 
expiration  of  a  reasonable  time  for  the  separation  and  removal  of  the 
said  machinery,  tackle,  gear,  utensils,  and  other  articles  from  the  said 
premises,  the  defendants  entered  upon  the  said  premises ;  and  thereupon, 
whilst  the  plaintiffs  continued  in  the  possession  '''and  occupation  r^-toQ 
of  the  said  premises  for  the  purpose  of  realizing  the  estate  and  ^ 
effects  of  the  said  bankrupt;  and,  although  the  plaintiffs  would,  within 
a  reasonable  and  proper  time  in  that  behalf,  have  separated  and  removed 
from  and  off  the  said  demised  premises  the  said  machinery,  tackle,  gear, 
atensils,  and  other  articles,  had  the  defendants  suffered  or  permitted  them 
80  to  do,  the  defendants  then  wholly  refused  to  permit  the  plaintiffs  then 
or  at  any  time  to  separate  or  remove  the  same,  and  then,  before  a  rea- 
sonable time  for  the  separation  or  removal  of  the  same  had  elapsed, 
wrongfully  prevented  and  hindered  the  plaintiffs  from  separating  and 
removing  the  said  machinery,  tackle,  gear,  utensils,  and  other  articles 
from  the  said  premises,  and  thence  continually  hitherto  have  prevented 
and  hindered  the  plaintiffs  from  so  doing,  and  the  defendants  have  used 
and  converted  the  same  to  their  own  use. 

The  defendants  demurred  to  the  first  count, — the  ground  of  demurrer 
stated  in  the  margin  being,  ^^  that  it  shows  no  right  in  the  plaintiffs  to 
trespass  on  the  defendants'  premises  for  the  alleged  purpose,  nor  any 
obligation  on  the  defendants  to  permit  the  plaintiffs  so  to  do."    Joinder. 

Coleridge  (with  whom  was  Kinglake^  Serjt.),  in  support  of  the  de- 
murrer.(a) — [Willes,  J. — There  is  no  '^'allegation  in  the  declara-  rm^oA 
tion  of  notice  to  the  tenant  that  the  defendants  were  going  into  ^ 

(a)  The  poinU  marked  for  argument  on  the  part  of  the  defendants  were  as  follows  :^  i 

"1.  That  the  rights  of  the  late  tenant  or  bis  assignees  to  remove  fixtures  no  longer  eziata 
ifter  the  landlord's  entry,  upon  a  forfeiture  of  the  term.  I 

"3.  That,  alter  the  entry  of  the  landlords  for  a  forfeiture,  the  possession  of  the  late  tenant  or 
hii  assignee  was  wrongful,  and  that  such  possession  oould  give  nc  right  to  him  or  them  to  remove 
the  fixtures. 

"  3.  That  the  prevention  of  the  landlords  of  the  removal  of  fixtures  after  the  entry  for  a  for- 
feiture, can  give  no  right  of  action  to  the  late  tenant  or  his  assignees,  in  the  absence  of  any 
tzpreti  contract  on  the  part  of  the  landlords  to  allow  such  removal  after  the  determination  of 
thsteruL 

"i.  That  the  property  in  fixtures,  as  fixtures,  is  always  in  the  landlord,  subject  to  the  tenanff 
right  to  remove  them  during  the  term. 

"  5.  That  the  law  allows  to  the  late  tenant  no  time  after  the  expiration  of  the  tenancy  for 
removal  of  fixtures,  and  that  a  right  to  remove  them  after  the  expiration  of  the  tenancy  can  b« 
gnated  only  by  deed." 
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the  land  for  the  purpose  of  taking  the  fixtures.  I  do  not  see  how  the 
action  could  be  maintainable  without  such  notice.  That  should  be 
inserted.  Hannen^  for  the  plaintiff,  assented  to  the  proposed  amend- 
ment.] The  declaration  discloses  no  cause  of  action.  It  avers  that  the 
articles  in  question  were  used  by  the  bankrupt  for  purposes  of  trade 
otherwise  than  for  the  business  of  a  shipwright.  Being  unsevered  from 
the  freehold,  thej  would  not  pass  to  the  assignees  as  goods  and  chattels. 
The  general  rule  of  law  is,  that  fixtures,  unless  removed  during  the 
term,  or,  at  all  events,  during  the  period  of  the  tenant's  actual  posses- 
sion of  the  premises  under  a  claim  of  right,  become  the  property  of  the 
landlord :  Penton  v.  Robart,  2  East  88,  4  Esp.  N.  P.  C.  33 ;  Mackin- 
tosh V.  Trotter,  8  M.  &  W.  184  ;t  Weeton  v.  Woodcock,  7  M.  &  W.  14  ;t 
Heap  V.  Barton,  12  C.  B.  274  (E.  C.  L.  R.  vol.  74);  Roffey  v.  Hender- 
son, 17  Q.  B.  574  (E.  C.  L.  R.  vol.  79);  2  Smith's  Leading  Cases,  4th 
edit.  159, 160.  Here,  the  possession  of  the  tenant,  and  of  the  assignees, 
was  determined  by  the  re-entry  of  the  lessors.  The  rule  is  the  same 
where  the  term  is  determined  by  an  act  over  which  the  tenant  has  control, 
as  by  a  forfeiture :  Minshall  v.  Lloyd,  2  M.  &  W.  450  ;t  Storer  v.  Hunter, 
8  B.  &  C.  868  (E.  C.  L.  R.  vol.  10),  6  D.  &  R.  340  (E.  C.  L.  R.  vol.  16); 
Amos  on  Fixtures,  2d  edit.  103.  Where  a  term  has  determined  by  the 
lessee's  own  act,  it  has  been  held  that  he  is  not  entitled  to  emblements: 
Davis  V.  Eyton,  7  Bingh.  154  (E.  C.  L.  R.  vol.  20),  4  M.  &  P.  820.  That 
*12^1  ^^^^^  ^^®  ^principle  which  ought  to  guide  the  court  in  the  deci- 

^  sion  of  this  case.  In  Heap  v.  Barton,  12  C.  B.  278  (E.  C.  L.  R. 
vol.  74),  Jervis,  C.  J.,  suggests  that  fixtures  annexed  to  the  freehold 
become  by  the  act  of  annexation  the  property  of  the  landlord,  subject 
to  the  tenant's  right  to  remove  them  during  the  term.  In  Bishop  v, 
Elliott,  11  Exch.  113,t  by  indenture,  C.  demised  to  E.  an  unfinished 
messuage  for  the  term  of  ninety-seven  years :  the  indenture  contained  a 
covenant  by  E.,  that,  at  the  expiration  of  the  term,  he  would  deliver  up 
the  demised  premises  unto  C,  '*  together  with  all  locks,  keys,  bars,  bolts, 
marble  and  other  chimney-pieces,  foot-paces,  slabs,  and  other  fixtura 
and  articles  in  the  nature  of  fixtures^  which  shall,  at  any  time  during  the 
said  term,  be  fixed  or  fastened  to  the  said  demised  premises,  or  be  thereto 
belonging :"  E.  took  possession  of  and  completed  the  messuage,  and 
fitted  it  up  with  things  necessary  for  carrying  on  the  business  of  a  tavern- 
keeper  and  licensed  victualler,  and  for  that  purpose  put  in  the  premises 
certain  fixtures  of  the  description  called  and  known  as  trade  and  tenant's 
fixtures:  B.  afterwards  contracted  with  E.  to  purchase  from  him  an 
underlease  of  the  premises,  and  the  good-will,  and  also  the  furniture, 
fixtures,  stock  in  trade,  &c.,  at  a  valuation :  in  pursuance  of  this  agree- 
ment, E.  executed  to  B.  an  underlease,  which  contained  a  covenant  on 
the  part  of  the  defendant  in  the  same  words  as  the  above  covenant  by 
E.  in  hU  lease :  and  it  was  held  by  the  Exchequer  Chamber  that  the  . 
covenant  above  set  forth  did  not  restrain  B.,  the  lessee,  from  disposing 
either  of  the  tenant's  or  of  the  trade  fixtures.  In  delivering  the  judg- 
ment of  the  court,  Parke,  B.,  there  says :  *'  It  may  be,  that,  by  so  con- 
struing the  covenant,  we  reduce  its  operation  to  that  merely  which  the 
general  rule  of  law  would  have  given  the  landlord  without  it.  But  this 
18  an  argument  of  little  weight.  No  modern  lease  probably  will  be  found 
*1261  ^^^^^  ^^^^  ^^^  contain  '^'covenants  merely  to  secure  rights  sub- 

-■  sbting  at  common  law,  but  perhaps  more  easily  enforced  by  the 
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help  of  an  express  contract.  These  particular  words  may  have  been 
introduced  for  greater  caution,  because  of  the  language  of  some  of  the 
decisions  quoted,  or  to  bring  an  infringement  of  the  right  within  the 
clause  of  re-entry."  [WiLLES,  J, — The  question  here  depends  upon  the 
construction  of  the  contract  into  which  the  parties  have  entered.]  The 
true  construction  of  the  contract,  it  is  submitted,  is  this,  that,  as  to  all 
but  the  fixtures  applicable  to  the  ship-building  trade,  the  common-law 
rights  of  the  parties  are  to  prevail,  but  that  those  which  are  put  up  for 
that  purpose  shall  be  the  property  of  the  lessors.  The  covenant  im- 
poses a  limitation  on  the  tenant*s  rights,  but  leaves  the  landlord's  rights 
untouched.  The  proviso  that  that  stipulation  should  not  be  construed 
to  apply  to  any  machinery,  &c.,  erected  by  the  tenant  during  the  term 
for  any  other  purpose  than  that  of  carrying  on  the  business  of  a  ship- 
wright, was  merely  introduced  for  the  purpose  of  clearing  up  any  doubt 
irhich  might  exist  as  to  the  tenant's  liability  to  leave  all  fixtures  he 
might  erect  upon  the  premises  at  the  expiration  of  the  term.  [Wil- 
liams, J. — The  proviso  goes  on, — "  but  that  it  should  and  might  be 
lawful  for  the  said  T.  White,  at  any  time  during  the  said  term,'  or  at  the 
expiration  thereof,  to  remove  and  take  away  all  such  last-mentioned 
machinery,  &c.,  from  the  said  demised  premises."]  That  is  merely  an 
affirmance  of  the  common-law  right  of  the  tenant. 

Uanneriy  contrjl.(a) — There  are  two  questions  for  the  *con-  r^cioY 
sidenition  of  the  court  in  this  case, — first,  whether  the  assignees  ^ 
of  White  had  not  a  reasonable  time  for  the  removal  of  these  fixtures  after 
the  determination  of  the  term, — secondly,  whether  there  is  anything  in 
the  terms  of  the  lease  to  lessen  or  control  that  right.  1.  The  first  point 
has  been  distinctly  raised  in  two  cases, — In  Weeton  v.  Woodcock,  7  M. 
t  W.  14,t  where,  however,  it  became  unnecessary  to  determine  it, — and 
in  Heap  V.  Barton,  12  C.  B.  274  (E.  C.  L.  R.  vol.  74),  which  turned  on 
the  special  agreement  of  the  parties.  In  the  last- mentioned  case,  Jervis, 
C.  J.,  says :  "  The  courts  seem  to  have  taken  three  separate  views  of 
the  rule, — first,  that  fixtures  go,  at  the  expiration  of  the  term,  to  the 
landlord,  unless  the  tenant  has  during  the  term  exercised  his  right  to 
remove  them, — secondly,  as  in  Penton  v.  Robart,  2  East  88,  that  the 
tenant  may  remove  the  fixtures  notwithstanding  the  term  has  expired, 
if  he  remains  in  possession  of  the  premises, — thirdly,  that  his  right  to 
remove  fixtures  after  his  term  has  expired  is  subject  to  this  further 
qualification,  viz.,  that  the  tenant  continues  to  hold  the  premises  under 
&  right  still  to  consider  himself  as  tenant."  The  second  of  these  pro- 
positions, it  is  submitted,  is  the  correct  one.  The  third  is  supported 
only  by  a  dictum  of  Alderson,  B.,  in  Weeton  v.  Woodcock,  which  is 
ba^ed  upon  something  thrown  out  by  Parke,  B.,  in  Minshall  v.  Lloyd, 
2  M.  k  W.  460.t  It  may  be  convenient  to  see  what  was  the  *state  r^Kioo 
of  the  authorities  when  Minshall  v,  Lloyd  came  to  be  decided, —  ^ 
all  of  which  will  be  found  referred  to  in  the  notes  to  Elwes  v.  Maw, 

(a)  The  points  marked  for  argument  on  tbe  part  of  the  plaintifft,  were  as  foHows : — 
**  TbAt  the  declaration  discloses  a  good  cause  of  action ;  that  it  does  not  appear  that  tbe  tenn 
vu  determined,  so  as  to  deprite  the  assignees  of  the  right,  while  they  continued  in  occupation 
of  the  premises,  to  remove  raacbinery  not  erected  for  the  use  of  the  business  of  a  shipwright; 
thai  the  plslntitfi  were  entitled  to  a  reasonable  time  after  the  bankruptcy  to  remore  all  artielet 
is  the  nature  of  fixtures  to  which  the  bankrupt  was  entitled ;  and  that,  by  the  terms  of  the  lease, 
the  defendant  did  not,  upon  the  bankruptcy  of  the  tenant,  acquire  any  right  to  the  maohineryi 
Ae.|  erected  for  porposes  other  than  that  of  owrying  on  the  basinesi  of  a  shipwright." 
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2  Smith's  Leading  Cases,  4th  edit.  p.  144,  beginning  with  the  Year 
Book,  20  H.  7,  fo.  13.     In  all  the  earlier  authorities,  the  right  of  removal 
is  expressly  limited  to  the  actaal  legal  tenancy.     [Williams,  J. — Surely 
it  is  now  settled  that  the  right  of  the  tenant  to  remove  fixtures  exists 
during  the  period  during  which  he  might  be  considered  as  tenant.]    la 
Poole's  Case,  1  Salk.  368,  Lord  Holt  says,  '^  that,  during  the  term^  the 
soap-boiler  might  well  remove  the  fats  he  set  up  in  relation  to  trade,  and 
that  he  might  do  it  by  the  common  law  (and  not  by  virtue  of  any  special 
custom)  in  favour  of  trade,  and  to  encourage  industry ;  but,  after  the 
terrn^  they  become  a  gift  in  law  to  him  in  reveraion^  and  are  not  remova- 
ble.*'    In  Penton  v.  Robart,  2  East  88,  Lord  Kenyon  says:  "The  old 
cases  upon  this  subject  leant  to  consider  as  realty  whatever  was  annexed 
to  the  freehold  by  the  occupier:  but  in  modern  times  the  leaning  has 
always  been  the  other  way,  in  favour  of  the  tenant,  in  support  of  the 
interests  of  trade,  which  is  become  the  pillar  of  the  state.     And  some 
of  the  cases  have  even  gone  further  in  favour  of  the  executor  of  tenant 
for  life  against  the  remainder-man,  between  whom  the  rule  has  been 
holden  stricter ;  for,  it  has  been  determined  that  the  executor  or  tenant 
for  life  was  entitled  to  take  away  the  fire-engine  of  a  colliery."     Elwes 
V.  Maw,   3  East  38,  turned   entirely  upon  the  question  whether  an 
agricultural  tenant  was  entitled  to  the  same  privileges  in  this  respect  as 
a  trader ;  and  Lord  Ellenborough,  in  a  very  elaborate  judgment,  held 
that  he  was  not.     So,  in  Lee  v.  Risdon,  7  Taunt.  188,  2  Marsh.  495, 
(E.  C.  L.  R.  vol.  4),  speaking  of  fixtures  which  a  tenant  might  lawfully 
remove,  Gibbs,  C.  J.,  says,  that,  "  unless  the  lessee  uses  during  the  term 
*12Q1   ^^^  continuing  privilege  to  sever  '''them,  he  cannot  afterwards  do 
^  it."     And  that  doctrine  received  the  assent  of  Abbott,  C.  J., 
in  Colegrave  v.  Dias  Santos,  2  B.  &  C.  76  (E.  C.  L.  R.  vol.  9),  3  D.  4 
R.  256  (E.  C.  L.  R.  vol.  16).     The  observations  of  Bayley,  J.,  in  Storer 
V.  Hunter,  3  B.  &  C.  368  (E.  C.  L.  R.  vol.  10),  5  D.  &  R.  240  (E.  0. 
L.  R.  vol.  16),  also  strongly  corroborate  this  view :  and  there  the  term 
was  determined,  as  here,  by  a  forfeiture.     Lord  Tenterden,  in  Lyde  v. 
Russell,  1  B.  &  Ad.  394  (E.  C.  L.  R.  vol.  20),  limits  the  right  in  the 
same  way.     In  Minshall  v.  Lloyd,  2  M.  &  W.  450,t  Parke,  B.,*say8, 
in  like  manner,  that  ^'  the  right  of  a  tenant  is  only  to  remove  during 
his  term  the  fixtures  he  may  have  put  up,  and  so  to  make  them  cease 
to  be  any  longer  fixtures."     And  in  Macintosh  v.  Trotter,  3  M.  &  W. 
184,f  the  same  learned  judge  says:   '^Minshall  v.  Lloyd  is  a  direct 
authority  on  this  point.     I  gave  my  opinion  in  that  case,  not  on  my 
mere  impression  at  the  time,  but  after  much  consideration  of  this  point, — 
that  the  principle  of  law  is,  that  whatsoever  is  planted  in  the  soil  belongs 
to  the  soil ;  quicquid  plantatur  solo,  solo  cedit ;  that  the  tenant  has  the 
right  to  remove  fixtures  of  this  nature  during  his  term,  or  during  what 
may  for  this  purpose  be  considered  as  an  excrescence  on  the  term ;  but 
that  they  are  not  goods  and  chattels  at  all,  but  parcel  of  the  freehold, 
and  as  such  not  recoverable  in  trover.     That  case  is  a  direct  authority, 
80  far  as  my  opinion  and  that  of  my  Brother  Alderson  go ;  and  I  think 
it  was  a  correct  decision."     That,  however,  still  leaves  it  doubtful  what 
that  excrescence  is.     The  true  rule  probably  is  this,  that  the  tenant's 
right  of  removal  continues  whilst  he  remains  in  possession  of  the  premises 
in  continuation  (whether  rightfully  or  otherwise)  of  the  same  holding 
under  the  lessor.    [Williams,  J. — ^Who  was  in  possession  at  the  time 
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the  cause  of  action  arose  ?]  The  assignees.  [Williams,  J. — ^No.  The 
lessors  had  re-entered  for  the  forfeiture,  and  they  were  in  possession. 
WiLLES,  J. — ^It  would  seem  that  both  were  in  possession.  *If  ration 
two  are  in  possession  at  the  same  time,  the  law,  according  to  Lord  ^ 
Coke,  ^^  accords  the  possession  to  him  who  has  title."  Crowder,  J. — 
The  assignees  claim  no  title  to  the  land.]  It  is  submitted  that  the  proper 
limitation  of  the  tenant's  right  of  removal  exists  only  whilst  he  or  his 
representatives  continue  in  possession,  without  any  determination  of  the 
tenancy,  either  actual  or  constructive.  The  fair  construction  of  the 
lease  is,  that  the  tenant  shall  have  a  reasonable  time  to  remove  the 
fixtures  other  than  shipwrights*  fixtures  (which  by  the  contract  were  to 
be  left)  on  the  determination  of  his  term.  The  contrary  construction 
would  be  giving  no  effect  whatever  to  the  latter  part  of  the  covenant. 

ColeridgCy  in  reply. — The  true  principle  is  involved  in  the  three  pro- 
positions thrown  out  by  Jervis,  C.  J.,  in  Heap  v.  Barton,  12  C.  B.  274 
(E.  C.  L.  R.  vol.  74), — "  First,  that  fixtures  go,  at  the  expiration  of  the 
term,  to  the  landlord,  unless  the  tenant  has  during  the  term  exercised 
his  right  to  remove  them, — Secondly,  that  the  tenant  may  remove  the 
fixtures  notwithstanding  the  term  has  expired,  if  he  remains  in  possession 
of  the  premises, — Thirdly,  that  his  right  to  remove  fixtures  after  his 
term  has  expired  is  subject  to  this  further  qualification,  viz.,  that  the 
tenant  continues  to  hold  the  premises  under  a  right  still  to  consider 
himself  as  tenant."  Fixtures  annexed  to  the  freehold  are  primfi  facie 
the  property  of  the  owner  of  the  soil.  In  aid  of  the  tenant,  and  in 
favour  of  trade,  an  exception  is  engrafted  upon  that  rule,  enabling  him 
to  sever  the  fixtures,  and  so  regain  his  property  in  them :  if  he  does  not 
avail  himself  of  that  right,  the  fixtures  belong  to  the  person  to  whom 
the  freehold  belongs.  The  law  being  so,  the  exceptions  are  equally  clear 
and  simple.  Whichever  be  the  rule  adopted  in  the  present  case,  the 
defendants'  right  must  ^prevail.  The  lease  has  expired,  the  r^ioi 
lessors  have  entered,  and  the  fixtures  are  theirs.  Then,  except  ■- 
for  the  limited  purpose  of  realizing  the  bankrupt's  effects,  the  assignees 
have  nothing  to  do  with  the  occupation  of  the  premises :  and,  even  if 
they  had,  the  term  being  ended,  the  re-entry  of  the  lessors  was  a  re- 
vesting of  the  freehold  in  them,  with  all  the  rights  belonging  to  it.  And, 
as  to  the  third  rule, — whatever  be  its  meaning, — after  the  re-entry  of 
the  lessors,  the  ai^signees  could  have  no  right  to  consider  themselves  as 
tenants.  When  a  lessor  re-enters  lawfully,  he  enters  upon  the  full  and 
indisputable  possession  of  that  which,  subject  to  the  privilege  of  the 
tenant,  has  been  his  property  during  the  whole  of  the  term.  [Williams, 
J. — The  re-entry  of  the  lessor  can  make  no  difference,  if  the  tenant  has 
by  law  a  reasonable  time  for  the  exercise  of  his  right  of  removal.]  Then, 
as  to  the  covenant, — the  language  is  very  peculiar:  ^'it  shall  and  may 
be  lawful  for  the  said  Thomas  White,  cU  any  time  during  the  said  temij 
or,  at  the  expiration  thereof^  to  remove,"  &c.  That  clearly  does  not 
entitle  him  to  remove  the  fixtures  after  his  term  has  expired. 

Williams,  J. — I  am  of  opinion  that  the  plaintiffs  are  entitled  to  judg- 
ment. A  number  of  questions  of  no  little  difficulty  have  been  raised  in  the 
course  of  the  argument,  as  to  the  right  of  a  tenant  to  remove  fixtures  at 
the  determination  of  his  term,  and  as  to  the  period  of  time  when  he  must 
exercise  his  right  to  disannex  them  from  the  freehold.  A  good  deal  of 
discassion  has  also  taken  place  as  to  the  effect  of  a  determination  of  the 
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term  by  the  act  of  the  tenant  himself, — whether  he  puts  himself  in  a 
different  position  as  to  his  right  of  removal  where  the  tenancy  has  been 
determined  by  a  forfeiture.  But,  in  the  view  we  take,  it  becomes  un- 
*1  ^21  i^^cessary  to  determine  any  of  these  points,  ^because  it  appears 

J  that  the  parties  have  themselves  provided  what  shall  be  their 
respective  rights  upon  the  happening  of  such  a  state  of  things  as  has 
arisen.  It  appears  that  White,  the  bankrupt,  became  tenant  of  the 
premises  under  the  .corporation  of  Portsmouth  under  a  lease  whereby  he 
covenanted  to  set  up  a  steam-engine  and  machinery  and  buildings  for 
the  proper  carrying  on  the  business  of  a  shipwright  on  the  slip,  ground, 
and  premises,  demised,  *'  and  the  said  slip-way,  ground,  buildings,  erec- 
tions, and  engines,  machinery,  tackle,  gear,  and  premises  demised,  or 
which  should  be  set  up  by  the  tenant  during  the  term,  with  their  and 
every  of  their  appurtenances,  should  and  would  peaceably  and  quietly 
leave,  surrender,  and  yield  up  to  the  defendants  (the  lessors)  at  the  end, 
expiration,  or  other  sooner  determination  of  the  said  term, — it  being  by 
the  said  indenture  declared  that  all  steam  and  other  engines,  machinery, 
tackle,  gear,  and  utensils  set  up  upon  the  premises  at  any  time  during 
the  said  term  for  the  purpose  of  carrying  on  the  trade  of  a  shipwright, 
together  with  all  fixtures,  should  not  be  removed  therefrom,  but  should, 
upon  the  expiration  or  other  sooner  determination  of  the  said  term, 
belong  to  the  landlord,  and  not  to  the  tenant,  without  any  payment  being 
made  to  him  for  the  same."  Then  follows  a  proviso,  ^'  that  the  last- 
mentioned  stipulation  should  not  be  construed  to  apply  to  any  machinery, 
&;c.,  which  should  or  might  be  erected  or  set  up  on  the  demised  premises 
by  White  during  the  term  for  any  other  purpose  than  that  of  carrying 
on  the  said  business  of  a  shipwright;  but  that  it  should  and  might  be 
lawful  for  White  at  any  time  during  the  term,  or  at  the  expiration 
thereof,  to  remove  and  take  away  all  such  last-mentioned  machinery, 
&c.f  from  the  said  demised  premises."  Stopping  here,  a  controversy  is 
^|OQ-i  raised  as  to  the  meaning  of  this  stipulation.     On  the  *one  hand, 

^  it  is  insisted  that  it  means  to  express  no  more  than  the  common 
law  would  imply,  viz.,  that  the  tenant  is  to  have  the  right  to  remove  the 
last-mentioned  fixtures,  provided  he  exercises  that  right  during  the  term 
or  at  the  end  of  it.  But  it  seems  to  me  that  this  proviso  must  be  read 
in  conjunction  with  that  which  immediately  follows  it,  manifesting  that 
the  parties  are  contemplating  the  very  state  of  things  which  has  arisen, — 
that,  if  the  lessee  shall  become  bankrupt,  it  shall  be  lawful  for  the  les- 
sors to  re-enter,  and  upon  such  re-entry  to  take  possession  of  and  enjoy 
as  their  own  property,  without  paying  anything  for  the  same,  all  steam 
and  other  engines,  machinery,  &c.,  which  should  be  used  or  employed 
in  or  about  the  business  of  a  ship-builder.  Surely  it  is  impossible  to 
doubt,  that,  when  the  parties  have  stipulated  that  the  lessors  shall  have 
this  right,  it  must  be  understood  that  they  intended  the  right  to  be  con- 
fined to  the  fixtures  stipulated  for,  and  not  to  apply  to  the  others.  It 
comes,  then,  to  this,  that  the  lessors  are  at  the  expiration  or  other  sooner 
determination  of  the  term  to  take  the  ship-building  fixtures,  and  the 
tenant  is  to  have  the  others ;  and,  if  so,  it  follows  that  the  latter  is  to 
have  a  reasonable  time  for  their  removal.  This  right,  then,  being  in  the 
tenant,  or  his  assignees,  the  declaration  avers  that  they  have  exercised 
it  within  a  reasonable  time.  On  the  face  of  the  lease,  a  distinction  is 
made  between  the  two  sets  of  fixtures ;  it  being  in  effect  stipulated  that 
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the  one  set  shall  go  to  the  lessors,  and  the  other  to  the  lessee ;  and,  the 
declaration  averring  that  the  assignees  of  the  latter  were  prevented  from 
exercising  their  right  to  sever  and  remove  them  within  a  reasonable  time 
after  the  lessors'  re-entry  for  the  forfeiture,  the  plaintiflfs  are  entitled  is 
the  judgment  of  the  court. 

CfiOWDBR,  J. — I  also  am  of  opinion  that  the  plaintiffs  '''are  en-  r-^^  04 
titled  to  judgment ;  and  I  ground  my  opinion  entirely  upon  the  '- 
language  of  the  lease,  and  consequently  it  is  unnecessary  to  enter  upon 
the  consideration  of  the  somewhat  nice  and  di£Bcult  questions  to  which 
oar  attention  has  been  directed  in  the  course  of  the  argument.  The 
lease  makes  a  clear  distinction  between  the  two  sets  of  fixtures :  as  to 
the  ship-builders*  fixtures,  there  is  an  absolute  prohibition  against  the 
tenants'  removing  them  during  the  term,  and  an  express  stipulation  that 
at  its  expiration  they  shall  belong  to  the  lessors :  but,  as  to  any  other  fix- 
tures which  may  be  set  up  on  the  premises  during  the  term,  there  is  this 
express  proviso, — *' provided  nevertheless,  that  the  last-mentioned  stipu- 
lation shall  not  be  construed  to  apply  to  any  machinery,  tackle,  gear, 
tc.,  which  shall  or  may  be  erected  or  set  up  on  the  said  demise'd  pre- 
mises by  the  lessee  during  the  said  term  for  any  other  purpose  than  that 
of  carrying  on  the  said  business  of  a  shipwright ;  but  that  it  shall  and 
may  be  lawful  for  the  lessee  at  any  time  during  the  said  term,  or  at  the 
expiration  thereof,  to  remove  and  take  away  all  such  last-mentioned 
machinery,  &c.,  from  the  said  demised  premises."  It  is  insisted,  on  the 
part  of  the  defendants,  that  this  gives  the  lessee  no  larger  or  more  exten* 
me  right  than  the  common  law  already  gave  him.  But  that  proviso, 
as  it  seems  to  me,  must  be  read  in  conjunction  with  the  important  one 
vhich  follows  it,  and  which  stipulates,  that,  in  the  event  of  the  bank- 
ruptcy of  the  lessee,  the  lessors  shall  have  power  to  re-enter  upon  the 
demised  premises,  and  to  possess  themselves  of  the  fixtures  erected  for 
the  purpose  of  the  business  of  a  ship-builder.  Looking  at  the  whole 
iostniment,  it  appears  to  me  that  the  lessors  have  no  title  to  the  fixturei 
erected  for  purposes  other  than  the  business  of  a  shipwright ;  that  the 
leasee  is  entitled  to  these  ;  and  that  he  is  to  have  a  reasonable  time  for 
removing  them.  No  effect  could  '^'by  any  other  construction  be  r^ci  qje 
given  to  the  language  of  the  provisoes.  And,  the  declaration  ^ 
averring  that  the  re-entry  of  the  lessors  took  place  before  the  lapse  of 
a  reasonable  time,  it  seems  to  me  that  a  good  cause  of  action  is  dis- 
closed. 

WiLLES,  J. — ^I  am  of  the  same  opinion.  The  true  construction  of  the 
lease  is,  that,  in  case  of  the  bankruptcy  of  the  lessee,  the  lessors  may 
re-enter  and  take  the  ship-building  fixtures,  but  no  others.  That  being 
fto,  the  assignees  had  a  right  to  enter  to  take  the  others,  and  had  ft 
reasonable  time  for  the  exercise  of  that  right. 

Btlss,  J.,  had  gone  to  Chambers. 

Judgment  for  the  plaintiffs.(a) 

<«)  Ste  Leader  «.  Homewood,  poat,  T.  Yaa  185S,  aad  The  London  tad  Weetmineter  Loan  and 
Bueoaal  Company  v.  Drake,  poat,  VoL  V. 

— '  ^1.  .  ■.■■■■■■.. I  ■-  ■  -  I  I  1    ^     m  ••  •    I     •    '  '* 

The  right  of  a  tenant  to  remove  fix-  during  the  term,  and  ceases  at  its  ez- 
tnres  erected  or  annexed  by  him  to  the  piration;  for  after  that  time  they  are, 
freehold  is  one  which  must  be  exercised  in  the  language  of  some  of  the  caaesi 
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to  be  presumed  to  have  been  abandoned  ever,  the  presumption  of  abandonment 
to  the  landlord :  Gaffield  v.  Hapgood,  does  not  arise,  and  be  will  still  be  enti- 
17  Pick.  192 ;  Preston  v.  Briggs,  16  tied  to  remove  bis  fixtures  before  bis 
Verm.    129 ;   Stockwell  v,   Marks,  5  actual  departure  from  the  demised  pre- 
Shepley  455;   King   v,   Wilcomb,   7  mises:  Dubois  v.  Kelly,  10  Barb.  496; 
Barb.  266;    Byers   v.  St.    John,  16  Mason  v.  Fenn,  13  Illinois  529;  and 
Oonn.  322 ;  Beckwith  v.  Boyce,  9  Mis-  in  the  latter  case  it  was  held  that  where 
Bouri    560;    M'Craoken    v.    Hall,    7  in  such  a  case  the  landlord  obtained  an 
Porter  Ind.  30;   State  v,  Elliott,  11  injunction  to  restrain  the  tenant  from 
New  Hamp.  540 ;  White  v.  Arndt,  1  removing  the  fixtures,  and  the  injunc- 
Whart.  91;  Overton  v,  Williston,  31  tion  was   afterwards  dissolved  on  this 
Penn.  St.  158 ;   and  the  rule  applies  ground,  the  tenant,  though  not  then  in 
with  even  greater  stringency  to  a  lease  possession,  was  entitled  to  re-enter  and 
made  by  a  tenant  for  life,  which  is  ter-  remove  his  fixtures.     The  presumptioa 
minated  by  his  death ;  for  there,  though  of   abandonment  is  also  inapplicable 
the  case  is  still  harder  for  the  lessee,  where  by  the  lease  the  property  in  the 
the  remainder-man   is  under  no   con-  fixtures  and  the  right  to  remove  is  re* 
tract:  White  v.  Arndt,  1  Whart.  91.  served  by  the  tenant  by  an  agreement 
As  a  consequence  of  this  doctrine  it  in  writing  or  otherwise :  M'Cracken  v. 
follows  moreover  that,  where  the  tenant  Hall,  7  Porter  Ind.  30 ;  and  in  such 
does  not  avail  himself  of  his  right  dnr-  case  the  agreement  overrides  and  super- 
ing  the  term,  it  will  not  be  revived  by  sedes  the  general  rule  of  law  on  the 
the   subsequent  execution  of  another  subject,  and  the  remedy  of  the  landlord 
lease:  Shepard  v.  Spaulding,  4  Mete,  for  the  removal,  where  improperly  made, 
416.      In    Holmes    v,    Tremper,    20  must  be  in  the  agreement  and  not  in  an 
Johns.  29,  and  Pemberton  v.  King,  2  action  of  waste :  Wall  t;.  Hinds,  4  Gray 
Bevereux   376,  however,  it  was  held  273.     A  special  exception  on  the  same 
that  the  right  of  the  tenant  to  the  fix-  ground  to  the  rule  has  also  been  held  to 
tores    as   chattels,  remains    after  the  exist  where  land  has  been  let  for  the  par- 
term,  so  that  though  if  he  re-enter  to  pose  of  a  nursery  of  trees,  in  the  absence 
remove  them  he  is  liable  to  an  action  of  any  express  agreement  as  to  the  dura- 
of  trespass,  the  damage  will  be  confined  tion  of  the  term :  King  t;.  Wilcomb,  7 
to  the  actual   entry,  and  will   not  be  Barb.  266.     And  in  general  the  doc- 
allowed  for  the  removal.     But  this  is  trine  does  not  apply  to  such  things  as 
contrary  not  only  to  principle,  but  to  though  connected  with  the  freehold  are 
the  weight  of  authority  on   the  very  not  in  law  fixtures,  as  the  gas  fittings 
point,  it  being  even  held  that  the  land-  and  stools   of  a  store :    Lawrence   v. 
lord  may  follow  and  retake  the  former  Kemp,  1  Duer  365. 
fixtures,  if  he  use  no  unnecessary  vio-  That  the  tenant,  in  ordinary  cases, 
lence,  and  that,  at  any  rate,  trover  will  would  have  a  reasonable  time  for  the 
lie  against  the  tenant :  Gaffield  v.  Hap-  removal  of  his  fixtures,  after  the  ex- 
good,  17  Pick.  192 ;  Preston  v.  Briggs,  piration  of  the  term,  at  least  where  it 
16  Yerm.  129 ;  Stockwell  v.  Marks,  5  was  of  uncertain  duration,  seems  to  be 
Shepley  455 ;  State  v.  Elliott,  11  New  admitted   in    Preston    v,   Briggs,    16 
Hamp.  540 ;  Overton  v.  Williston,  31  Verm.  129 ;  but  this,  though  perhaps 
Penn.  St.  158.  founded  in  substantial  justice,  is  not  in 
If  the  tenant  remains  in  possession  accordance  with  the  American  autho- 
-afier  the  termination  of  the  lease,  how-  rities. 
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In  the. matter  of  the  GompIaiTit  of  RANSOME  and  Another  against 
THE  EASTERN  COUNTIES  RAILWAY  COMPANY.  Feh.  25. 

i  railway  company  estabUsbed  a  system  of  oarrying  coals  aeoording  to  assigned  districts,  com- 
prising certain  places  on  Uieir  lines  and  branches,  carrying  tbem  within  those  several  districta 
st  certain  lower  rates  for  quantities  not  less  than  a  "  train-load"  of  200  tons.  The  complaln- 
loti,  who  were  coaUdealers  at  Ipswich,  also  carried  on  that  business  at  N.,  S.,  E.,  T.,  and  B., 
which  are  places  on  that  brunch  of  the  company's  lines  which  conducts  to  Peterborough,  and 
slm  at  M.  and  D.,  which  are  on  another  branch  line  communicating  with  that  first  mentioned, 
sad  also  at  H.,  which  is  on  another  distinct  branch.  These  districts  were  so  adjusted  that  the 
phees  where  the  complainants  deal  were  distributed  into  three  of  them,  so  that,  in  order  to 
taite  advantage  of  the  reduced  rates,  the  complainants  would  have  to  send  ttom  Ipswich  three 
fail  **  train-loads,"  which  was  a  larger  quantity  than  they  could  profitably  send  to  those  dif- 
trieti;  and  thus  tliey  sustained  great  injury:  whereas,  the  rival  dealers  at  Peterborough,  by 
reuon  of  one  of  the  assigned  districts  embracing  seven  of  those  places  at  which  Uie  complain- 
utt  dealt,  were  enabled  to  send  their  coals  in  such  quantities  as  to  avail  themselves  of  the 
redaction.  It  being  swum,  on  the  part  of  the  company,  that  these  districts  were  adjusted,  not 
vith  a  view  to  give  an  undue  preference  to  the  one  set  of  dealers  over  the  other,  but  solelj 
with  regard  to  their  own  convenience,  and  the  wanu  of  the  neighbourhood : — Held,  that  the 
complaint  was  not  sustained. 

The  company  made  a  scale  of  charges  for  the  carriage  of  coals  from  Peterborough  and  Ipswich 
rcFpectirely  to  various  places,  the  eff'ect  of  which  was  to  diminish  the  natural  advantage! 
which  the  Ipswich  dealers  poseessed  over  those  of  Peterborough,  from  their  greater  proximity 
to  those  places,  by  annihilating  (in  point  of  expense  of  carriage)  in  favour  of  the  latter  a  cer- 
tain portion  of  the  distance  between  Peterborough  and  those  places : — Held,  an  undue  prefer- 
ence to  the  Peterborough  dealers  over  those  of  Ipswich. 

The  court  refoaed  to  grant  an  attachment  against  a  railway  company  for  disobedience  to  a  writ 
of  injunction  under  the  17  A  18  Vict  o.  31,  enjoining  them  to  desist  from  giving  an  undue 
preference,  in  respect  of  the  carriage  of  coals,  to  persons  carrying  coals  from  P.  or  other 
places  to  or  towards  certain  places  mentioned  in  the  rule, — the  affidavits  on  the  part  of  the 
company  showing  a  bonft  fide  endeavour  on  their  part  to  conform  to  the  order  of  the  court,"- 
althongh  it  appeared  that  the  reformed  scale  of  charges  still  operated  in  some  other  respects 
iojttrioualy  to  the  interests  of  the  complainants,  and  advantageously  to  the  other  parties. 

T.  Jones,  in  Michaelmas  Term  last,  obtained  a  rule  calling  upon  the 
Eastern  Counties  Railway  Company  to  show  cause  why  a  writ  of  injunc- 
tion should  not  issue  *against  them  pursuant  to  the  Railway  and  r^^  n/> 
Canal  Traffic  Act,  1854  (17  k  18  Vict.  c.  31),  enjoining  the  said  ^  ^^^ 
company  "  to  desist  from  giving  an  undue  preference  in  respect  of  the 
carriage  of  coals  on  the  railways  of  the  said  company  to  persons  traffick- 
ing in  coals  and  sending  them  by  the  said  railways  from  Peterborough 
and  other  places  to  or  towards  Needham  Market,  Stowmarket,  Elmswell, 
Tharston,  Bury  St.  Edmunds,  Hadleigh,  Mollis,  Diss,  and  Ipswich,  or 
any  of  them,  and  from  subjecting  the  complainants  to  any  undue  preju- 
dice in  respect  of  the  carriage  of  coals  from  Ipswich  to  or  towards  the 
said  places,  or  any  of  them ;  and  enjoining  the  said  company  to  carry 
coals  for  the  complainants  from  Ipswich  to  or  towards  the  said  places 
and  every  of  them  on  eaual  terms  with  persons  trafficking  in  coals  and 
BCDding  them  by  the  said  railways  from  Peterborough  and  other  places 
to  or  towards  the  said  places  or  any  of  them, — having  due  regard  to  the 
circumstances,  if  any,  which  render  the  cost  to  the  said  company  of 
carrying  for  the  one  party  less  than  the  cost  of  carrying  for  the  other." 

The  material  parts  of  the  affidavit  upon  which  the  rule  was  obtained, 
were  as  follows : — 

1.  The  complainants  are  dealers  in  coal  at  Ipswich  and  at  Needham 
Market,  ut  Stowmarket,  at  Elmswell,  at  Thurston,  at  Bury  St.  Edmunds, 
at  Hadleigh,  at  Mollis,  ani?  at  Diss. 
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2.  The  Eastern  Counties  Railway  Company  are  in  possession  of  and 
*1^71  '^^^^  ^^^  hvLYe  the  management  and  *control  of  certain  railways 
-■  forming  a  main  line  of  railway  commencing  at  London  and  run- 
ning thence  to  and  past  Ipswich,  Needham  Market,  Stowmarket,  Elms- 
well,  Thurston,  Bury  St.  Edmunds,  Newmarket,  Cambridge,  «nd  Ely, 
and  running  thence  to  Peterborough,  where  it  joins  the  Great  Northern 
Railway ;  and  the  company  are  also  in  possession  of  and  work  and  have 
the  management  and  control  of  two  branch  lines  of  railway,  one  of  such 
branch  lines  being  a  branch  line  running  from  the  said  main  line  from  a 
point  south  of  Ipswich  to  Hadleigh,  and  the  other  of  such  branch  lines 
being  a  line  running  from  the  said  main  line  at  Haughley,  near  Stow- 
market, to  and  past  Mollis  and  Diss. 

8.  The  coal  in  which  the  complainants  trade  is  brought  by  sea  to 
Ipswich,  and  is  delivered  to  them  at  Ipswich,  and  by  them  sold  to  their 
customers  at  the  several  places  at  which  they  so  deal ;  and  it  is  also  sent 
by  them  to  those  places  to  be  sold  to  their  customers  there ;  and  the 
only  mode  by  which  they  are  able  to  convey  such  coal  from  Ipswich  to 
those  several  places  is  by  the  main  line  and  branch  lines  respectively 
belonging  to  the  company. 

4.  The  company  are  desirous  of  preventing  the  complainants  from 
dealing  at  the  several  places  at  which  they  so  deal,  and  are  desirous  of 
excluding  from  the  several  places  at  which  the  complainants  so  deal  in 
coal  all  such  seaborne  coal,  and  of  suppressing  and  destroying  the  trade 
in  seaborne  coal  at  several  places  at  which  the  complainants  so  deal  in 
coal  as  aforesaid* 

5.  Certain  traders  in  coal  residing  and  carrying  on  business  for  the 
most  part  at  Peterborough,  or  at  places  to  the  north  and  north-west  of 
Peterborough,  trade  at  the  places  at  which  the  complainants  so  deal  in 
coal,  in  a  similar  description  of  coal  brought  from  the  north  of  England 
by  the  Great  Northern  Railway  from  Peterborough,  and  also  in  another 
♦1^81  ^^^^  °^  ^^*'  brought  from  *the  counties  of  Derby  and  York  by 

-■  the  Midland  Railway  to  Peterborough. 

6.  The  company  have  given  and  do  give  undue  and  unreasonable 
preferences  and  advantages  in  the  carriage  of  such  landborne  coal  on 
their  railway  to  and  in  favour  of  such  dealers  in  landborne  coal,  and  to 
and  in  favour  of  the  traflSc  in  landborne  coal,  at  such  places,  and  subject 
the  complainants  and  other  traders  in  seaborne  coal  at  the  said  places 
in  which  the  complainants  deal  in  coal  as  aforesaid,  and  the  trade  in 
seaborne  coal  at  such  places,  to  undue  and  unreasonable  prejudice  and 
disadvantage,  in  the  carriage  of  such  seaborne  coal. 

7.  The  company  do  not  carry  coals  for  the  complainants  and  for  other 
merchants  residing  at  Ipswich  and  dealing  in  seaborne  coal  as  aforesaid, 
on  equal  terms  with  such  dealers  in  landborne  coal,  although  there  are 
no  circumstances  to  justify  such  irregularity. 

8.  The  company  having  on  and  previous  to  the  29th  of  January, 
1857,  given  an  undue  preference  to  Messrs.  E.  &;  A.  Prior,  who  were 
then  dealers  in  landborne  coal,  and  carrying  on  business  at  Peterborough, 
and  dealing  in  landborne  coal  at  the  places  at  which  the  complainants 
so  deal  in  seaborne  coal  as  aforesaid,  for  and  in  respect  of  the  carriage 
of  coals  on  the  main  line  of  their  railway,  a  rule  was  pronounced  by 
this  court  on  the  29th  of  January,  1857,  at  the  instance  of  the  com- 
plainants, whereby  it  was  ordered  that  a  writ  of  injunction  should  issue 
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enjoining  the  company  thenceforth  altogether  absolutely  to  desist  from 
giving  an  undue  preference  to  the  said  Messrs.  E.  &  A.  Prior  for  or  in 
respect  of  the  carriage  of  coals  on  their  railways,  and  enjoining  and 
comiDanding  them  thenceforth  to  carry  coals  for  the  complainants  on 
equal  terms  with  the  said  Messrs.  E.  &  A.  Prior,  having  due  regard  to 
the  circumstances,  if  any,  which  rendered  the  cost  to  the  *com-  r^iqg 
pany  of  carrying  for  the  one  party  less  than  the  cost  of  carrying  L 
ibr  the  other  party ;  which  said  writ  of  injunction  was  afterwards  duly 
issued  and  served  on  the  secretary  and  directors  of  the  company. 

9.  In  February,  1857,  a  correspondence  took  place  between  the 
attorneys  of  the  complainants  and  of  the  company,  in  which  the  former 
complained  of  being  still  charged  the  same  rates  as  before  the  rule,  and 
which  ended  with  a  letter  of  the  1st  of  May,  in  which  the  latter  wrote, — 
"  The  company  consider  the  rates  now  charged  are  in  strict  accordance 
with  the  rules  laid  down  by  the  court."  (a) 

10.  At  the  time  the  former  motion  was  made,  the  charges  made  to 
the  Messrs.  Prior  were  made  under  an  agreement  which  was  put  an  end 
to  before  the  date  of  the  last-mentioned  letter. 

11.  On  the  1st  of  May,  1857,  the  company  issued  new  regulations 
for  the  conveyance  of  coal,  and  a  new  scale  of  rates.  The  paper  marked 
A.  contains  the  regulations  and  rates  of  the  company  for  the  carriage 
of  coal  from  Peterborough  under  the  circumstances  therein  expressed. 

12.  The  paper  marked  B.  contains  the  regulations  and  rates  of  the 
company  for  the  carriage  of  coal  from  Ipswichy  under  the  circumstances 
therein  expressed. 

13.  The  dealers  in  landborne  coal  have  been  charged,  since  the  1st 
of  May,  1857,  under  the  circumstances  and  conditions  therein  expressed, 
according  to  the  paper  marked  A.,  or  at  lower  rates. 

14.  The  district  numbered  8  in  the  printed  paper  marked  A.,  includes 
Ipswich,  Needham  Market,  Stowmarket,  Elmswell,  Thurston,  Mellis, 
and  Hadleigh,  being  seven  of  the  principal  places  at  which  the  com- 
plainants deal  in  coals. 

*15.  The  district  numbered  1  in  the  printed  paper  marked  r*-f  4/1 
B.,  includes  only  (exclusive  of  Wisbeach)  three  of  such  principal  ^ 
places  at  whick  the  complainants  deal,  viz.,  Needham  Market,  Stow- 
market, and  Mollis. 

16.  The  district  numbered  2  in  the  said  printed  paper  marked  B. 
includes  only  two  of  such  principal  places  at  which  the  complainants 
deal,  viz.,  Elmswell  and  Thurston. 

17.  The  district  numbered  3  in  the  said  paper  marked  B.  includes 
none  of  the  principal  places  at  which  the  complainants  deal,  except 
Hadleigh. 

18.  The  district  numbered  4  in  the  said  paper  marked  B.  includes 
none  of  the  principal  places  at  which  the  complainants  deal. 

19.  The  effect  of  this  adjustment  of  the  districts  mentioned  in  the 
papers  marked  A.  and  B.  respectively,  and  of  the  regulations  and  rates 
mentioned  therein  respectively,  is,  that,  in  order  to  enable  the  complain- 
ants to  supply  all  their  customers  at  Thurston,  Elmswell,  Mollis,  Stow- 
paarket,  Needham  Market,  and  Hadleigh,  at  the  lower  rates  mentioned 
in  the  paper  marked  B.,  it  is  necessary  for  them  to  send  from  Ipswich 

(a)  See  Re  Raasoine  and  The  BafUrn  Conntiea  Railway  Coinpanji  1  C.  B.  (N.  S.)  437  (B.  0. 
L*  B.  toL  8»). 
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three  train-loads  of  200  tons  or  35  trucks  each,  viz.,  200  tons  or  35 
trucks  into  the  district  No.  1,  in  order  to  supply  Needham  Market, 
Stowmarket,  and  Mellis,  being  the  said  last-named  places  included  in 
the  district  No.  1, — 200  tons  or  35  trucks  into  the  district  No.  2,  to 
supply  Elmswell  and  Thurston,  being  the  said  last-named  places  included 
in  the  said  district  No.  2, — and  also  200  tons  or  35  trucks  into  the 
district  No.  3,  to  supply  Hadleigh,  being  the  said  place  included  in  the 
said  district  No.  3;  whereas,  according  to  the  said  regulations  and 
rates,  the  said  dealers  in  landborne  coal  are  enabled  to  supply  all  their 
customers  at  Thurston,  Elmswell,  Mellis,  Stowmarket,  Needham  Market, 
*14.n  ^^^  Hadleigh,  at  the  said  lower  *rates,  by  sending  from  Peter- 
-■   borough  only  one  train-load  of  200  tons  or  35  trucks. 

20.  The  complainants'  traffic  in  coal  at  the  places  before  mentioned 
as  comprised  in  the  said  districts  Nos.  1,  2,  and  3,  respectively,  is  not 
such  as  to  admit  of  their  sending  a  train-load  of  200  tons  or  35  trucks 
of  coal  at  any  one  time  into  each  of  the  said  districts ;  and  the  conse- 
quence is,  that  they  are  unable  to  deal  in  coals  at  the  said  places  in  the 
districts  Nos.  1,  2,  and  3,  with  a  reasonable  profit. 

21.  The  complainants  believe  the  said  districts  and  regulations  and 
rates  mentioned  in  the  papers  marked  A.  and  B.  respectively  have  been 
adjusted  for  the  express  purpose  of  preventing  them  and  other  mer- 
chants in  the  same  trade  at  Ipswich  from  availing  themselves  of  the 
lower  rates  mentioned  in  the  said  papers  marked  A.  and  B.  respectively, 
by  rendering  it  impossible  for  them,  for  the  reasons  aforesaid,  to  avail 
themselves  of  the  said  lower  rates,  so  as  to  gain  a  reasonable  profit ;  and 
to  give  to  the  said  dealers  in  landborne  coal  an  undue  advantage,  by 
enabling  them  to  avail  themselves  of  the  said  lower  rates, — the  demand 
for  coals  at  the  said  places  in  the  district  No.  8  being  such  as  to  admit 
of  the  said  dealers  in  landborne  coal  sending  into  the  said  district  at 
one  time  a  train-load  of  200  tons  or  35  trucks  of  coal  at  a  considerable 
profit. 

22.  The  prices  per  ton  estimated  according  to  the  rates  mentioned  in 
the  said  papers  A.  and  B.  for  carrying /rom  Ipswich  to  the  places  in  the 
district  No.  8  in  which  the  complainants  so  deal,  are  out  of  all  propor- 
tion greater  than  the  prices  per  ton  for  carrying /rom  Peterborough  to 
such  places :  thus,  Bury  St.  Edmunds  is  distant  from  Ipswich  27  miles, 
and  from  Peterborough  74  miles ;  according  to  the  rates  in  the  paper 
marked  B.,  the  price  for  the  carriage  of  coal  in  quantities  of  200  tons 
♦14^1   ^^  ^^  trucks  from  Ipswich  to  *Bury  St.  Edmunds  is  2«.  5d.  per 

"^-^  ton,  inclusive  of  terminals,  and  the  price  according  to  the  rates 
in  the  paper  marked  A.  for  carrying  coals  from  Peterborough  to  Bury 
St.  Edmunds  under  the  same  circumstances,  is  4^.  3(f.  per  ton  only, 
inclusive  of  terminals,  and  from  Peterborough  via  Bury  St.  Edmunds, 
to  Ipswich,  a  distance  of  101  miles,  4«.  Id,  per  ton  only.  Thurston  is 
distant  from  Ipswich  23  miles,  and  from  Peterborough  78  miles ;  and 
the  price  according  to  the  paper  marked  B.,  for  the  carriage  of  coal 
from  Ipswich  to  Thurston  is  28.  2d.  per  ton,  inclusive  of  terminals: 
■whereas,  the  price,  according  to  the  paper  marked  A.,  for  carrying  coal 
from  Peterborough  to  Thurston  under  the  same  circumstances,  is  4$.  4d, 

?er  ton  only.     Elmswell  is  distant  from  Ipswich  18  miles,  and  from 
Peterborough  83  miles ;  and  the  price,  according  to  the  paper  marked 
B.,  of  carrying  coal  from  Ipswich  to  Elmswell,  is  1«.  10<2.  per  ton, 
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inclusive  of  terminals ;  whereas,  the  price,  according  to  the  paper  marked 
A.,  for  carrying  coal  from  Peterborough  to  Elmswell  under  the  same 
circumstances,  is  4«.  5(f.  per  ton  only.  Diss  is  distant  from  Ipswich  27 
miles,  and  from  Peterborough  98  miles ;  and  the  price,  according  to  the 
paper  marked  B.,  for  carrying  coal  from  Ipswich  to  Diss  is  2«.  5d.  per 
ton,  inclusive  of  terminals ;  whereas,  the  price,  according  to  the  paper 
marked  A.,  for  carrying  coal  from  Peterborough  to  Diss  under  the  same 
circumstances  is  48.  6(£.  per  ton  only.  Mollis  is  distant  from  Ipswich  23 
miles,  and  from  Peterborough  95  miles;  and  the  price,  according  to  the 
aaid  paper  marked  B.,  of  carrying  coal  from  Ipswich  to  Mellis  is  2$.  2d. 
per  ton,  inclusive  of  terminals ;  whereas,  the  price,  according  to  the  said 
paper  marked  A.,  of  carrying  coals  from  Peterborough  to  Mellis  is  4«. 
6d,  per  ton  only.  Stowmarket  is  distant  from  Ipswich  13  miles,  and 
from  Peterborough  88  miles;  and  the  price,  according  to  the  paper 
marked  *B.,  of  carrying  coal  from  Ipswich  to  Stowmarket  is  1«.  r^i^o 
6i.  per  ton,  inclusive  of  terminals ;  whereas,  the  price,  accord-  ^ 
ing  to  the  paper  marked  A.,  of  carrying  coal  from  Peterborough  to 
Stowmarket  under  the  same  circumstances,  is  4$,  5d.  per  ton  only. 
Keedham  Market  is  distant  from  Ipswich  9  miles,  and  from  Peter- 
borough 92  miles ;  and  the  price,  according  to  the  rates  mentioned  in 
the  paper  marked  B.,  of  carrying  coal  from  Ipswich  to  Needham  Market 
is  la.  6d,y  inclusive  of  terminals ;  whereas,  the  price,  according  to  the 

Saper  marked  A.,  of  carrying  coal  from  Peterborough  to  Needham 
larket  under  the  same  circumstances,  is  4«.  5(2.  per  ton  only.  Had- 
leigh  is  distant  from  Ipswich  13  miles ;  and  the  price,  according  to  the 
paper  marked  B.,  of  carrying  coal  from  Ipswich  to  Hadleigh  is  Is.  6d. 
per  ton,  inclusive  of  terminals;  whereas  the  price,  according  to  the 
paper  marked  A.,  of  carrying  coal  from  Peterborough  to  Hadleigh  [a 
distance  of  113  milesj  under  the  same  circumstances,  is  58.  Id.  per  ton 
only. 

23.  There  are  no  circumstances  which  render  the  cost  to  the  company 
of  carrying  for  the  said  dealers  in  landborne  coal  from  Peterborough  to 
the  places  in  the  district  No.  8  less  than  the  cost  to  the  company  of  car- 
rying for  the  complainants  from  Ipswich  to  the  said  places ;  or,  at  all 
events,  there  is  no  such  difference  of  cost  as  to  justify  such  a  difference 
of  charge. 

24.  It  being,  in  consequence  of  the  said  adjustment  of  districts,  and 
having  regard  to  the  limited  quantity  of  coal  required  at  the  places  at 
vhich  the  complainants  trade,  impossible  for  them  in  the  ordinary  course 
of  business,  or  with  a  reasonable  profit,  to  carry  their  coals  in  train- 
loads  of  200  tons  or  35  trucks,  so  as  to  avail  themselves  of  the  lower 
rates  which  according  to  the  papers  marked  A.  and  B.  respectively,  are 
charged  when  coals  are  sent  in  *  train-loads  of  200  tons  or  35  rut-t  aa 
trucks,  the  complainants  are  obliged  to  send  their  coals  by  the  ^ 
ordinary  goods  trains ;  and  the  company  consequently  charge  them  for 
the  carriage  of  their  coals  from  Ipswich  to  Needham  Market,  Stowmar- 
ket, Elmswell,  Thurston,  Bury  St.  Edmunds,  Mellis,  Diss,  and  Hadleigh, 
at  the  rate  of  Id.  per  ton  per  mile,  together  with  6d.  per  ton  for  wagons, 
4d.  per  ton  for  terminals,  and  4(2.  per  ton  for  tramway. 

25.  There  are  no  circumstances  which  render  the  cost  to  the  company 
of  carrying  quantities  of  200  tons  or  35  trucks  so  much  smaller  than 
the  o)6t  of  carrying  quantities  of  less  than  200  tons  or  35  trucks  as  to 
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justify  the  last-mentioned  charges ;  and  the  complainants  believe  the 
said  difference  of  charge  has  been  devised  for  the  express  purpose  of 
giving  to  the  dealers  in  landborne  coal  an  undue  preference  over  them. 
The  affidavit  then  set  out  comparative  scales  of  charges  made  by  the 
company  to  the  complainants,  and  to  others  trading  from  Peterborough, 
as  well  prior  to  the  issuing  of  the  injunction  in  January,  1857,  as  of 
the  charges  now  made, — Jor  which  see  opposite.  It  also  contained  an 
allegation,  that,  notwithstanding  the  regulations  and  rates  in  the  papers 
marked  respectively  A.  and  B.,  the  company  had  on  various  occasions 
carried  landborne  coal  from  Peterborough  to  places  in  the  district  No. 
8  in  less  quantities  than  200  tons  or  35  trucks,  and  by  ordinary  goods 
trains  at  the  lower  rates.  It  further  proceeded  to  allege  that  the  differ- 
ence of  charge  had  the  effect  of  entirely  destroying  the  trade  of  the 
complainants  at  the  places  named.  The  relative  distances  of  the  places 
referred  to  were  given  as  follows : — Between  Peterborough  and  Bury  St. 
Edmunds,  74  miles, — ^Bury  St.  Edmunds  and  Thurston,  4  miles, — Thurs- 
ton and  Elmswell,  5  miles, — Elmswell  and  Mellis,  12  miles, — ^Mellis  and 
*1461  ^^^^'  ^  ^'"^'^^^f — Elmswell  and  Stowmarket,  5  miles,— Stowmarket 

-'  and  Needham  market,  11  miles, — Stowmarket  and  Ipswich,  9 
miles, — Ipswich  and  Hadleigh,  12  miles, — Ipswich  to  London,  69  miles. 
The  affidavit  then  concluded  with  a  general  allegation  that  the  complain- 
ants had  in  consequence  of  the  inequality  of  charges  been  wholly  deprived 
of  their  trade  with  the  places  enumerated. 

Bovilly  Q.  C,  and  Sharpe^  showed  cause  upon  affidavits  of  the  traffic- 
manager  and  the  principal  engineer  of  the  company.  These  commenced 
with  a  general  denial  that  the  company  in  fixing  the  districts  and  the 
charges  for  carrying  coals  had  any  intention  to  prejudice  the  one  set  of 
dealers  or  to  give  any  undue  advantage  to  the  other.  They  then  pro- 
ceeded to  state  that  the  quantity  of  200  tons  or  85  trucks,  has  been 
fixed  upon  as  the  quantity  to  be  despatched  by  each  coal  train  from  any 
of  the  several  points  of  despatch,  as  that  quantity  is  an  ordinary  train- 
load  of  coal ;  and  that,  if  a  less  quantity  were  carried  by  a  separate 
train,  the  cost  to  the  company  in  the  carriage  of  such  less  quantity  per 
ton  per  mile  would  be  so  increased  that  the  scales  of  rates  published  on 
the  1st  of  May,  1857,  would  not  realize  to  the  company  any  remunera- 
tion or  return  for  such  carriage  of  coal  beyond  or  in  addition  to  the 
actual  cost  incurred  by  the  company  in  the  working  expenses  of  such 
trains,  and  consequently  the  less  the  quantities  carried  in  separate  trains 
the  greater  in  proportion  would  be  the  cost  to  the  company  of  convey- 
ance of  such  trains,  and  the  less  the  returns :  That,  in  reference  to  the 
adjustment  of  the  districts  for  coal  traffic  upon  the  lines  of  railway  under 
the  management  of  the  company,  and  the  regulating  and  fixing  the  scale 
of  coal-rates  issued  by  the  company  on  the  1st  of  May,  1857,  the  actual 
cost  or  amount  of  working  expenses  to  the  company  are  not  in  direct 
*1471  P^^P^^^^^^  ^^  *^^  number  of  trains  run,  neither  are  such  expenses 

-■  directly  proportioned  to  the  number  of  miles  run,  but  are  de- 
pendent upon  the  two  conditions  of  number  of  trains  and  number  of 
miles  run ;  and  that,  in  estimating  the  actual  cost  or  amount  of  working 
expense  incurred  by  the  company  in  the  carriage  of  coals,  it  may  be 
assumed,  for  all  practical  purposes,  that  about  one-half  of  the  expenses 
of  the  company  are  caused  by  the  number  of  trains,  and  are  not  affected 
by  the  number  of  miles  run  by  those  trains,  and  that  the  other  half  of 


COMMON  BENCH  REPORTS.    (4  J.  SCOTT.    N.  S.)         145 


*  Scale  of  charges  made  to  the  complainants  prior  to  Jan,  29,    r^iig 
1857,  for  the  carriage  of  coals  from  Ipswich —  '■ 


To 


Keedham  Market    . 
Slowmarket  • 

ElniBwell  •        • 

Thareton 

fiary  St  Edmondfl  . 
Hadleigh      • 
MellU         .        .    . 
DiM      . 


Par  ton. 


It.  \0d. 

2«.  Ud, 

2«.  lOd, 

3«.  Id. 

Zt.  ^d, 

2:  2d, 

3«.  Id, 

Zb,  M, 


P«r  ton  per  inil«. 


2|d. 

2|<i. 

lid. 

Ud, 

Ud. 

2d, 

Ud, 

Ud, 


Scale  of  charges^  under  existing  regulations^  for  the  carriage  of 
coals  for  the  complainants  from  Ipswich — 


To 


Needham  Market 

Stowmarket 

Elmawell 

Thuraton 

Bary  SL  Edmonds 

Hadleigh 

MeUia      ... 

DiM     . 


P«r  ton. 


2«.  4d, 

2«.  4d. 

2«.  Sd, 

3«.  Id. 

3«.  bd, 

U.  4d. 

3«.  Id, 

3«.  bd. 


Scale  of  charges  made  to  Messrs.  Prior^  previously  to  Jan.  29, 
1857, /([>r  the  carriage  of  coals  from  Peterborough — 


To 


Needham  Market 

Stowmarket 

Elmswell 

Thuraton 

Bary  Bt  Edmanda 

Hadleigh      . 

MelHs      •        • 

Iptwich 


• 


Per  ton. 


U,  td. 

At.  td, 

59.  Od. 

6«.  Od. 

S«.  Od, 

49.  Sd, 

5t.  Od, 

4«.  Od, 


Per  ton  per  mUe. 


Id, 

Hd, 

id, 

irf. 
id. 


Scale  of  charges^  under  existing  regulations^  for  carriage  of  coals 
for  other  persons  than  the  complainants^  from  Peterborough — 


Tb 


Kcedham  Market 

Stowmsrket 

Elmswell 

Thortton 

Barj  SL  Edmnndi 

Hadleigh      . 

Hellis      . 

Biu     .        .        • 

Iptwich  . 


Per  ton. 


4t.  bd. 

4«.  bd. 

it.  bd. 

4«.  4<f. 

4«.  Zd. 

b9.  Id, 

4*,  Od. 

4t.  Od, 

4#.  Id. 


Per  ton  per  mile. 


A* 

A* 

A* 
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sach  expenses  are  caused  by  the  number  of  miles  run,  and  are  not  altered 
by  the  number  of  trains,  notwithstanding  such  trains  may  be  few  or 
many  in  number,  so  long  as  the  aggregate  mileage  run  by  such  trains 
remains  the  same :  That  the  regulations  and  the  scales  of  rates  for  the 
carriage  of  coals  were  made  by  the  trafiSc-manager  of  the  company  in 
pursuance  of  the  instructions  of  the  directors  given  to  him  to  carry  into 
effect  the  injunction  issued  by  this  court  in  the  matter  of  the  former 
complaint  made  by  the  complainants  against  the  company, (a)  and  depo- 
nent believed  that  the  regulations  so  made  and  the  scales  3f  rates  so 
fixed  as  aforesaid  for  the  carriage  of  coal  do  bon&  fide  carry  into  effect 
the  said  injunction :  That,  from  the  1st  of  May,  1857,  the  company, 
their  agents  and  servants,  had  altogether  absolutely  desisted  from  giving 
an  undue  preference  to  any  person  or  persons  whatsoever  for  or  in 
respect  of  the  carriage  of  coals  on  their  railways,  and  that  the  company 
had  from  that  day  carried  coals  for  the  complainants  on  equal  terms 
with  all  persons  whatsoever,  having  due  regard  to  the  circumstances  (if 
any)  which  rendered  the  cost  to  the  company  of  carrying  for  the  one 

*1481  P^^^y  ^®^®  '^*^  *^®  ^°®*  ^^  carrying  for  *the  other  party:  That 
-■  the  districts  mentioned  in  the  regulations  marked  A.  and  B. 
respectively,  and  the  other  regulations  referred  to,  were  fixed  and 
assigned  by  the  traffic-manager,  having  regard  to  the  quantity  of  coals 
carried  along  the  lines  of  the  company,  and  the  places  from  and  to 
which  coals  were  carried,  at  the  time  of  the  revising  of  the  said  scale  of 
rates,  and  also  having  regard  to  the  consumption  of  coal  which  would  be 
required  for  the  use  of  the  population  of  the  several  places  comprised 
within  the  districts  mentioned  in  the  said  regulations ;  and  that  the  said 
districts  had  not  been  fixed  or  assigned  or  the  said  regulations  for  the 
conveyance  of  coal  made  to  give  any  undue  preference  or  advantage  to 
any  persons  whatever,  or  to  give  any  undue  preference  or  advantage  to 
landborne  coal  over  seaborne  coal,  or  of  preventing  the  complainants 
from  dealing  at  the  several  places  at  which  they  so  deal  as  aforesaid,  or 
of  excluding  seaborne  coal  from  those  places,  or  of  interfering  with  the 
trade  of  the  complainants,  for  that,  by  the  revised  scale  of  rates,  the 
profit  accruing  to  the  company  for  the  carriage  of  a  given  quantity  of 
seaborne  coal  from  Ipswich  to  the  several  places  at  which  the  complain- 
ants so  deal  in  coal,  is  greater  than  for  the  carriage  of  the  same  quantity 
of  landborne  coal  from  Peterborough  to  those  places :  That  the  cost  to 
the  company  of  the  carriage  of  large  quantities  of  coals  for  long  dis- 
tances is  proportionately  less  per  ton  per  mile  than  the  cost  of  the  car- 
riage of  small  quantities  for  short  distances,  and  consequently  the  profit 
to  the  company  is  greater  per  ton  per  mile  for  the  carriage  of  large 
quantities  for  long  distances  than  for  the  carriage  of  small  quantities  for 
snort  distances,  and  therefore  that  the  company  can  afford  to  carry  coal 
for  long  distances  at  a  less  rate  per  ton  per  mile  than  they  can  afford  to 
carry  coal  for  short  distances.  The  affidavits,  after  enumerating  the 
*1491  '^^^^^^^^  places,  with  the  amount  of  their  population  respectively, 
^  whose  supply  of  coal  was  derived  from  the  several  stations  within 
the  districts  mentioned  in  the  regulations  marked  A.  and  B.,  proceeded 
to  allege, — ^that  there  are  circumstances  which  render  the  cost  per  ton 

(a)  See  In  re  Ransome  and  The  Eastern  Counties  Railway  Company,  1  C.  B.  K.  6.  437  (£.  C. 
L.  B.  ToU  87). 
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per  mile  to  the  company  of  carrying  coal  from  Peterborough  to  the 
places  in  the  district  No.  8,  mentioned  in  the  paper  marked  A.,  less 
than  the  cost  of  carrying  coal  for  the  complainants  from  Ipswich  to  the 
said  places,  and  that  there  is  such  a  diflference  of  cost  as  to  justify  such 
a  difference  of  charge  as  mentioned  in  the  complainants'  affidavit^ 
because  the  distance  from  Peterborough  to  the  places  to  which  the  com- 

Slainants  trade  are  as  follows,  that  is  to  say, — from  Peterborough  to 
'hurston,  78  miles, — to  Mellis,  95  miles, — to  Stowmarket,  88  miles, — 
to  Needham  Market,  92  miles, — to  Hadleigh,  113  miles, — to  Elmswell, 
83  miles, — to  Bury  St.  Edmunds,  74  miles, — to  Diss^  98  miles, — whereas, 
the  distances  from  Ipswich  to  the  places  at  which  the  complainants  trade 
are  as  follows, — to  Thurston,  23  miles, — to  Mellis,  23  miles, — to  Stow- 
market, 13  miles, — to  Needham  Market,  9  miles, — to  Hadleigh,  13 
miles, — to  Elmswell,  18  miles, — to  Bury  St.  Edmunds,  27  miles, — to 
Diss,  27  miles ;  because  the  cost  to  the  company  of  the  carriage  of  coal 
for  long  distances  is  proportionately  less  than  the  cost  of  the  carriage 
of  coal  for  short  distances.  The  affidavits  then  went  on  to  allege  that 
the  cost  to  the  company  of  getting  ready  a  coal- train  of  35  trucks  or 
200  tons  alone,  is  about  one-half  the  cost  to  them  of  carrying  a  similar 
coal-train  a  distance  of  100  miles,  and  that  the  cost  to  the  company  of 
carrying  a  similar  train  of  coals  the  distances  hereafter  mentioned  is  as 
follows,  viz.  for  a  distance  not  exceeding  10  miles,  55/lOOths  of  the  cost 
of  carrying  coals  in  a  similar  train  a  distance  of  100  miles, — for  a 
distance  not  exceeding  *20  miles,  GO/lOOths, — for  a  distance  not  p^^  ^.^ 
exceeding  30  miles,  65/lOOths, — for  a  distance  not  exceeding  40  ^ 
miles,  70/lOOths, — for  a  distance  not  exceeding  50  miles,  75/100th8, — 
for  a  distance  not  exceeding  60  miles,  SO/lOOths, — for  a  distance  not 
exceeding  70  miles,  85/100th8, — for  a  distance  not  exceeding  80  miles, 
90/lOOths, — for  a  distance  not  exceeding  90  miles,  95/lOOths ;  that  the 
rates  charged  by  the  company  in  the  scales  referred  to  for  the  carriage 
of  a  coal-train  of  200  tons  the  distances  hereafter  mentioned,  are  as 
follows,  viz.  for  a  distance  not  exceeding  10  miles,  28/lOOths  of  the 
charges  for  carrying  coals  in  a  similar  train  a  distance  of  100  miles, — 
for  a  distance  not  exceeding  20  miles,  40/100.th8, — for  a  distance  not 
exceeding  30  miles,  54/lOOths, — for  a  distance  not  exceeding  40  miles, 
62/100th8, — for  a  distance  not  exceeding  50  miles,  78/lOOths, — for  a 
distance  not  exceeding  60  miles,  86/lOOths, — for  a  distance  not  exceed- 
ing 70  miles,  92/100th8, — for  a  distance  not  exceeding  80  miles, 
96/lOOths, — for  a  distance  not  exceeding  90  miles,  98/lOOths;  and  that, 
from  a  comparison  of  the  above  results,  it  appeared  that  the  charges 
made  by  the  company  for  the  carriage  of  coals  in  train-loads  of  200  tons 
from  Peterborough  to  the  places  at  which  the  complainants  trade,  was 
^eater  in  proportion  to  the  cost  to  the  company  of  the  carriage  of  coals 
m  such  trains,  than  were  the  charges  made  by  the  company  for  the 
carriage  of  coals  in  such  trains  from  Ipswich  to  the  places  at  which  the 
complainants  trade,  in  proportion  to  the  cost  to  the  company  of  the 
carrying  of  a  similar  coal-train  from  Ipswich  to  those  respective  places, 
and  consequently  that  the  profit  to  the  company  upon  carrying  coals  ia 
such  trains  from  Peterborough  to  the  last-mentioned  places,  was  greater 
than  the  profit  to  the  company  upon  carrying  coals  in  such  trains  r^t-iei 
from  Ipswich  to  the  last-mentioned  '^places;   and  thus,  so  far  ^ 
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from  the  scale  of  rates  set  out  in  the  papers  marked  A.  and  B.,  and  the 
other  regulations  referred  to,  tending  to  destroy  the  complainants'  trade 
in  coals,  such  scales  of  rates  were  more  advantageous  to  the  complain- 
ants, as  compared  with  the  cost  to  the  company,  than  is  such  scale  of 
rates  as  aforesaid  to  the  persons  trading  in  coals  from  Peterborough: 
That  it  was  not  true  that  the  difference  between  the  rates  charged  for 
the  carriage  of  seaborne  coals  from  Ipswich  to  the  several  places  before 
mentioned,  and  those  charged  for  the  carriage  of  landborne  coals  from 
Peterborough  to  the  same  several  places,  tended  to  create  a  monopoly 
in  the  trade  in  coals  in  favour  of  landborne  coals,  inasmuch  as  the  com- 
plainants, residing  at  Ipswich,  and,  on  account  of  their  local  and 
geographical  position,  nearer  to  the  said  several  places  at  which  they 
trade,  have  an  advantage  over  the  traders  in  landborne  coals  to  and  at 
the  same  several  places  from  Peterborough,  since  the  gross  cost  of  the 
carriage  of  such  landborne  coals  from  Peterborough  to  Bury  St. 
Edmunds,  the  nearest  of  the  said  several  places  from  Peterborough,  is 
48.  3(2.  per  ton  (in  the  owners'  wagons  or  trucks),  while  the  gross  rate 
of  charge  from  Ipswich  to  Bury  St.  Edmunds,  the  farthest  of  the  said 
several  places  from  Ipswich,  is  only  2«.  5(2.  per  ton :  And  that  the  scale 
of  rates  for  the  carriage  of  coals  since  the  1st  of  May,  1857,  charged 
on  the  principle  of  proportionably  lowering  the  rates  for  a  larger  than 
for  a  shorter  distance,  tended  greatly  to  the  advantage  of  the  public,  in 
extending  the  area  of  the  supply  of  coal,  and  in  diminishing  the  cost  of 
coal  to  the  consumer. 

It  was  insisted,  on  behalf  of  the  company,  that  the  above  affidavits 
completely  negatived  any  intention  on  their  part  to  evade  or  disregard 
the  injunction  of  the  court  on  the  former  occasion;  that  the  arrangement 
*1521  *^^  districts  was  shown  to  have  been  bonfi  fide  made,  partly  with 
-'  a  view  to  the  convenience  of  the  company  themselves,  and  partly 
with  a  view  to  the  benefit  of  the  neighbouring  places,  and  without  any 
intention  to  prejudice  or  interfere  with  the  trade  of  the  complainants; 
that  it  was  absolutely  impracticable  to  frame  a  scale  of  charges  so  as  to 
avoid  the  imposition  of  some  disadvantage  upon  particular  individuals; 
and  that  the  difference  of  cost  to  the  company  had  already  been  recog- 
nised,—in  Ransome's  Case,  1  C.  B.  N.  S.  437  (E.  C.  L.  B.  vol.  87),  and 
in  Oxiade's  Case,  1  C.  B.  N.  S.  454, — as  a  justifiable  ground  for  making 
differences  of  charge. 

ByleBy  Serjt.,  and  T.  JoneSy  in  support  of  the  rule. — The  districts 
have  evidently  been  studiously  adjusted  and  arranged  for  the  express 
purpose  of  prejudicing  the  complainants;  for,  the  result  is,  that,  in  order 
to  enable  them  to  have  their  coals  carried  at  the  lower  rate,  they  must 
send  a  separate  train-load  of  200  tons  into  each  of  the  three  districts,— 
which  is  a  greater  quantity  than  their  trade  at  the  several  places  therein 
demands;  whereas,  the  same  arrangement  places  all  or  nearly  all  the 
places  at  which  the  Peterborough  dealers  trade  in  one  district,  and  so 

¥'ve8  them  an  advantage  which  is  withheld  from  the  Ipswich  dealers, 
hen,  the  rates  charged  for  the  carriage  of  coal  from  Ipswich  are  out 
of  all  proportion  higher  than  those  charged  for  the  carriage  of  coals 
from  the  contrary  direction, — as  appears  from  the  comparative  scales  of 
charges  at  p.  145.  The  only  answer  which  is  offered  to  this  part  of  the 
complaint,  is,  that  there  are  circumstances  which  justify  the  differeaco 


COMMON  BENCH  REPORTS.    (4  J.  SCOTT.    N.  S.)         162 

of  charge,  inasmuch  as  the  cost  of  carrying  coal  for  long  distances  and 
in  large  qaantities  is  less  in  proportion  than  the  cost  of  carrying  it  for 
shorter  distances  and  in  smaller  '^'qaantities.  But  that  does  not  r^t-ieo 
account  for  the  circumstance  of  the  scale  of  charges  for  the  ^ 
carriage  of  train-loads  of  coal  from  Peterborough  diminishing  precisely 
at  the  point  ^here  the  landborne  coal  comes  into  competition  with  the 
seaborne  coal, — thus  depriving  the  complainants  and  the  other  dealers 
in  the  last-mentioned  coal  of  a  considerable  portion  of  the  natural 
advantage  of  their  geographical  position.  There  is  no  pretence  for 
saying  that  the  cost  of  carriage  to  the  company  is  less  in  this  intervening 
space.  Cur.  adv.  vult. 

Williams,  J.,  now  delivered  the  judgment  of  the  court : 

The  rule  in  this  case  calls  on  the  Eastern  Counties  Railway  Company 
to  show  cause  why  an  injunction  should  not  issue  against  them,  enjoining 
them  to  desist  from  giving  any  undue  preference  in  respect  of  the 
carriage  of  coals,  to  dealers  sending  them  from  Peterborough  towards 
certain  places  on  the  railway  at  which  the  complainants  deal  in  coals, 
and  from  subjecting  them  to  any  undue  prejudice  in  respect  of  the 
carriage  of  coals  from  Ipswich  to  those  places,  and  enjoining  the  com- 
pany to  carry  coals  thither  for  the  complainants  on  equal  terms  with  the 
dealers  sending  coals  from  Peterborough,  having  due  regard  to  the 
circumstances,  if  any,  which  render  the  cost  of  carrying  for  the  one 
party  less  than  the  cost  of  carrying  for  the  other. 

The  complainants  charge  the  company  with  having  contrived  a  scale 
of  charges  for  the  carriage  of  coals  on  their  railroad  with  a  view  to  give 
the  traders  in  landborne  coals  brought  along  it  from  Peterborough,  an 
undue  advantage  over  the  seaborne  coals  brought  along  it  from  Ipswich. 

On  the  argument,  before  my  Brothers  Crowder  and  *Willes  p^^  ^^ 
and  myself,  the  complaint  was  rested  by  the  counsel  for  the  ^ 
applicants  mainly  on  two  grounds  contained  in  the  affidavits.  The  first 
was,  that  the  company,  since  May  1st,  1857,  have  established  a  system 
of  carrying  coals  according  to  assigned  districts,  comprising  certain 
places  on  their  lines  and  their  various  branches,  and  within  these  several 
districts  the  company  carry  coals  at  certain  lower  rates  for  quantities 
not  less  than  what  is  called  a  train-load,  t.  e.  200  tons,  or  35  trucks. 
The  complainants,  who  are  coal-dealers  at  Ipswich,  also  carry  on  that 
business  at  Needham  Market,  Stowmarket,  Elmswell,  Thurston,  and 
Bnry,  which  are  places  on  that  branch  of  the  company's  lines  which 
conducts  to  Peterborough ;  and  also  at  Mollis  and  Diss,  which  are  on 
another  branch  line  communicating  with  that  first  mentioned ;  and  also 
at  Hadleigh,  which  is  on  another  distinct  branch.  These  districts,  the 
complainants  assert,  have  been  so  adjusted  that  the  places  where  they 
deal,  instead  of  being  put  into  one  district,  are  distributed  into  three ; 
so  that,  in  order  to  take  advantage  of  the  reduced  rates,  it  is  necessary 
to  send  from  Ipswich  three  train-loads,  one  into  each  district, — which  is 
a  greater  quantity  than  their  traffic  demands.  They  say,  therefore,  that 
it  is  thus  rendered  impossible  for  them  to  avail  themselves  of  the  lower 
rates :  whereas,  the  districts  are  so  arranged,  that,  for  dealers  sending 
coals  from  Peterborough,  instead  of  from  Ipswich,  a  single  district  is 
ooQstituted,  which  comprises,  besides  other  places,  seven  of  those  at 
which  the  complainants  deal,  and  so  affords  a  traffic  requiring  such  a 
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quantity  of  coals  as  enables  the  Peterborough  dealers  to  take  advantage 
of  the  lower  rates. 

On  the  part  of  the  companj,  the  greater  part  of  these  suggestions  is 
denied  by  affidavit :  and,  particularly,  it  is  sworn  by  Mr.  Mosely,  the 
traffic-manager,  that  the  company  would  make  no  profit  at  all,  if  they 
^^..-|  were  to  *carry  a  less  quantity  than  a  train-load,  in  a  separate 
^  train,  at  the  lower  rate ;  and  that,  as  to  the  adjustment  of  the 
districts,  they  were  fixed  and  assigned  by  himself,  having  regard  to  the 
quantity  of  coals  carried  along  the  lines,  and  the  places  to  and  from 
which  they  were  carried,  and  the  consumption  of  coal  w^hich  would  be 
required  for  the  use  of  the  population  of  the  places  comprised  in  the 
districts :  and  he  goes  on  to  deny  positively  that  they  were  fixed  or 
adjusted  in  order  to  give  any  undue  preference  to  the  landborne  coal- 
traders,  or  work  any  prejudice  to  the  seaborne.  And  it  is  also  sworn 
that  the  districts  into  which  the  places  where  the  complainants  deal  are 
distributed,  comprise  also  other  places  containing  a  large  population. 

On  the  whole,  therefore,  we  think  that  this  ground  of  complaint  has 
not  been  sustained ;  for,  although  we  think  the  company  have  failed  to 
show  that  the  district  system,  arranged  as  it  now  stands,  is  not  disad- 
vantageous to  the  complainants,  yet,  looking  at  the  affidavits  on  both 
sides,  we  cannot  find  sufficient  to  justify  us  in  coming  to  the  conclusion 
that  the  complainants  are  unduly  subjected  to  this  disadvantage,  or  that 
it  is  caused  by  any  undue  preference  or  partiality,  as  suggested.  It  is 
their  misfortune,  which  we  cannot  remedy,  if  the  state  of  their  trade  is 
such  that  it  happens  not  to  accommodate  itself  to  a  scale  and  system  of 
rates  which  does  not  appear  to  be  disadvantageous  to  the  public  at  large, 
or  objectionable  in  other  respects. 

The  second  ground  of  complaint  is,  that  the  company  charge  rates 
for  carrying  coals  from  Ipswich  to  places  where  the  complainants  deal, 
which,  it  is  alleged,  are  out  of  all  proportion  greater  than  the  rates 
charged  for  carrying  coals  from  Peterborough  to  those  places ;  inasmuch 
as  the  company  charge  for  carrying  a  train-load  from  Ipswich  to  Bury, 
which  is  only  27  miles,  the  sum  of  2«.  5(2.,  and  from  Peterborough  to 
♦I'ifil  ^^®  same  place,  *which  is  74  miles,  the  sum  of  4«.  Sd., — from 
-■  Ipswich  to  Thurston,  which  is  23  miles,  the  sum  of  2«.  2(2.,  and 
from  Peterborough  to  the  same  place,  which  is  78  miles,  the  sum  of  4i. 
4(2., — from  Ipswich  to  Eimswell,  which  is  18  miles,  the  sum  of  1«.  10(2., 
and  from  Peterborough  to  the  same  place,  which  is  83  miles,  the  sum 
of  4«.  5(2., — from  Ipswich  to  Diss,  which  is  27  miles,  the  sum  of  2«.  5(2., 
and  from  Peterborough  to  the  same  place,  which  is  98  miles,  the  sum 
of  4«.  6(2., — from  Ipswich  to  Mollis,  which  is  23  miles,  the  sum  of  2«.  2(2., 
and  from  Peterborough  to  the  same  place,  which  is  95  miles,  the  sum  of 
4«.  6(2. :  and  a  similar  disproportion  between  the  distances  over  which 
the  coals  are  carried,  and  the  prices  charged  for  carrying  them,  is  shown 
as  to  the  other  places  where  the  complainants  deal. 

In  answer  to  this,  it  is  sworn,  on  the  part  of  the  company,  that  there 
are  circumstances  which  render  the  cost  to  the  company  per  ton  per 
mile  of  carrying  coal  from  Peterborough  to  the  places  where  the  com- 
plainants deal,  less  than  the  cost  of  carrying  coal  from  Ipswich,  so  as  to 
justify  the  difference  of  charge :  because  the  cost  of  carrying  coal  for 
long  distances  is  proportionably  less  than  the  cost  of  carrying  it  for  short 
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distanees.  It  is  further  sworn,  that,  on  an  analysis  of  the  comparative 
C03t  of  carrying  for  various  distances  ranging  from  10  to  90  miles,  and 
of  the  rates  charged  by  the  company  for  those  distances,  and  a  compa- 
rison of  those  results,  it  appears  that  the  charges  made  by  the  company 
for  carrying  coals  from  Peterborough  to  the  places  where  the  complain- 
ants deal,  are  greater  in  proportion  to  the  cost  of  carrying  than  the 
charges  made  by  the  company  for  carrying  coals  from  Ipswich  to  those 
places;  and,  consequently,  that  the  profit  to  the  company  is  greater 
with  respect  to  the  former  than  the  latter.  It  is  also  sworn  that  the 
adjustment  of  districts,  and  the  scale  of  rates  for  the  *  carriage  p^^  ^-^ 
of  coals,  are  not  confined  to  Peterborough  and  Ipswich,  but  ^ 
extend  on  precisely  the  same  footing  to  other  places  on  the  company's 
lines,  viz.,  the  ports  of  Wisbeach,  Lynn,  Yarmouth,  Lowestoft,  Harwich, 
and  Colchester. 

Bat  there  is  a  portion  of  the  scale  of  rates  as  to  which  we  think  no 
satisfactory  explanation  has  been  given  by  the  company.  The  scale  for 
train-loads  of  coals  in  the  owners*  wagons  begins  to  increase  at  the 
distance  of  14  miles.  From  thence  up  to  the  point  of  20  miles  it 
increases  at  the  rate  of  Id.  per  ton  per  mile.  It  then  goes  on  increasing 
(with  some  exceptions)  at  the  rate  of  Id.  for  every  two  miles,  till  it 
reaches  the  point  of  60  miles.  Then  it  increases  at  the  rate  of  Id,  for 
3  additional  miles,  and  then  at  the  rate  of  Id.  for  4  additional  miles, 
till  it  reaches  the  point  of  75  miles.  Then  it  increases  only  Id.  for  6 
additional  miles,  till  it  reaches  the  point  of  81  miles:  and  then  it 
increases  only  Id.  for  the  additional  distance  of  12  miles,  till  it  reaches 
the  point  of  93  miles ;  and  then  it  increases  only  Id.  for  the  additional 
distance  of  6  miles,  till  it  reaches  the  point  of  100  miles.  The  scale 
then  reverts  to  the  earlier  ratio  of  increasing  at  the  rate  of  Id,  for 
every  2  miles,  and  continues  invariable  at  that  rate  of  increase  till  it 
reaches  the  maximum  distance,  viz.,  137  miles. 

It  is  therefore  obvious,  that,  on  this  scale,  the  charge  is  the  same  to 
the  Peterborough  dealers,  whether  they  send  their  coals,  in  the  direction 
of  the  places  where  the  complainants  deal,  76  or  81  miles,  and  whether 
they  send  them  82  or  93  miles,  and  whether  they  send  them  95  or  100 
miles.  In  effect,  as  far  as  respects  the  cost  of  carriage,  the  distance 
from  Peterborough  is  abridged,  in  these  instances,  to  the  extent  of  5, 11, 
and  5  miles  respectively ;  and  the  Peterborough  dealers  are  only  charged 
id.  per  ton  for  the  journey  of  24  miles  which  intervenes  between  the 
point  of  76  miles  distance  from  *Peterborough  and  the  point  of  r^ico 
100  miles  distance  from  that  place.  And  it  will  be  found  that  ^ 
between  these  points  lie  all  the  places  (except  Bury  and  Hadleigh^ 
where  the  complainants  deal,  and  where  the  landborne  coal  is  alleged 
to  be  brought  into  competition  with  the  seaborne.  And  thus  the  car- 
riage from  Peterborough  to  Stowmarket  and  Needham  Market  (two  of 
the  places  where  the  complainants  deal),  which  are  distant  respectively 
88  and  92  miles  from  Peterborough,  is  charged  the  same  as  if  they  were 
distant  only  82  miles.  And  the  distance  from  Bury  to  Diss, — including 
in  its  course  Thurston,  Elmswell,  and  Mollis,  and  amounting  to  24  miles,— 
only  increases  the  charge  to  the  Peterborough  dealers  by  M.  But,  as 
Boon  as  the  distance  reaches  100  miles,  that  is,  as  soon  as  the  places  where 
the  competition  exists  are  passed,  the  scale  resumes  the  increasing  ratio 
of  Id.  for  every  2  miles. 

VOL.  IV.- 
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This  anomalous  part  of  the  scale  is  not  accounted  for  by  the  company, 
as  far  as  we  can  discover.  It  is  true  that  it  pervades  all  the  districts, 
and  is  applied  to  Lynn  and  Yarmouth  and  all  the  other  ports  on  the 
company's  lines,  and  is  not  peculiar  to  that  portion  of  them  which  con- 
ducts from  Peterborough  to  Ipswich:  If  it  had  been  so,  the  pressure  on 
the  complainants  would  have  been  so  transparent  that  it  would  have  been 
a  palpable  evasion  of  the  injunction  already  obtained  in  this  court  by 
the  same  complainants  against  this  company :  see  In  re  Ransome,  1  C. 
B.  N.  S.  437  (E.  C.  L.  R.  vol.  87). 

But  the  question  remains,  whether  the  rate,  even  thus  guarded,  must 
not  necessarily  be  deemed,  when  closely  considered,  as  in  reality  a  dis- 
guised infringement  of  the  principles  on  which  the  judgment  of  this 
Court  on  that  occasion  was  founded.  The  effect  of  such  a  scale  of 
charges,  is,  to  diminish  the  natural  advantages  which  the  position  of  the 
dealers  at  Ipswich,  by  reason  of  its  greater  proximity,  gives  them  over 
♦1  ^Ql  ^^^  dealers  at  *Peterborough,  in  respect  of  the  traffic  at  Thurston, 
-J  Elmswell,  Stowmarket,  Needham  Market,  Mellis,  and  Diss,  by 
annihilating,  in  point  of  expense  of  carriage,  a  certain  portion  of  the 
distance  between  Peterborough  and  those  places.  And  just  in  the  pro- 
portion by  which  the  natural  advantage  is  diminished,  an  undue  prefer- 
ence is  given  to  the  Peterborough  dealers,  and  an  undue  disadvantage  is 
brought  upon  the  complainants  and  the  other  Ipswich  dealers. 

We  are,  therefore,  of  opinion  that  a  writ  must  issue,  enjoining  the 
company  to  desist  from  giving  an  undue  preference,  in  respect  of  the 
carriage  of  coals,  to  persons  sending  coals  from  Peterborough  or  other 
^places  to  or  towards  the  places  mentioned  in  the  rule.  And  we  think 
the  company  ought  to  pay  the  costs  of  this  application. 

The  rule  was  drawn  up  as  follows : — "  It  is  ordered  that  a  writ  of 
injunction  do  issue  against  the  said  company  pursuant  to  the  Rail- 
way and  Canal  Tiaffic  Act,  1854,  enjoining  the  said  company  to 
desist  from  giving  an  undue  preference  in  respect  of  the  carriage 
of  coals  on  the  railways  of  the  said  company  to  persons  sending 
coals  by  the  said  railways  from  Peterborough  or  other  places  to  or 
towards  Needham  Market,  Stowmarket,  Elmswell,  Thurston,  Bary 
St.  Edmunds,  Hadleigh,  Mellis,  Diss,  and  Ipswich,  or  any  of 
them," — ^with  costs. 


T.  Jones,  In  Easter  Term,  1858,  obtained  a  rule  calling  upon  six 
persons  (named),  directors  of  the  Eastern  Counties  Railway  Company, 
to  show  cause  why  a  writ  or  writs  of  attachment  should  not  issue  forth 
*1B01  ^S^^^^^  them  as  such  directors,  for  disobedience  of  the  above  *writ 
^  of  injunction,  on  the  ground  that,  professing  to  obey  the  writ,  the 
company  had  altered  their  rates  of  charges  in  such  a  manner  as  to  leave 
the  substantial  grievance  complained  of  still  existing.  The  affidavits 
upon  which  the  motion  was  founded,  after  referring  to  the  former  appli- 
cation and  to  the  writ  issued  in  pursuance  thereof,  proceeded  to  state, 
that,  on  the  26th  of  March,  1858,  the  company  issued  new  regulations 
for  the  conveyance  of  coals  from  Ipswich  and  from  Peterborough,  and  a 
new  scale  of  coal-rates  of  which  the  following  is  a  copy :— - 
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^The  affidavita  then  went  on  to  Btate,  that,  up  to  the  26tfa  of  ri^nM 
March,  1858,  the  company  charged  the  same  rates  for  the  car-  ^ 
riage  of  coals  from  Peterborough  to  Needfaam  Market,  Stowmarket, 
Elmswell,  Thurston,  Bury  St  Edmunds,  Hadleigh,  ilellis,  Pise,  and 
Ipswich,  as  they  did  prior  to  the  application  for  and  the  granting  of  the 
injauctton ;  and  up  to  the  26th  of  March,  1858,  the  oompany  charged 
the  same  rates  for  the  oarriage  of  coal  from  Jp%tjmh  to  Needham  Market, 
Stowmarket,  Elmswell,  Thurston,  Bury  St.  Edmunds,  Hadleigh,  M«lliiy 
and  Diss,  as  they  did  before  the  injunction :  That,  einoe  the  injunctiof, 
the  oompany  have  charged  the  complainants  the  same  rates  for  the  car* 
risge  of  coal  from  Ipswich  to  the  places  last  mentioned  as  they  did  prior 
thweto;  That,  sin«e  the  26th  pf  Marol^  1858,  the  .company  hvf^  «bargi4 
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for  the  carriage  of  coal  from  Peterborough  and  Ipswich  the  rates  men- 
tioned in  certain  new  scales:  That,  according  to  the  new  scale,  the  charge 
for  the  carriage  of  coal  a  distance  of  137  miles  (being  the  maximum  dis- 
tance mentioned  in  such  new  scale)  is  58.  Id.  per  ton,  whereas,  prior  to 
the  injunction,  the  charge  for  a  similar  distance  was  68.  Id. :  That  Need- 
ham  Market,  Stowmarket,  Elmswell,  Thurston,  Bury  St.  Edmunds,  Had- 
leigh,  Mellis,  Diss,  and  Ipswich,  are  :he  principal  places  at  which  the 
complainants  trade  in  coal,  and  they  all  lie  between  74  and  113  miles 
from  Peterborough ;  and  the  company  now  charge  the  same  rates  for 
the  carriage  of  coal  for  the  said  distance  of  113  miles  from  Peterborough 
as  they  did  prbr  to  the  injunction ; — thus,  before  the  injunction,  the 
rates*  charged  for  the  carriage  of  coal  between  Peterborough  and  Bury 
St.  Edmunds,  a  distance  of  74  miles,  was  4$.  3(2.  per  ton,  and  between 
Peterborough  and  Hadleigh,  vi^  Bury  and  Ipswich,  a  distance  of  113 

*1  fi^1   ^^^^^^  ^^^  ^'*  ^^'  P^^  ^^^  9  according  to  the  new  scale,  the  ^charge 

J  for  the  .carriage  of  coal  from  Peterborough  to  Bury  St.  Edmunds 

is  48.  3(2.  per  ton,  and  from  Peterborough  to  Hadleigh,  yiSL  Bury  St. 

Edmunds  and  Ipswich,  58.  Id.  per  ton, — being  in  fact  a  charge  of  lOd. 

Ser  ton,  or  \d.  per  ton  per  mile  for  the  distance  of  39  miles  between 
iury  St.  Edmunds  and  Hadleigh ;  and  the  company,  according  to  the 
new  scale  of  coal-rates,  charge  for  the  carriage  of  the  complainants'  coal 
from  Ipswich,  under  the  same  circumstances,  the  said  distance  of  39 
miles,  38.  Id.  per  ton :  That  since  the  injunction,  the  company  had  not 
made  any  alteration  in  the  rates  for  the  carriage  of  coals  from  Peter- 
borough to  Bury  St.  Edmunds,  Elmswell,  Thurston,  and  Hadleigh,  or 
from  Ipswich  to  those  places ;  and  that,  with  regard  to  such  places,  the 
company  had  not  in  any  way  obeyed  the  writ,  but  gave  exactly  the  same 
undue  preference  in  respect  of  the  carriage  of  coals  to  persona  sending 
coals  from  Peterborough  to  those  places  as  they  did  before,  and  sub- 
jected the  complainants  and  their  traffic  to  the  same  undue  disadvan- 
tage in  respect  of  the  carriage  of  their  coal  from  Ipswich  to  those  places 
as  they  did  before :  That  the  company,  by  their  new  scale,  had  made 
certain  alterations  in  their  charges  for  the  carriage  of  coals  from  Peter- 
borough to  certain  other  of  the  places  at  which  the  complainants  deal, 
that  is  to  say,  from  Peterborough  to  Needham  Market,  a  distance  of  92 
miles,  the  rate  prior  to  the  injunction  was  48.  5d.  per  ton,  now  48.  Sc?., — 
to  Stowmarket,  a  distance  of  88  miles,  the  rate  prior  to  the  injunction 
was  48.  5(2.  per  ton,  now  48.  7(2., — to  Mellis,  a  distance  of  95  miles,  the 
rate  prior  to  the  injunction  was  48.  6(2.  per  ton,  now  48.  8(2., — to  Diss, 
ft  distance  of  98  miles,  the  rate  prior  to  the  injunction  was  48.  6(2.  per 
ton,  now  48.  9(2., — and  to  Ipswich,  a  distance  of  101  miles,  the  rate 
prior  to  the  injunction  was  48.  7(2.  per  ton,  now  48.  10(2. :  That,  by  the 
*1641  ^^^  Bcale,  the  ^company  had  between  the  distance  of  64  miles 
^  and  101  miles,  that  is,  between  10  miles  north  of  Bury  and  Ips- 
wich, made  an  uniform  rate  of  charge  of  ^d.  per  ton  per  mile,  which 
increases  the  charge  per  ton  to  the  Peterborough  dealer  of  carriage  of 
coal  between  those  two  places  in  the  aggregate  by  the  sum  of  Sd.  per 
ton :  That,  between  the  said  distance  of  64  miles  and  137  miles  from 
Peterborough,  the  whole  of  the  seaborne  coal  traffic  arriving  at  the  port 
of  Ipswich  and  the  ports  south  thereof  on  the  company's  line  of  railway, 
comes  into  competition  with  the  landborne  coals  from  Peterborough ; 
and  whilst  by  the  new  scale  of  rates  an  additional  charge  in  the  aggre* 
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gate  of  Sd.  per  ton  over  and  above  the  charge  previous  to  the  injunction 
waa  made  to  the  dealer  in  coal  from  Peterborough  between  the  distance 
of  64  miles  and  101  miles,  the  aggregate  charge  was  diminished  by  9(2. 
per  ton  to  such  dealer  in  coal  from  Peterborough  between  the  said  dis- 
tance of  101  miles  and  137  miles :  That  Hadleigh  is  distant  from  Peter- 
borough 113  miles,  and  from  Ipswich  12  miles ;  and  that,  previous  to 
the  injunction,  the  charge  for  the  carriage  of  coal  to  the  dealers  from 
Peterborough,  vi&  Ipswich,  to  Hadleigh,  was  5«.  Id.,  or  Gd.  per  ton,  or 
^.  per  ton  per  mile,  for  the  excess  distance  of  12  miles  between  Ipswich 
and  Hadleigh, — the  charge  then  being  from  Peterborough  to  Ipswich 
4^  Id.  per  ton  ;  whereas,  by  the  new  scale,  the  charge  for  the  carriage 
of  such  coal  from  Peterborough,  vi&  Ipswich,  to  Hadleigh,  is,  for  such 
excess  distance  of  12  miles,  3(2.  per  ton  only,  or  ^d.  per  ton  per  mile, — 
being  an  additional  advantage  or  preference  of  ^d,  per  ton  per  mile  in 
the  carriage  of  coal  from  Ipswich  to  Hadleigh  given  by  the  company  to 
or  in  favour  of  persons  sending  coal  from  Peterborough,  vi&  Ipswich,  to 
Hadleigh,  than  existed  prior  to  the  injunction.  The  affidavits  then  set 
out  a  *scale  of  the  rates  charged  to  the  Peterborough  dealers  r^^i  (fk 
previously  to  the  first  application  against  the  company,  and  also  ^ 
the  charges  made  previously  to  the  second  application,  and  sinc^  the 
issuing  of  the  injunction  to  the  several  places  named: — 
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The  affidavit  then  went  on  to  state  that  the  rates  charged  by  the 
company  according  to  the  new  scale  for  carrying  coal  for  the  complain- 
ants from  Ipswich  to  Needham  Market,  Stowmarket,  Elmswell,  Thurston, 
Bary  St.  Edmunds,  Hadleigh,  Mellis,  Diss,  and  Ipswich,  were  out  of  all 
proportion  greater  than  the  rates  charged  for  carrying  coals  from  Peter- 
borough to  Needham  Market,  Stowmarket,  Elmswell,  Thurston,  Bury 
St.  £dmunds,  Hadleigh,  Mellis,  Diss,  and  Ipswich,  under  like  circum- 
Btauces ;  and  that  there  were  no  circumstances  which  rendered  the  cost 
to  the  company  of  carrying  coal  from  Peterborough  to  those  places  less 
than  the  cost  of  carrying  coal  from  Ipswich  to  the  same  places. 

The  affidavit  then  proceeded  to  refer  to  and  observe  upon  a  report  of 
the  directors  of  the  Eastern  Counties  Railway  Company  containing 
statements  as  to  the  ^expenses  of  the  locomotive  department,  r«igg 
from  which  deductions  were  drawn  which  were  at  variance  with  ^ 
some  of  the  statements  in  the  affidavits  used  on  the  part  of  the  company 
on  the  former  occasion ;  and,  in  particular, — ^referring  to  the  affidavit  of 
the  traffic-manager,  wherein  he  stated  that  ''he  had  carefully  calculated 
^e  co^t  to  the  company  of  the  working  of  the  trains  for  the  carriage 
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and  conveyance  of  coals,  and  that  he  found  from  experience  and  calcula- 
tion that  the  cost  to  the  compnny  of  preparing  and  getting  ready  to 
start  a  coal-train  of  85  trucks  or  200  tons,  without  carrying  or  conveying 
the  said  coals  any  distance  whatever,  was  ahout  one-half,  or  50  per  cent., 
of  the  cost  to  the  company  of  carrying  and  conveying  a  similar  coal- 
train  a  distance  of  one  hundred  miles," — alleged,  that,  if  such  state* 
ment  were  correct,  the  actual  cost  to  the  company  (according  to  the  said 
report)  of  preparing  and  getting  ready  to  start  one  of  such  train-loads 
would  be  the  sum  of  21.  12«.,  or  about  8(2.  per  ton  only. 

The  affidavit  further  proceeded  to  allege,  that,  according  to  the  new 
scale  of  rates,  the  company  charge  the  persons  sending  coal  from  Peter- 
borough, for  the  carriage  of  such  coals  91  miles,  that  is  to  say,  from 
Cambridge  to  Maldon, — Cambridge  being  forty-five  miles  from  Peter- 
borough, and  Maldon  136  miles, — the  sum  of  2$.  2d.  per  ton ;  whereas, 
by  the  said  new  scale,  the  company  charge  the  complainants  for  sending 
such  coal  27  miles, — that  is,  from  Ipswich  to  Bury  St.  Edmunds, — the 
sum  of  2%.  5d.  per  ton:  That,  according  to  the  said  new  scale,  the 
company  charge  the  complainants  for  the  carriage  of  coal  a  distance  of 
8?  miles,  the  sum  of  8«.  per  ton ;  whereas,  they  charge  the  other  dealers 
from  Peterborough  2».  Id.  per  ton  only  for  the  carriage  of  their  coal 
the  further  distance  of  lOQ  miles:  That,  according  to  the  new  scale, 
the  company  charge  for  the  carriage  of  coals  for  the  first  82  miles  2#.  9d. 
\eT  ton,  *for  the  second  82  miles  Is.  4d.  per  ton  (or,  less  than 
lalf ),  for  the  third  82  miles  8d.  per  ton  only  (or,  nearly  three- 
fourths  less  than  the  amount  charged  for  the  first  82  miles\  and  for  the 
fourth  82  miles  8d.  per  ton  only, — that  is  to  say,  they  cnarge  Id.  per 
ton  more  for  the  first  82  miles  than  they  do  for  the  following  96  miles ; 
or  more  than  three  times  as  much  for  the  first  64  miles  as  tney  charge 
for  the  next  64  miles :  That  the  whole  of  the  places  at  which  the  com- 
plainants deal  in  coal  lie  within  a  distance  of  82  miles  from  Ipswich; 
and,  in  consequence  of  the  natural  position  of  Ipswich,  the  merchants 
or  dealers  in  coal  there  (which  is  seaborne  to  Ipswich)  are  limited  to 
about  that  distance,  and  they  cannot  advantageously  send  coal  a  greater 
distance ;  that,  if  they  were  to  send  coal  by  the  company's  railway  a 
further  distance  than  82  miles  towards  Norwich,  they  would  come  into 
close  competition  with  the  coals  which  are  seaborne  to  the  ports  of 
Lowestoft  and  Yarmouth ;  that,  if  they  were  to  send  coal  by  the  com- 
pany's railways  a  further  distance  than  82  miles  towards  London,  they 
would  then  come  into  close  competition  with  the  coals  which  are  seaborne 
to  the  ports  of  Maldon  and  London ;  and  that,  if  they  were  to  send 
coal  by  the  company's  railways  a  further  distance  than  82  miles  towards 
Cambridge,  they  would  then  come  not  only  into  close  competition  with 
the  inland  coal  from  Peterborough,  but  also  into  close  competition  with 
the  coals  which  are  seaborne  to  the  ports  of  Lynn  and  Wisbeach ;  that 
the  effect  of  the  new  scale  of  coal-rates  was,  to  give  the  same  preference 
or  advantage  to  persons  sending  coals  from  Peterborough  to  the  said 
places  at  which  the  complainants  dealt,  as  existed  prior  to  their  appli- 
cation and  the  issuing  of  the  writ  of  injunction,  and  entirely  deprived 
them  of  the  natural  advantages  which  their  position  by  reason  of  the 
proximity  of  Ipswich  to  the  sea  gave  them ;  that,  unless  the  grievance 
*1681  ^  ^^  ^complained  of  was  altered,  the  trade  in  seaborne  coal  to 
-'  Ipswich  would  be  utterly  suferseded  and  destroyed,  and  the 
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prosperity  of  the  port  aod  their  trade  ruined ;  and  that  the  object  of 
the  company  in  making  the  said  scale  of  rates  was  for  the  purpose  of 
competing  with  and  destroying  the  trade  in  seaborne  coal :  That  tho 
company  carry  coals  for  the  persons  sending  them  from  Peterborough 
to  or  towards  the  places  at  which  the  complainants  deal,  and  charge  to 
such  persons  the  rate  specified  in  the  new  scale  of  coal-rates  for  the 
carriage  of  full  train-loads,  although  the  said  coals  are  not  conveyed 
from  Peterborough  for  such  persons  to  such  places  in  full  train-loads  of 
200  tons  or  35  trucks :  That  the  said  coals  start  from  Peterborough  to 
each  places  and  the  other  districts  in  which  such  persons  sending  coala 
from  Peterborough  deal,  in  full  train-loads  of  35  trucks  or  200  tons  ;  that. 
Then  the  train  reaches  Cambridge,  and  sometimes  Bury  St.  Edmunds 
(which  are  distant  from  Peterborough  respectively  45  miles  and  74  miles), 
the  train  no  longer  remains  a  special  or  full  coal-train ;  and  that  such 
coals  stay  either  at  Cambridge  or  Bury  St.  Edmunds,  or  are  taken  on 
from  Cambridge  and  Bury  St.  Edmunds  to  such  places  and  districts  by 
different  engines,  and  generally  form  part  of  the  ordinary  goods  trains : 
That,  in  order  to  get  such  coals  from  Peterborough  to  Mellis,  they  have 
to  be  brought  to  the  Haughley  junction,  and  at  the  Haughley  junction 
they  are  conveyed  to  Mellis  by  a  different  train  and  a  different  engine 
than  that  by  which  they  are  brought  from  Peterborough  or  Cambridge : 
That  the  coals  carried  by  the  company  from  Ipswich  to  Mellis  for  the 
complainants  and  other  merchants  at  Ipswich,  are  conveyed  from  Haugh- 
ley junction  to  Mellis  by  the  same  trains  and  engines  as  convey  the 
coals  from  Haughley  junction  to  Mellis  of  the  persons  so  sending  them 
from  Peterborough  to  Mellis:  That,  in  *order  to  get  coals  from  rn^-t^Q 
Peterborough  to  Iladleigh,  they  have  to  be  brought  through  ^ 
Ipswich  to  Bcntley  junction  ;  and  from  Bentley  junction  they  are  con* 
vejed  by  a  different  train  and  by  a  different  engine  than  that  by  which 
they  were  brought  to  Bentley  from  Peterborough  or  Cambridge :  And 
that  the  coals  carried  by  the  company  from  Ipswich  to  Iladleigh  for  the 
complainants  and  other  merchants  at  Ipswich,  are  conveyed  by  the  same 
train  and  engine  as  the  co<!.1s  of  the  persons  so  sending  them  from  Peter- 
borough to  Hadleigh. 

Bovillj  Q.  C,  and  Sharps^  showed  cause,  upon  affidavits  by  the 
engineer  and  traffic-manager,  and  the  several  directors  of  the  company, 
the  former  of  whom  deposed  in  substance  as  follows: — That,  imme- 
diately after  the  delivery  of  the  judgment  upon  the  former  motion,  the 
chairman  of  the  board  of  directors  caused  a  copy  of  such  judgment  to 
be  delivered  to  the  traffic-manager,  with  instructions  honestly,  fairly, 
and  bott&  fide  to  alter  and  amend  the  scale  so  as  to  carry  out  the  judg- 
ment according  to  its  true  intent  and  meaning,  and  so  that  no  undue 
preference  should  be  given  to  the  Peterborough  dealers,  and  no  undue 
disadvantage  should  be  brought  upon  the  complainants  and  the  other 
Ipswich  dealers  in  coal :  That  the  traffic-manager  altered  and  amended 
the  scale  accordingly,  and  that  the  directors,  after  carefully  considering 
the  altered  scale,  and  consulting  their  legal  advisers  thereon,  adopted  it 
ia  the  bonS  fide  belief  that  they  were  thereby  fairly  and  honestly  carry- 
ing out  the  judgment  of  the  court,  and  that  no  undue  preference  was 
thereby  given  to  the  Peterborough  dealers,  and  no  undue  disadvantage 
brought  upon  the  complainants  and  other  Ipswich  dealers:  That  the 
rates  and  charges  for  the  conveyance  of  coal  for  distances  betwcep  one 
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mile  and  75  miles,  as  contained  in  the  former  scales,  were,  as  the  depo- 
*17m  ^^^^^  *believed,  sanctioned  and  allowed  by  the  judgment  of  this 

J  court  as  rates  or  charges  by  which  no  undue  preference  was  given 
to  the  Peterborough  dealers,  and  no  undue  disadvantage  was  brought 
upon  the  complainants  and  other  Ipswich  dealers,  and  therefore  that  no 
alterations  or  amendments  were  made  in  the  said  rates  or  charges,  bat 
that  they  remained  as  before.  The  affidavits  then  went  on  to  state  that 
there  were  circumstances  which  rendered  the  cost  per  ton  per  mile  to 
the  company  of  carrying  coal  from  Peterborough  to  the-  places  in  the 
district  No.  8  in  the  paper  marked  A.  referred  to  in  the  complainant's 
affidavit,  less  than  the  cost  to  them  of  carrying  coal  for  the  complainants 
from  Ipswich  to  those  places,  and  that  there  was  such  difference  of  cost 
as  to  justify  such  a  difference  of  charge  as  mentioned  in  the  complain- 
ants' affidavit;  and,  after  giving,  as  before,  the  relative  distances  of 
those  several  places  from  Peterborough  and  from  Ipswich  respectively, 
they  assigned  for  reason  that  the  cost  to  the  company  of  the  carriage  of 
coal  for  long  distances  is  proportionately  less  than  the  cost  of  the 
carriage  of  coal  for  short  distances.  The  affidavits  then  went  on  to 
allege  that  it  had  been  found  by  experience  and  calculation  that  the 
cost  to  the  company  of  preparing  and  getting  ready  to  start  a  coal-train 
of  35  trucks  or  200  tons,  without  carrying  the  said  coals  any  distance 
whatever,  was  about  one-half  of  the  cost  to  the  company  of  carrying  a 
similar  coal-train  a  distance  of  100  miles.  They  then  gave  tables 
showing  the  proportion  which  the  cost  to  the  company,  and  the  sums 
charged  by  them  respectively,  for  the  conveyance  of  a  full  train 
distances  varying  from  10  to  90  miles,  bore  to  the  cost  of  carrying  coals 
in  a  similar  train  a  distance  of  *100  miles.  They  then  alleged,  that, 
from  a  comparison  of  those  results,  it  appeared  that  the  charges  made 
*17n   ^y  *^®  company  for  the  carrying  of  coal  in  trains  of  35  *truck3 

J  or  200  tons  from  Peterborough  to  the  places  at  which  the  com- 
plainants trade,  was  greater  in  proportion  to  the  cost  to  the  company  of 
the  carrying  of  coal  in  such  trains  than  were  the  charges  made  by  the 
company  for  carrying  coals  in  such  trains  from  Ipswich  to  the  places  at 
which  the  complainants  trade,  and  consequently  that  the  profit  to  the 
company  upon  carrying  coals  in  such  trains  from  Peterborough  to  the 
last-mentioned  places  was  greater  than  the  profit  to  the  company  upon 
carrying  coals  in  such  trains  from  Ipswich  to  the  last-mentioned  places; 
and  thus,  so  far  from  the  new  scale  tending  to  suppress  and  destroy  the 
trade  in  coals  of  the  complainants,  it  was  more  advantageous  to  the 
complainants  compared  with  the  cost  to  the  company  than  to  the  persons 
trading  in  coals  from  Peterborough :  That  it  was  impossible  so  to 
construct  scales  of  rates  for  the  carriage  of  coals  for  a  distance  so  long 
as  137  miles,  without  making  the  same  rate  or  charge  for  the  carriage 
of  coals  for  different  distances,  or,  in  other  words,  "  annihilating  in  point 
of  expense  of  carriage"  a  certain  portion  of  distance;  and  therefore, 
when  the  distance  along  which  coals  are  carried  increases  considerably, 
and  consequently  the  cost  per  ton  per  mile  diminishes  considerably,  the 
greater  will  be  the  different  distances  in  respect  of  which  the  same  total 
rate  is  charged,  or,  in  other  words,  the  greater  must  necessarily  be  the 
distance  annihilated  or  destroyed  in  point  of  expense  of  carriage :  That, 
since  the  service  of  the  writ  of  injunction,  the  company  had  charged  to 
the  dealers  in  coal  at  Peterborough  for  the  carriage  of  their  coal  from 
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Peterborough  to  Ipswich  an  increased  rate  of  Sd.  per  ton, — to  Needham 
Market,  an  increased  rate  of  Sd.  per  ton, — to  Stowmarket  an  increased 
rate  of  2d.  per  ton, — to  Mellis  an  increased  rate  of  2d.  per  ton, — and 
to  Diss  an  increased  rate  of  Sd,  per  ton:  That,  according  to  *the  r#i7o 
new  scale,  the  sum  charged  by  the  company  for  the  carriage  of  L 
coal  a  distance  of  137  miles  (being  the  maximum  distance  mentioned  in 
such  new  scale)  is  5$.  Id.  per  ton,  and  is  6(2.  per  ton  less  than  the  sum 
formerly  charged  by  them  for  the  carriage  of  coal  a  similar  distance, 
because  the  rates  have  been  increased  at  an  uniform  rate  of  four  miles 
for  Id.  from  75  miles  to  the  end  of  the  scale,  in  order  to  carry  out  the 
judgment  of  this  court ;  that  no  complaint  had  been  made  by  the  com- 
plainants as  to  the  charges  made  by  the  company  to  the  Peterborough 
dealers,  or  any  other  dealers  in  coals  whatsoever,  for  the  carriage  of 
coal  a  distance  of  137  miles ;  and  that  none  of  the  towns  of  Thurston, 
Mellis,  Stowmarket,  Needham  Market,  Hadleigh,  Bury  St.  Edmunds, 
Diss,  and  Ipswich  are  distant  from  Peterborough  137  miles:  That, 
although  it  is  true  that  the  company  charge  for  the  carriage  of  coal 
from  Peterborough  to  Bury  St.  Edmunds  4«.  3d.  per  ton,  and  from 
Peterborough  to  Hadleigh,  vi&  Bury  St.  Bdmunds  and  Ipswich,  6«.  Id, 
per  ton,  being  (as  alleged  in  the  complainants'  affidavit)  a  charge  of  lOd, 
per  ton  or  \d.  per  ton  per  mile  for  the  distance  between  Bury  St. 
Bdmunds  and  Hadleigh,  yet  it  is  only  after  the  coals  have  been  con- 
veyed from  Peterborough  to  Bury  St.  Edmunds  as  a  part  of  the  journey 
from  Peterborough  to  Hadleigh,  and  after  the  company  have  become 
entitled  to  the  charge  of  48.  Sd.  as  aforesaid  for  the  carriage  from 
Peterborough  to  Bury  St.  Edmunds,  that  they  charge  for  the  part  of 
the  said  journey  from  Bury  St.  Edmunds  the  sum  of  lOd.  per  ton ;  and 
that  the  company  would  not  have  received  the  said  charge  of  48.  Sd. 
per  ton  for  the  carriage  of  the  said  coals,  unless  they  had  after- 
wards been  proceeding  onwards  to  Hadleigh;  and  that  the  company 
would  charge  to  the  dealers  in  coal  at  Peterborough,  and  all  other 
^persons  whatever,  the  same  charge  per  ton  per  mile  for  the  car-  r«i  ^H 
riage  of  coal  from  Bury  St.  Edmunds  to  Ipswich  as  they  do  to  ^ 
the  complainants  and  other  dealers  in  coal  at  Ipswich  for  the  carriage 
of  coal  from  Ipswich  to  Bury  St.  Edmunds,  if  the  coals  passing  from 
Bury  St.  Edmunds  to  Ipswich  had  not  been  conveyed  from  Peterborough 
to  Bury  St.  Edmunds  as  a  portion  of  a  longer  distance  from  Peterbo- 
rough to  Hadleigh,  along  which  the  said  coals  had  been  or  were  to  be 
carried  by  the  company ;  and  that  the  reason  why  the  company  charge 
the  rate  of  58.  Id.  for  113  miles,  is,  because  the  cost  to  the  company  of 
the  carriage  of  coal  for  long  distances  is  proportionately  less  than  the 
cost  of  the  carriage  of  coal  for  short  distances,  as  shown  in  the  former 
part  of  the  affidavit:  That,  since  the  issuing  of  the  injunction,  the 
company  had  not  made  any  alteration  whatever  in  the  charges  for  car- 
riage of  coals  to  persons  sending  coals  from  Peterborough  to  Bury  St. 
Edmunds,  Elmsw^ell,  Thurston,  and  Hadleigh ;  nor  had  they  made  any 
alterations  in  the  charges  for  the  carriage  of  coal  from  Ipswich  to  such 
places,  for  the  reasons  already  stated :  That  the  alteration  in  the  scale 
of  rates  for  the  carriage  of  coal  a  distance  of  113  miles,  viz.,  the  dis- 
tance from  Peterborough  to  Hadleigh,  was  made  upon  the  principle  of 
increasing  the  rates  for  the  carriage  of  coal  per  ton  between  the  dis- 
tances of  75  miles  and  137  miles,  at  the  rate  of  Id.  for  every  four  miles, 
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as  before  stated.  The  affidavits  then  adverted  to  the  half-yearly  report 
of  the  directors  to  the  shareholders,  and  entered  into  a  calculatiou  of 
the  cost  to  the  company  of  conveying  trains  to  the  different  places  men- 
tioned, and  concluded  with  a  general  allegation  that  the  introduction  of 
landborne  coal  into  the  districts  referred  to  operated  beneficially  to  the 
public,  by  inducing  competition,  and  so  keeping  down  the  price  of  sea- 
*1741  ^^^^^  coals.  The  affidavits  of  *the  chairman  and  directors  dis- 
-^  claimed  all  intention  to  evade  compliance  with  the  injunction,  and 
stated  the  instructions  which  they  had  given  to  their  engineer  and  traffic- 
manager  with  a  view  to  the  carrying  out  the  order  of  the  court,  and  their 
belief  that  this  had  been  done. 

Atkertotiy  Q.  C,  and  T.  JoneSy  were  heard  in  support  of  the  rule. 

The  arguments  consisted  entirely  of  observations  upon  the  affidavits 
filed  on  the  one  side  and  on  the  other,  and  references  to  the  former 
judgments  upon  the  contests  between  these  parties. 

Williams,  J. — I  am  of  opinion  that  this  rule  must  be  discharged. 
The  order  of  the  court  upon  which  the  present  application  for  an  attach- 
ment is  founded,  was  a  general  order  that  a  writ  should  issue  enjoining 
the  company  to  desist  from  giving  an  undue  preference,  in  respect  of  the 
carriage  of  coals,  to  persons  sending  coal  from  Peterborough  towards  the 
places  mentioned  in  the  rule  which  was  made  absolute  on  that  occasion. 
But  the  rule  was  explained  by  the  judgment  which  accompanied  the 
grant  of  it,  to  be  founded  upon  certain  anomalous  charges  in  the  scale 
of  rates  which  had  been  adopted  by  the  company, — those  anomalous 
charges  being  not  only  perfectly  unaccounted  for  in  the  affidavits  used 
by  the  company  on  that  occasion,  but  also  having  in  their  nature  a  direct 
tendency  to  give  an  undue  preference  to  the  Peterborough  dealers  over 
the  Ipswich  dealers.  Now,  with  respect  to  those  particular  features  in 
the  old  rates,  the  company  have  substantially  reformed  all  these.  They 
have  in  the  new  scale  which  they  have  published  adopted  the  suggestions 

♦1751  ^^^^^  ^®^^  ^^^°^  ^^^  court  with  *reference  to  what  would  hare 
•^  been  the  proper  mode  of  framing  that  scale :  and  this  is  accom- 
panied by  a  most  explicit  affidavit  that  they  have  done  their  best  to  carry 
into  effect  the  order  of  the  court,  and  to  construct  a  scale  of  rates  that 
should  be  in  all  respects,  to  the  best  of  their  judgment  and  opinion,  con- 
formable to  the  order  of  the  court.  As  far,  therefore,  as  that  goes,  there 
is  no  doubt  that  this  application  for  an  attachment  has  entirely  failed. 
But  it  has  been  contended, — and  I  will  take  it  for  granted  that  it  has 
been  properly  contended, — on  behalf  of  the  applicants,  that,  looking  at 
the  general  terms  of  the  rule,  notwithstanding  the  judgment  was  founded 
upon  certain  items  in  the  scale  of  rates  which  have  been  reformed,  it 
was  open  to  them  to  contend  that  there  had  been  a  violation  of  the  injunc- 
tion generally  by  the  new  scale  of  rates  giving  an  undue  preference  in 
other  respects  to  the  Peterborough  dealers  over  the  Ipswich  dealers. 
And  the  main  argument  in  support  of  that  view  of  the  case  was  based 
upon  this : — It  unquestionably  appears  upon  the  face  of  the  new  scale 
of  rates  that  the  charges  made  to  the  Peterborough  dealers  who  sent 
coals  to  the  places  where  they  enter  into  competition  with  the  Ipswich 
dealers,  beginning  with  Bury  St.  Edmunds,  is  not  at  all  in  an  equal 
ratio  with  the  scale  of  charges  imposed  upon  the  Ipswich  dealers.  But 
then,  on  behalf  of  the  company  it  is  said  that,  though  that  is  so,  they 
account  for  it  and  justify  it  upon  the  ground  that  there  is  what  has  been 
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called  the  expense  of  preparing  and  starting  the  train,  which  falls  upon 
the  company  in  respect  of  every  train  which  leaves  the  station,  whatever 
be  the  distance  it  has  to  travel :  so  that  the  same  expense  is  incurred  by 
the  company  in  that  respect,  whether  the  train  goes  27  miles,  or  100 
miles,  or  any  other  distance  that  might  be  suggested.  And  it  is  said, 
that,  taking  that  into  account,  the  ^disproportion  in  the  charges,  r^-iiTg 
ha?ing  reference  to  the  distances,  is  fully  accounted  for.  After  ^ 
a  careful  consideration  of  the  affidavits  on  both  sides,  I  am  of  opinion 
that  that  is  a  correct  view  of  the  case.  It  is  admitted  that  there  is  such 
a  general  charge  incurred  by  the  company  upon  the  starting  of  every 
train,  whatever  the  distance  it  has  to  travel ;  and  that  circumstance,  in 
my  opinion,  sufficiently  accounts  for  the  difference  of  charge  which  is 
complained  of.  But  then  it  is  urged,  on  behalf  of  the  company,  that, 
assaming  that  principle  to  be  one  upon  which  they  are  justified  in  acting, 
although  it  may  justify  the  diminished  scale  of  rates  beyond  a  distance 
of  74  miles,  it  does  not  satisfactorily  account  for  the  rates  up  to  that 
point  for  the  shorter  distances.  It  certainly  must  be  admitted  that  the 
earlier  part  of  the  scale  is  not  framed  strictly  in  accordance  with  the 
principle  suggested.  For  some  reason,  which  is  not  apparent  on  the 
face  of  the  affidavits,  so  far  from  their  being  based  upon  that  principle, 
the  rates  are  considerably  lower :  the  increase  is  upon  a  different  footing 
altogether :  and  it  would  appear  that  the  company  charge  a  great  deal 
less  than  would  be  the  proper  charge  if  that  principle  had  been  adopted. 
But  the  question  is,  whether  that  affords  any  ground  for  making  this  rule 
absolute  for  an  attachment  asainst  the  company.  I  am  of  opinion  that  it 
does  not.  In  the  first  place,  I  must  observe  that,  although  I  find  nothing 
in  the  affidavits  made  by  the  company's  officers  to  justify  or  explain  this 
anomalous  rate  of  charge  for  the  earlier  distances,  yet  the  observation 
o{  Mr.  BoviU  is  perfectly  true,  that  neither  on  the  former  occasion  nor 
on  this  were  the  company  at  all  challenged  to  account  for  this  anoma- 
lous part  of  their  scale :  and  in  addition  to  this,  it  must  be  observed  that 
it  is  not  now  shown  that  this  diminished  rate  of  charge  is  at  all  detri- 
mental to  the  complainants,  or  *has  in  any  way  the  eff^ect  of  pre-  r«i'7'j 
ferring  the  Peterborough  dealers.  Indeed,  if  the  principle  above  ^ 
suggested  were  carried  out  on  all  parts  of  the  transit,  the  consequences 
would  be  still  more  injurious  to  the  Ipswich  dealers  than  the  rates  of 
which  they  now  complain,  by  raising  the  rates  considerably  within  the 
distance  of  twenty-seven  miles,  which  comprises  all  the  places  where 
their  coal  enters  into  competition  with  that  of  the  Peterborough  dealers* 
I  therefore  think  that  no  sufficient  ground  has  been  laid  for  an  attach- 
ment, and  consequently  that  the  rule  must  be  discharged,  and  discharged 
with  costs. 

Crowder,  J. — It  seems  to  me  also  that  the  complainants  have  failed 
to  establish  any  ground  for  calling  upon  us  to  make  this  rule  absolute. 
In  consequence  of  the  judgment  pronounced  by  the  court  upon  the 
former  occasion,  it  became  necessary  for  the  company  to  reform  their 
scale  of  rates :  and  it  appears  that  they  have  done  so  in  the  points  to 
which  their  attention  was  particularly  directed  by  the  judgment.  Look- 
ing at  the  affidavits  produced  before  us  in  answer  to  this  rule,  I  can  find 
nothing  in  them  which  shows  that  there  has  been  any  wilful  contempt 
of  the  order  of  the  court,  or  any  intention  on  the  part  of  the  company 
to  evade  a  compliance  with  its  injunction.     On  the  contrary,  it  seems 
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that  they  have  bond  fide  endeavoured  to  the  best  of  their  judgment  and 
ability  to  comply  with  it.  The  afiidavit  of  the  company's  engineer  and 
traffic-manager  shows  that  they  have  gone  into  very  minute  calculations 
as  to  the  expense  of  running  trains  of  200  tons  or  85  trucks,  and  have 
endeavoured  to  establish  a  principle  upon  which  to  found  their  rates  of 
charge.  They  say  that  the  cost  of  preparing  a  coal-train  of  200  tons 
or  35  trucks  amounts  to  one-half  the  entire  expense  of  conveying  a  train 
*17R1  ^^  ^^^^  description  a  distance  of  100  *miles.  Upon  that  foanda- 
•'   tion  they  appear  to  have  proceeded  so  far  as  regards  the  greater 

f>art  of  the  scale ;  and  they  show  that  all  the  charges  which  are  partica- 
arly  objected  to  as  being  too  favourable  to  the  Peterborough  dealers 
have  been  adjusted  upon  that  principle.  But,  on  the  part  of  the  com- 
plainants, it  is  said  that  that  principle  presses  heavily  and  unfairly  upon 
the  Ipswich  dealers,  who  carry  on  the  whole  of  their  trade  within  a 
distance  far  short  of  100  miles  from  that  place.  It  may  be  that  that  is 
80 :  but,  assuming  that  the  company  are  right  in  their  estimate  of  the 
comparative  cost  to  them  of  the  transit  of  a  full  train-load  for  the 
longer  or  the  shorter  distance,  it  is  obvious,  that,  if  the  cost  of  starting 
the  train  were  taken  into  the  account,  the  charges  for  the  shorter  dis- 
tances would  be  even  larger  than  they  now  are.  An  observation  to  this 
eflfect  having  been  made  by  the  court  in  the  course  of  the  argument,  and 
the  counsel  for  the  company  being  asked  how  they  could  afford,  regard 
being  had  to  the  cost  of  preparing  and  starting  a  train,  to  charge  sach 
low  rates  as  they  do  for  the  shorter  distances,  the  answer  I  think  was 
sufficiently  suggestive,  viz.,  that  there  are  many  circumstances  which 
may  induce  a  railway  company  to  charge  on  parts  of  their  line  rates 
which  leave  them  little  or  no  remuneration, — as,  the  proximity  of  rivers 
or  canals  or  other  lines  of  railway  which  may  enter  into  competition 
with  them,  and  materially  affect  their  interests.  This  seems  to  be  the 
ground  upon  which,  in  all  probability,  the  rates  have  been  settled  in  the 
earlier  portion  of  the  scale  which  is  complained  of.  If  this  were  to  be 
altered,  the  alteration,  so  far  from  benefiting,  would  very  materially 
prejudice  the  interests  of  the  Ipswich  dealers.  Looking,  then,  at  the 
scale  of  charges,  as  reformed  by  the  company  in  pursuance  of  the  jodg* 
ment  of  this  court  on  the  former  motion,  I  see  no  reason  for  thinking 
^^1791  ^^^^  there  *has  been  any  design  on  their  part  to  evade  compli- 
-■  ance  with  the  injunction,  or  to  give  the  Peterborough  dealers  an 
undue  advantage  at  the  expense  of  those  of  Ipswich ;  and  therefore  I 
agree  with  my  jBrother  Williams  that  this  rule  must  be  discharged  with 
costs. 

WiLLBS,  J. — I  am  of  the  same  opinion.  Assuming  that  the  average 
cost  of  preparing  and  starting  a  train-load  of  200  tons  or  85  trucks  of 
coal  is  2«.  5d.  per  ton,  as  is  sworn  to  on  the  part  of  the  company,  and 
not  controverted  on  the  part  of  the  complainants,  the  latter  have  failed 
to  make  out  that  the  cost  with  the  mileage  (which  is  admitted  to  be  cor- 
rectly charged)  would  make  a  tonnage-rate  less  than  the  charges  of 
which  they  complain.  Unless  they  establish  this, — and  they  certainly 
have  not  done  so, — they  have  no  locus  standi ;  and  consequently  they 
must  bear  the  usual  penalty  of  an  unsuccessful  experiment,  by  having 
their  rule  discharged  with  costs.  Rule  discharged,  with  costs. 
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♦WARNER,  Appellant,  RIDDIFORD,  Respondent.    Feb.  12.    [*180 

The  defendaDt,  the  owner  of  a  beer-houae,  placed  the  plaintiff  therein  to  carry  on  the  bttsinesB 
u  hia  servant  at  weekly  wages,  with  an  agreement  for  a  month* $  notice  to  determine  the  ser- 
riee.  Haying  given  him  a  toeel^a  notice,  the  defendant  made  up  the  account  and  required 
the  plaintiff  to  pay  him  the  balance ;  and,  on  the  plaintiff's  refusal  to  accede  to  this  request^ 
on  the  ground  that  he  had  not  received  the  stipulated  month's  notice,  the  defendant  brought 
in  a  superintendent  and  a  seijeant  of  police,  one  of  whom,  oil  the  plaintiffs  attempting  to 
go  up  stairs,  refused  to  permit  him  to  do  so,  and  ultimately  only  allowed  him  to  go 
aooompanied  by  an  oflScer.  After  some  further  altercation  about  the  money,  and  the  plain- 
tiff's again  refusing  to  hand  it  over  at  the  request  of  the  superintendent,  the  latter  asked  the 
defendant  if  he  should  take  him :  it  did  not  appear  what  answer  the  defendant  made,  but  the 
officer  took  the  plaintiff  into  custody,  and  entered  a  charge  of  embezslement  against  him  at 
the  station-bouse,  and  afterwards  carried  him  before  the  magistrates,  by  whom  he  was 
discharged. 

In  an  action  in  the  county  court  for  the  false  imprisonment,  the  judge  told  the  jury  that  there 
were  three  questions  for  their  consideration, — first,  whether  there  was  any  imprisonment,— 
secondly,  by  whom  it  was  committed, — thirdly,  whether  there  was  any  legal  ground  for  it 
Upon  the  first  point,  he  told  them  that  "  to  constitute  an  imprisonment,  it  was  not  necessary 
that  the  person  should  be  locked  up  within  four  walls,  but  that,  if  he  was  restrained  in  his 
froedom  of  action  by  another,  that  was  an  act  of  imprisonment,  and  that  the  way  in  which 
the  plaintiff  had  been  constrained  in  hia  own  haute  and  the  restraint  put  upon  his  person  by 
refusing  him  permission  to  leave  the  room  and  go  up  stairs  in  hit  otm  houae,  was  in  itself  an 
imprisonment,  independent  of  his  being  conveyed  before  a  magistrate ;"  upon  the  second, 
"that,  if  they  found  the  defendant  was  the  moving  party  in  causing  the  imprisonment,  he 
was  responsible  for  it ;"  and,  upon  the  third,  "  that  the  plaintiff,  at  tenant  or  at  laic/ul  occupier, 
nuder  an  agreement  not  then  terminated,  of  the  premises,  was  not  legally  liable  to  be  ejected  by 
compulsion  and  without  notice,  and  that,  if  he  refused  to  leave  the  house,  the  defendant 
could  only  eject  him  by  adopting  the  proper  legal  proceedings  to  obtain  possession,  and  that 
there  was  no  evidence  whatever  to  support  or  justify  the  charge  of  embezzlement." 

The  jury  having  found  for  the  plaintiff, — Held,  upon  an  appeal,  that,  although  the  latter  part 
of  the  summing-up  (which  seemed  to  assume  that  there  was  a  tenancy  or  quasi  tenancy)  wai 
somewhat  inaccurate,  it  did  not  amount  to  a  misdirection  in  point  of  law. 

SemhUf  that  the  county  court  judge  has  (under  the  I5th  section  of  the  13  &  14  Vict.  o.  61,  and 
the  lAitii  of  the  rules  of  practice  issued  under  the  authority  of  the  19  A  20  Viot  o.  108,  8« 
32)  no  power  to  alter  or  add  to  an  appeal  case  after  it  has  been  agreed  on  and  signed  by  the 
partis  or  by  their  attorneys. 

This  was  an  action  brought  to  recover  damages  as  stated  in  the  par- 
ticulars of  the  plaintiff's  claim,  '^  For  that  the  defendant  assaulted  the 
plaintiff  and  imprisoned  and  detained  him  in  prison  without  any  reason- 
able or  probable  cause.*' 

The  cause  was  tried  (with  a  jury)  in  the  county  court  of  Wiltshire 
holden  at  Swindon,  on  the  10th  of  November,  1867. 

The  first  witness  for  the  plaintiff  was  the  plaintiff  himself.  He  stated, 
that,  in  the  beginning  of  the  year,  the  defendant,  who  kept  a  beer-house 
at  New  Swindon,  proposed  to  him  to  come  and  manage  his  business  there, 
ofering  to  pay  him  as  wages  30«.  a  week,  or  62.  per  month, — a  month's 
notice  to  be  given  *either  way;  which  offer  was  accepted  by  the  r^-io-i 
plaintiff,  and  he  accordingly  came  to  New  Swindon  in  April  last.  1- 
He  further  stated,  that,  on  the  9th  of  September  last,  the  defendant 
(Warner)  had  said  that  he  could  not  pay  him  the  wages  he  had  hitherto 
paid ;  and  that,  after  some  discussion,  the  defendant  offered  the  plaintiff 
12.  a  week,  which  the  plaintiff  refused.  ^'  We  had,"  said  the  plaintiff, 
"a  main  bother."  He  further  stated  that  the  defendant  and  hij«  wife 
slept  under  his  roof;  that,  on  the  morrow  morning,  the  defendant  gave 
him  a  week's  notice  to  leave  his  service ;  that  he  (plaintiff)  merely  smiled, 
and  said  *'  thank  you ;"  that^  on  the  following  Wednesday,  the  16th  of 


181  WARNER,  App.,  RIDDIFORD,  Resp,    H.  V.  1858. 

September,  the  defendant  and  his  wife  drove  up ;  that  he  then  told  thn 
defendant  that  he  should  take  no  notice  of  the  week's  notice  which  the 
defendant  had  given  him ;  that  the  defendant  and  one  Monk  went  into 
the  cellar  at  six  o*clock,  and  the  defendant  called  the  plaintiff  to  take 
stock;  that  the  plaintiff  refused  to  have  stock  taken  that  night;  that 
they  had  a  regular  bother ;  that  the  plaintiff  requested  Monk  to  come 
the  following  morning,  when  he  said  he  had  promised  the  defendant  to 
do  so ;  that  defendant  and  his  wife  slept  there  that  night ;  that,  on  the 
next  day,  plaintiff  was  engaged  in  making  up  the  books,  when  the 
defendant  came  in  with  one  Vallis;  that  plaintiff  went  through  with 
defendant  and  Vallis  in  the  cellar,  and  when  they  came  out  they  began 
to  take  account  of  glass  and  cigars ;  that  the  keys  were  in  the  till ;  that 
defendant  and  Vallis  went  up  stairs  to  cast  up  accounts;  that  they  did 
not  call  upon  plaintiff  to  know  what  money  he  had  in  hand;  that  they 
went  out,  and  he  remained  as  usual ;  that,  between  five  and  six  o'clock, 
defendant  and  Vallis  came  back  with  the  police  superintendent  and  Ser- 
jeant ;  that  many  persons  were  about ;  that  plaintiff  put  the  keys  of  the 
*1  R21  ^^"  ^"  ^'^  pocket,  saying  *they  were  his  yet ;  that  the  superin- 

^  tendent  said  they  were  come  for  plaintiff  to  give  up  defendant's 
money,  and  that  plaintiff  then  said,  "  Very  well ;  if  Warner  will  give 
me  warning,  I'll  go  on  the  12th  of  October,  but,  if  this  is  not  done,  Til 
stick  to  what  I've  got;'*  that  Mr.  Haynes  (the  superintendent)  then  said, 
^'  Now,  Mr.  Warner,  you  are  at  liberty  to  break  open  anything  there  is 
in  the  house;"  that,  as  Warner  was  going  towards  the  till,  as  plaintiff 
thought,  to  break  it  open,  he  (plaintiff)  said,  '*  You  need  not  do  that, 
here's  the  keys;"  that  defendant  pulled  out  of  his  pocket  a  receipt  for 
five  weeks,  and  said,  ''  Thee  beest  only  a  weekly  servant,  and  I'll  give 
thee  a  week's  wages,  and  no  more ;"  that  plaintiff  then  gave  them  the 
keys  of  the  till ;  that  they  took  out  the  money ;  that  plaintiff's  wife,  with 
the  superintendent  and  defendant,  went  up  stairs,  and,  when  they  came 
down,  plaintiff  was  called  into  the  parlour  and  asked  for  30Z.  0$.  9d, ; 
that  plaintiff  said  be  would  not  give  it  without  his  right,  his  month's 
money ;  that  the  Serjeant  watched  the  plaintiffs  and  would  not  allow  him 
to  go  up  stairs  ;  that  plaintiff  went  to  see  his  child ;  that  he  said  to  ike 
superintendent^  he  hoped^  if  he  was  in  custody^  he  would  permit  him  to 
go  and  change  his  clothes;  that  one  Bullock  (the  officer)  went  up  with 
the  plaintiff;  that  the  superintendent  took  him  to  the  station-hou^e ;  that 
he  was  in  the  station-house  three  hours^  and  at  nine  at  night  was  taken 
before  the  magistrate  and  bailed;  and  that  Bullock,  the  officer,  and 
Haynes,  the  superintendent,  were  there.  The  plaintiff  further  stated, 
that,  on  the  2\th  of  September^  he  attended  before  the  magistrate  again^ 
with  Mr.  Browne  his  solicitor ;  that  Mr.  Browne,  who  appeared  for  him, 
opened  the  case ;  that  Haynes,  the  superintendent  of  police,  said  defend- 
ant did  not  wish  to  press  the  case ;  that  the  magistrate  said  there  was  no 
*1831  ^^^^  against  him,  ayid  he  was  discharged;  that  *he  paid  Mr. 

•^  Browne  1^  II9.  6(2.,  witnesses,  10«.,  and  summons,  Ss.;  that,  on 
the  Saturday  following,  defendant  wanted  him  to  go  to  his  lawyer's  to 
have  a  receipt  for  the  money  he  had  paid,  viz.,  80Z.  0«.  9c{.,  deducting 
the  6L  for  his  month's  wages,  and  leaving  241,  Os.  9d. ;  and  that  he 
wished  him  to  go  back  at  11.  per  week,  which  plaintiff  refused. 

On  cross-examination,  the  plaintiff  stated,  that,  on  the  9th  of  Sep- 
tember, he  and  defendant  had  a  main  bother;  that  defendant  told  him 
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to  give  up  the  money  to  Mrs.  Warner,  and  that  he  (plaintiff)  refused ; 
that  the  stock  had  been  taken;  that,  on  the  9th  of  September,  the 
defendant  said  he  could  not  afford  to  give  plaintiff  more  than  1/.  a  week ; 
that,  on  the  16th  he  (plaintiff)  refused  to  let  stock  be  taken ;  that  he 
did  not  recollect  swearing  that  night;  that  next  morning  Vallis  and 
defendant  came  again,  and  plaintiff  went  round  the  cellar  with  them ; 
that  Vallis  did  not  immediately  ask  for  money,  not  until  plaintiff  was 
called  upon  for  80/.  O9.  9d. ;  that  that  was  after  they  had  taken  the  cash 
from  the  till ;  that  plaintiff  produced  an  account  for  certain  small  moneys; 
that  lie  claimed  6/.  for  a  month's  wages ;  that  Vallis  never  said  he  should 
require  a  receipt  for  four  weeks;  that,  in  the  evening,  they  said  he 
wanted  30/.  0«.  9i.,  and  plaintiff  said  "Very  well,  give  me  my  month's 
wages,  and  you  may  do  what  you  like ;"  that  Haynes  (the  superintend- 
ent) said  defendant  was  at  liberty  to  break  open  the  locks  in  the  house ; 
that  plaintiff  did  not  hear  defendant  or  any  one  eUe  tell  the  police  officer 
to  take  him  (plaintiff)  into  custody;  that  four  friends  came  to  him 
(plaintiff)  at  the  station-house,  and  he  had  a  talk  that  night  about  an 
action  for  false  imprisonment ;  that  Haynes  advised  him  to  give  up  the 
money,  and  he  refused ;  that  he  did  not  say  he  "  would  not  give  up  the 
fiioney ;"  that  he  went  to  Mr.  Browne  when  he  was  *liberated  on  r^-ioj^ 
bail ;  and  that  the  charge  was  entered  on  the  sheet  as  "  embez-  ^ 
dement." 

Millicent  Riddiford,  wife  of  the  plaintiff,  said  that  she  was  present  at 
the  agreement  between  her  husband  and  defendant;  that  there  was  to 
be  a  month's  notice  given  either  way;  that  she  was  present  when  the 
police  officer  came,  and  when  her  husband  went  away,  and  when  he  fthe 
officer)  went  up  stairs ;  that  plaintiff  wanted  to  go  up  stairs,  and  tney 
wonld  not  let  him  ;  that  they  searched  the  room  and  boxes,  and  left  the 
things  as  they  were,  scattered  abcmt;  that  there  were  many  persons 
about ;  that  ^fae  heard  them  ask  for  the  money,  and  her  husband  said, 
provided  they  gave  him  his  month's  wages,  he  would  give  it  up. 

On  cross-examination,  the  witness  said  that  she  unlocked  the  boxes ; 
that  she  would  not  give  them  the  keys ;  that  they  found  some  small  coin 
belonging  to  the  little  girl ;  that  Haynes,  the  superintendent,  asked 
Warner  (the  defendant)  whether  he  was  to  take  Riddiford,  the  plaintiff, 
and  that  she  did  not  hear  any  answer  by  defendant;  and  that  her  hus- 
band was  taken  off  by  Bullock. 

John  Short  said  that  he  had  taken  stock,  being  employed  by  defend- 
ant, and  that  plaintiff  was  never  unwilling  to  pay  over  the  money ;  that, 
previous  to  the  10th  of  April,  defendant  said  to  him,  ^*I  have  a  man 
coming  from  the  country :  I  have  made  an  arrangement  that  I  can  get 
rid  of  him  at  any  time  at  a  month :  that  is  our  agreement." 

Edwin  Monk  said  that  he  remembered  the  9th  of  September,  and  the 
parties  coming  to  his  house ;  that  defendant  said  to  plaintiff,  '^  I  give 
70U  a  week's  notice ;"  that  plaintiff  said  nothing  at  the  time,  but  auer- 
wards,  when  defendant  was  gone,  said  something  about  a  month's  notice* 

The  counsel  for  the  defendont  thereupon  submitted  *to  the  r^iQc 
court  that  there  was  no  evidence  to  go  to  the  jury  of  the  plain-  '■ 
tiff's  alleged  causes  of  action.    The  judge  was  of  opinion  that  there  was, 
and  thereupon  the  following  witnesses  were  called  for  the  defendant  :•— 

Henry  Edward  Haynes,  the  superintendent  of  police  of  the  district, 
itid,  that,  on  the  17th  of  December,  he  went  to  defendant's  premiaea 
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between  five  and  six  o'clock.  Mrs.  Riddiford,  the  plaintiff's  wife,  was 
in  the  bar :  she  called  her  husband.  Witness  said  defendant  had  called 
him  to  settle  some  dispute  between  them.  He  asked  plaintiff  to  give  np 
the  keys.  He  said  to  defendant,  ^'  You  are  quite  at  liberty  to  break 
open  your  own  locks."  Riddiford  was  asked  for  the  money,  about  30Z. 
He  said  be  should  not  give  it  up  on  a  week's  notice.  Witness  said  to 
plaintiff,  "  You  are  liable  to  be  turned  out  at  a  minute's  notice."  Wo 
went  up  and  searched :  we  found  6(2.  He  advised  Riddiford,  the  plain- 
tiff, to  give  up  the  money :  the  plaintiff  said,  "  Never,  unless  he  went 
before  a  magistrate."  Witness  said,  "  You  know  the  consequence."  He 
said,  "Yes,  I  shall  go  to  Devizes."  He  kept  repeating  that  he  would 
never  give  up  the  money  till  he  had  been  before  a  magistrate.  Plaintiff 
went  out  with  Bullock  (the  officer)  near  an  hour  afterwards.  Witness 
followed,  and  said,  "  This  is  very  foolish."  Plaintiff  said,  "  I  never  will 
give  up  the  money  until  going  before  a  magistrate."  Witness  directed 
Bullock  to  take  him  into  custody.  Witness  took  him  before  Mr.  Goddard, 
and  got  him  liberated  upon  bail.  When  defendant  came  to  witness,  he 
said  that  plaintiff  would  not  leave  the  house,  and  he  wanted  him  (witness) 
to  eject  him  from  the  house.     Witness  took  Bullock  with  him. 

Cross-examination.  [Tho  charge-book  was  called  for  and  produced, 
and  the  witness  was  desired  to  read  the  entry  relating  to  this  transac- 
tion, from  which  it  appeared  that  the  plaintiff  was  charged  by  Warner 
*18fi1  *^^^^  embezzlement,  and  that  the  witness  in  support  of  the 
-^  charge  was  Haynes.]  The  witness  admitted  that  the  entry  was 
in  his  handwriting.  He  further  said  that  Warner  did  not  make  any 
direct  charge  of  embezzlement ;  but,  as  plaintiff  was  bound  to  appear  on 
the  24th,  and  witness  then  expected  Warner  would  be  present  and  prefer 
the  charge,  he  entered  it  in  the  charge-book.  He  was  then  asked, 
should  he  have  laid  the  charge  before  the  magistrates  if  Mr.  Warner  had 
not  charged  Riddiford  with  embezzlement ;  to  which  he  answered,  "  / 
put  Warner  8  name  as  a  matter  of  course  "  He  was  then  asked  if  the 
entry  was  true;  to  which  he  also  answered,  "Yes."  He  further  added, 
"  Warner,  the  defendant,  fetched  me  to  the  house."  I  gave  plaintiflf 
into  custody  to  Bullock.  Bullock  before  that  had  gone  up  stairs.  I  did 
not  allow  plaintiff  to  go  up  stairs,  because  I  thought  he  would  secrete 
money  up  stairs.  Plaintiff  said  he  would  not  leave  without  a  month's 
notice.  The  account  was  made  out  in  my  presence.  He  admitted  the 
correctness  of  the  account,  but  refused  to  deliver  it. 

Bullock,  the  police  officer,  said,  that,  on  the  17th  of  September,  he 
accompanied  the  superintendent.  He  did  not  hear  Warner  give  any 
direction.  Haynes  said  to  plaintiff,  "You  had  better  give  up  the 
money."     He  said,  "  I'll  do  no  such  thing,  unless  I  have  my  month's 


wages." 


The  defendant,  Warner,  was  then  examined.  He  stated  that  he 
engaged  plaintiff  at  SOs.  per  week  as  a  weekly  servant ;  that  accounts 
were  rendered  satisfactorily  until  the  last  week ;  that  he  came  and  took 
stock  on  the  9th  of  September,  and  then  gave  notice  that  he  should 
reduce  the  wages  to  11.  per  week;  that,  on  the  following  morning,  he 
gave  the  plaintiff  a  formal  notice ;  that  he  (plaintiff)  said  nothing  about 
being  a  monthly  servant;  that,  on  the  16th  of  September,  defendant 
>^1871   '*'^^^^  ^^  ^^^  premises,  and  plaintiff  would  not  allow  him  to  take 

•    ^  stock ;  that,  on  the  next  morning,  he  (defendant)  went  to  Haynes; 
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thit  Hajnes  came  about  six  o'clock;  that  Yallis  took  stock,  the  items 
cf  the  account  being  agreed  to  by  Riddiford ;  that  defendant  took 
Harnes  to  give  him  possession  of  the  house;  that  he  beard  Haynes 
apply  for  the  money ;  that  plaintiff  refused,  and  then  Haynes  took  him 
in  custody. 

Od  cross-examination,  defendant  said  that  he  remained  in  the  beer 
trade ;  that  he  had  got  a  person  at  24j?.  a  week ;  that  he  fetched  Haynes 
to  give  him  possession ;  that  he  slept  at  the  house  the  night  before ;  that 
plaintiff  said  nothing  about  notice ;  and  that  he  (defendant)  did  not  autho- 
rize Haynes  to  take  plaintiff. 

Edward  Yallis  said  that  plaintiff  put  in  a  claim  for  a  month's  wages ; 
that  a  balance  was  struck,  and  entered  on  Warner's  book  by  him ;  that 
the  claim  for  6L  did  not  appear  in  the  account ;  that  he  (witness)  applied 
to  plaintiff  for  the  money,  which  he  refused ;  and  that  he  accompanied 
plaintiff  to  the  police-station. 

In  summing-up,  the  judge  stated  to  the  jury  that  the  first  question  for 
them  was, — Was  there  any  imprisonment?  And  he  told  them,  that,  to 
constitute  an  act  of  imprisonment,  it  was  not  necessary  that  the  person 
should  be  locked  up  within  four  walls ;  but  that,  if  the  person  was  con- 
strained in  his  freedom  of  action  by  another,  that  was  an  act  of  iropri- 
fionment ;  that  the  way  in  which  the  plaintiff  had  been  constrained  in 
hia  own  house,  and  the  restraint  put  upon  his  person  by  refusing  him 
permission  to  leave  the  room  and  go  up-stairs  in  his  own  house,  was  in 
itself  an  imprisonment,  independent  of  his  being  conveyed  before  a  ma- 
gistrate ;  and  that  there  was  an  act  of  imprisonment  of  some  duration, 
there  could  be  no  doubt  either  in  fact  or  law. 

The  judge  then  told  the  jury  that  they  would  next  *have  to  r«-f  oo 
consider,  by  whom  was  the  imprisonment.  And  he  directed  ^ 
them,  that  if,  in  doing  this,  they  found  that  the  defendant  was  the 
moving  party  in  causing  the  imprisonment,  he  was  responsible  for  the 
act  60  caused ;  and  that  they  would,  he  thought,  have  but  little  difficulty 
in  arriving  at  the  conclusion  that  there  had  been  an  imprisonment,  and 
that  such  imprisonment  was  caused  by  the  direct  act  of  the  defendant. 

The  judge  stated  that  the  next  question  for  the  jury  was, — Was  the 
imprisonment  legal  or  illegal  ?  And  he  directed  them  that  there  were 
two  grounds  upon  which  it  was  argued  that  the  arrest  and  detention  of 
the  plaintiff  was  justifiable,  and  legal, — first,  that  he  was  merely  the 
servant  of  the  defendant,  and  that,  refusing  to  deliver  over  the  money 
of  his  employer,  and  to  quit  his  house,  it  was  lawful  to  eject  him  by 
force, — ^secondly,  that  he  was  guilty  of  embezzlement,  and  lawfully  taken 
and  held  in  custody  on  that  charge.  Upon  these  points,  the  judge's 
observations  were  to  the  effect, — first,  that  the  plaintiff,  as  tenant,  or  as 
lawful  occupier  (under  an  agreement  not  then  terminated)  of  the  pre- 
mises, was  not  legally  liable  to  be  ejected  by  compulsion  and  without 
notice;  and  that,  if  he  refused  to  leave  the  house,  the  defendant  could 
only  eject  him  by  adopting  the  proper  legal  proceedings  to  obtain  pos- 
aession, — secondly,  that,  as  to  embezzlement,  there  was  no  evidence 
whatever  to  support  or  justify  the  charge. 

The  jury  having  retired  to  consider  their  verdict,  the  counsel  for  the 
defendant  took  exception  to  the  judge's  direction  to  the  jury,  and  pointed 
out  the  alleged  misdirection  relied  upon  by  the  defendant,  and  herein- 
after set  out  as  hia  second  and  third  grounds  of  appeal. 

VOL.  IV.— 9 
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The  jury  found  for  the  plaintilT,  and  judgment  was  given  accordinglj. 
♦IftQl  *'^  notice  of  appeal  was  in  due  time  served  on  the  plaintiff,— 
*  -■  the  grounds  of  appeal  being, — first,  that  the  judge  was  wrong  in 
ruling  that  there  was  evidence  to  go  to  the  jury  of  the  causes  of  actioa 
insisted  on  by  the  plaintiff, — secondly,  that  the  jury  were  misdirected, 
in  being  told  that  the  plaintiff  was  imprisoned  in  his  own  house  when 
prevented  from  going  up-stairs, — thirdly,  that  the  jury  were  misdirected 
when  told  that  the  plaintiff  was  tenant,  and  that  the  defendant  should 
have  taken  proper  legal  proceedings  to  obtain  possession. 

Subsequently  to  the  notice  of  appeal  being  given  by  the  defendant, 
the  defendant,  by  his  attorney,  on  the  30th  of  November,  1857,  gave  a 
notice  of  an  application  to  be  made  to  the  judge  at  the  then  next  court, 
for  a  new  trial,  on  the  grounds  of  misdirection  and  excessive  damages. 

At  the  next  court,  the  case  of  appeal  was  tendered  to  the  judge,  by 
the  defendant's  counsel,  to  settle  and  sign ;  and  he  refused  to  settle  ot 
sign  the  case  for  the  appeal,  until  the  motion  for  a  new  trial  was  dis- 
posed of.  The  counsel  for  the  defendant  said  he  would  abandon  the 
ground  of  misdirection,  and  move  on  the  ground  of  excessive  damages 
alone.  It  was  objected  by  counsel  for  the  plaintiff  that  the  defendant 
should  not  be  heard  in  support  of  his  motion  for  a  new  trial,  until  he 
abandoned  his  notice  of  appeal,  or  unless  the  motion  was  adjudged  bj 
his  Honour  to  be  of  itself  aa  abandonment  and  virtual  supersession  of 
the  notice  of  appeal. 

The  judge  said  he  was  ready  to  hear  the  application  for  a  new  trial, 
considering  the  other  notice  for  the  appeal  was  not  before  him ;  and  be 
declined  taking  cognisance  of  the  notice  of  appeal  until  the  motion  for 
a  new  trial  was  either  disposed  of  or  withdrawn. 

The  defendant's  counsel,  as  he  said,  under  protest,  and  still  contend- 
*1901  ^^S  ^^^^  ^®  ^^^  ^  right  first  to  call  on  *the  judge  to  settle  and 
'■  sign  the  case  of  appeal,  then  moved  for  a  new  trial,  on  the 
ground  of  excessive  damages,  which  the  judge,  after  hearing  the  plain- 
tiff's counsel,  refused,  with  costs ;  after  which,  the  defendant's  counsel 
again  tendered  the  case  of  appeal  to  be  settled  and  signed,  and  the  judge 
ordered  that  a  case  should  be  agreed  on  by  the  attorneys  for  the  plain- 
tiff and  defendant,  and  should  be  forwarded  to  him  in  the  event  of  their 
Bot  agreeing,  and,  in  the  mean  time,  and  until  the  next  court,  he  would 
consider  whether  he  could  sign  the  Case  or  not. 

The  case  was  accordingly  settled  and  agreed  to  by  the  respective 
attorneys,  and  signed  by  the  judge,  who  added  thereto  the  following 
observations : — 

^^By  the  rules  of  practice  in  county  courts  (rule  145),  the  judge  is 
required  to  sign  a  special  case  in  appeal  from  his  decision  or  summing- 
up,  when  agreed  upon  by  the  litiga&t  parties  or  their  attorneys.  I  have 
aocordinely  signed  the  above  case. 

'*Bat  I  respectfully  submit  to  Her  Majesty's  court  having  cognisance 
of  this  appeal,  that,  unexplained,  the  judge's  signature  would  be  taken 
to  signify  his  approval  and  adoption  of  the  statement.  Iq  the  present 
instance,  the  consequence  would  be  that  I  should  stand  committed  to 
statements  of  my  own  judicial  language  and  conduct  which  are  defective 
and  erroneous,  and  which  (it  is  possible,  at  least),  if  left  without  cor- 
rection, might  affect  the  issue  of  the  appeal.  I  therefore  wish  to  append 
V>  my  signature  the  following  statement : — 
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^  In  BBxnming  up,  I  directed  the  jury  that  the  points  for  their  con- 
lideratioQ  were, — ^first,  was  there  any  imprisonment? — ^secondly,  by 
whom  was  the  plaintiff  imprisoned? — thirdly,  was  the  imprisonment 
lawful  or  unlawful  ?  As  to  the  first  point,  I  stated,  that,  to  constitute 
imprisonment,  it  was  not  necessary  that  the  party  should  be  locked  up 
within  four  walls;  that,  if  *he  were  controlled  or  restrained  in  r*^Q^ 
]u8  freedom  of  action  by  another,  that  was  an  act  of  imprison-  ^ 
ment;  that,  accordingly,  preventing  the  plaintiff  leaving  the  sitting* 
room  and  going  up  stairs  to  his  bed-room,  might  itself  be  held  to  be  ah 
imprisoDment ;  but  that  it  was  unnecessary  to  dwell  upon  that,  as  it  waa 
Dot  disputed  that  the  plaintiff  had  been  taken  to  the  police-station,  and 
detained  in  custody  several  hours,  until  he  found  bail  for  his  appear- 
tnce  io  a  court  of  criminal  judicature  to  answer  a  charge  of  felonioua 
embetilement. 

^^As  to  the  second  point,  I  told  the  jury  that,  if  they  found  that  die 
defendant  was  the  moving  party  in  causing  the  imprisonment,  he  would 
be  responsible  for  the  act  so  caused. 

'^As  to  the  third  point,  I  commenced  by  saying,  that  *a»  tenant,'^^ 
bat,  upon  the  counsel  for  the  defendant  interposing  the  words  '  not  ten* 
oU/ — I  added,  ^  If  not  strictly  tenant,  yet  as  legal  occupier  under  an 
agreement  not  then  terminated,  and  which  entitled  him  to  either  a  week's 
or  a  month's  notice,'  he  was  not  liable  to  be  forcibly  ejected ;  and  thai 
if  the  defendant  wished  to  obtain  possession,  he  should  have  resorted  to 
legal  measures  for  that  purpose ;  that,  as  to  the  charge .  of  embe:&zl^ 
ment,  apon  which  he  had  been  taken  before  the  magistrates  and  held  to 
bail,  it  was  entirely  unsupported  by  evidence. 

''At  the  next  court,  after  the  motion  for  a  new  trial  had  been  heard 
and  refused,  a  special  case  was  handed  to  me,  not  to  settle  and  sign,  but 
as  an  agreed  case  to  be  signed  only;  and,  as  the  business  in  hand  414 
not  admit  of  iny  then  reading  it,  I  proposed  to  take  it  home  with  me  for 
that  purpose ;  to  which  the  parties  by  their  attorneys  readily  assented. 
Some  alterations  were  afterwards  made,  but  not  to  the  extent  required ; 
and  the  case  was  then  transmitted  to  me  in  its  present  form  for  my  sig* 
nature." 

^Kingdony  for  the  appellant. — The  statement  appended  by  the  r*i  go 
county  court  judge  cannot  be  looked  at  as  part  of  the  case.  He  ^ 
might  have  declined  to  sign  the  case  if  presented  to  him  in  a  form  of 
which  he  might  reasonably  disapprove :  but,  having  signed  it,  his  duty 
was  completely  done.  The  15th  section  of  the  13  k  14  Vict.  c.  61, 
enacts  that  the  appeal  *'  shaill  be  in  the  form  of  a  ease  agreed  on  by 
both  parties  or  their  attorneys,  and,  if  they  cannot  agree,  the  judge  of 
the  county  court,  upon  being  wplied  to  by  them  or  their  attorneys,  shall 
setde  the  case  and  sign  it/'  [Wiluams,  J. — ^It  has  been  thought  that 
the  judge  has  no  discretion  if  the  parties  agree  on  a  case.(a)  I  cannot 
conceive  that  to  be  so.  Willes,  J. — It  is  the  145th  rule,  and  not  th« 
itatnte,  that  requires  the  judge  to  siffn  the  ease  as  settled  by  the  parties 
or  their  attorneys.  Williams,  J.— it  may  in  the  result  become  unno^ 
cesaary  to  consider  this.  Take  the  caae  without  it.]  The  judge  wae 
cietrly  wrong  in  telling  the  jury  that  there  was  any  evidence  of  an  im^ 
prisonoient  of  the  plaintiff  by  the  act  or  procurement  of  the  defendant* 

(a)  Sm  Fnrber  w,  Sturm^,     Hnilft  A  W.  9S1.  f 
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[Williams,  J. — Was  there  not  evidence  that  he  set  the  police  in  mo- 
tion ?]     It  is  true  that  the  defendant  brought  the  superintendent  to  the 
house ;  but  that  was  for  the  purpose  of  obtaining  possession  of  the  house. 
[Crowdbr,  J. — And  of  the  money.]     There  was  no  evidence  upon  the 
plaintiff's  case,  that  the  act  of  Haynes  in  taking  him  into  custody  was 
authorized  by  the  defendant,  or  that  he  was  in  any  way  party  to  it. 
[Williams,  J. — It  appears  upon  the  plaintiff's  evidence  that  he  was 
denied  (by  the  police,  in  the  defendant's  presence)  permission  to  go  up 
stairs,  when  he  refused  to  give  up  the  balance  claimed  of  him.    Then, 
the  plaintiff's  wife  afterwards  hears  the  superintendent  ask  the  defend- 
*1Q^1   ant  if  he  shall  take  the  plaintiff  '''into  custody.     She  does  not 
-'  hear  the  answer :  but  the  plaintiff  is  taken  away  and  charged 
with  embezzlement.     Surely  that  was  evidence  for  the  jury.]    That 
must  be  taken  in  conjunction  with  what  the  defendant  himself  swears, 
yiz.,  that  he  did  not  authorize  the  superintendent  to  take  him :  and  in 
this  he  is  corroborated  by  the  superintendent,  who  says  that  the  defend- 
ant did  not  attend  at  the  station,  or  make  any  direct  charge.     [Grow- 
DER,  J. — He  brings  the  police :  he  sees  all  that  is  done,  and  is  silent. 
It  was  a  fair  question  for  the  jury  who  was  the  moving  cause.]    In  Brown 
v.  Chapman,  6  C.  B.  365  (E.  C.  L.  R.  vol.  60),  the  plaintiff  went  volun- 
tarily before  a  police  magistrate  to  meet  a  charge  of  embezzlement  which 
was  there  about  to  be  made  against  him  by  the  defendant :  the  magis- 
trate declining  to  entertain  the  matter,  unless  a  charge  were  formally 
made,  the  defendant  said,  ^'  Well,  then,  I  charge  him  with  embezzling 
80«. :"  the  plaintiff  was  then  ordered  by  one  of  the  constables  in  attend- 
ance to  go  into  the  dock.     [Crowder,  J. — That  is  a  very  different  case. 
There  was  no  trespass  there  by  or  under  the  authority  of  the  defendant.] 
If  the  evidence  of  the  plaintiff's  wife,  followed  by  the  arrest,  had  stood 
unexplained,  there  might  have  been  a  case  for  the  jury :  but,  her  e?i- 
dence  being  in  itself  ambiguous,  and  that  ambiguity  being  removed  by 
the  evidence  of  Haynes,  who  stated  that  he  never  was  authorized  by  the 
defendant  to  act  as  he  did,  there  was  nothing  to  submit  to  the  jury  upon 
which  they  could  reasonably  act.     The  second  objection  to  the  summing 
up  was  clearly  a  valid  one,  and  was  a  matter  that  must  very  materially 
have  enhanced  the  damages.(a)     The  jury  were  told  that  the  plaintiff 
was  imprisoned  in  his  own  home  when  prevented  from  going  up  stairs. 


*194] 


[Williams,  J. — If  your  *first  point  fails,  surely  there  was  a  con- 


tinuous imprisonment  by  the  policeman  throughout.]  The  plaintiff 
did  not  occupy  the  house  as  tenant :  he  was  there  merely  as  a  servant, 
and  might  have  been  turned  out  at  any  moment.  [Willbs,  J. — The 
judge  did  not  mean  to  say  that  the  relation  of  landlord  and  tenant  sub- 
sisted between  the  parties:  and,  though  it  is  true  that  the  plaintiff 
might  have  been  turned  out  of  the  house  at  any  moment,  the  defendant 
by  so  doing  would  have  been  guilty  of  a  breach  of  his  contract,  in  an 
action  for  which  the  jury  would  certainly  have  given  the  same  amount 
of  damages  as  if  he  had  really  been  tenant.]  At  all  events,  the  judge 
was  wrong  in  telling  the  jury  that  the  plaintiff  was  tenant,  and  that  the 
defendant  should  have  taken  proper  legal  proceedings  to  obtain  posses- 
sion of  the  house.  [Williams,  J. — There  was  certainly  some  inaccu- 
racy in  that :  but  it  was  altogether  an  irrelevant  matter :  the  jury  could 

(a)  The  oftM  doM  not  itata  th*  UBooat  of  damafM.    It  was  lUted,  howorar,  that  Uiaj 
601. 
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not  possibly  have  been  diverted  by  it  from  that  which  was  the  real  sub- 
BUDce  of  the  case.]  It  had  a  direct  and  evident  tendency  to  inflame  the 
damages.  [Willes,  J. — You  might  have  some  ground  of  complaint,  if 
we  could  see  that  the  jury  gave  damages  in  respect  of  the  expulsion. 
Williams,  J. — It  was  not  such  an  erroneous  statement  of  the  law  as  to 
amoant  to  a  misdirection.  Btles,  J. — The  judge  evidently  speaks  of 
an  occupation  in  the  popular  sense,  and  not  of  a  strict  legal  occupation 
as  tenant.]  The  jury  are  told  that  the  plaintiff  had  such  a  legal  right 
to  the  possession  of  the  house  as  to  make  the  act  of  preventing  him 
from  going  up  stairs  an  imprisonment.  [Williams,  J. — Upon  consider- 
ation, we  think  we  should  not  be  doing  justice  to  the  learned  judge  not 
to  look  at  the  explanation  which  he  has  appended  to  the  case,  if  you 
hare  anything  to  object  to  that  course,  we  will  hear  it.]  The  right  to 
appeal  is  given  by  the  14th  section  of  the  13  &  14  Vict.  c.  61 ;  r^i-iQe 
*aDd  the  15th  section  enacts  '*  that  such  appeal  shall  be  in  the  ^ 
form  of  a  case  agreed  on  by  both  parties^  or  their  attorneys,  and  if  they 
cannot  agree^  the  judge  of  the  county  courts  upon  being  applied  to  by 
them  or  their  attorneys,  ihall  settle  the  ease  and  sign  it*'  The  145th 
of  the  rules  made  under  the  authority  of  the  19  &  20  Vict.  c.  108,  s. 
32,  provides  that  "  all  cases  on  appeal  shall,  unless  the  judge  shall  other- 
wise order,  be  presented  to  him  for  signature  at  the  court  holden  next 
after  the  expiration  of  twelve  clear  days  from  the  day  on  which  judg- 
ment was  pronounced,  and  shall  then  be  signed  by  the  judge,  and  be 
sealed  with  the  seal  of  the  court ;  and,  when  signed  and  sealed,  one  copy 
thereof  shall  be  deposited  with  the  registrar,  and  another  sent,  by  post 
or  otherwise,  by  the  appellant,  to  the  successful  party  within  three  clear 
days  next  after  the  time  of  signing  and  sealing  the  same ;  and,  if  the 
appellant  do  not  comply  with  this  rule,  the  successful  party  may  pro- 
ceed on  the  judgment,  unless  the  judge  shall  otherwise  order."  The 
rule  requires  the  judge  to  sign  all  cases;  but  the  statute  only  authorizes 
him  to  settle  the  case  if  the  parties  cannot  agree.  [Btles,  J. — Suppose 
two  ignorant  persons  choose  to  agree  upon  a  case,  and  incorrectly 
represent  the  judge's  summing  up,  is  he  nevertheless  bound  to  authenti- 
cate it  by  his  signature  ?]  Probably  not.  [Btles,  J. — ^Does  it  matter 
where  his  signature  is  put, — ^whether  before  or  after  the  additions  ?]  It 
is  submitted  that  he  has  no  right  to  make  alterations  or  additions  to  a 
case  which  the  parties  have  agreed  on  in  the  absence  of  the  parties.  A 
judge  of  one  of  the  superior  courts  never  settles  a  bill  of  exceptions  or 
ft  special  verdict  without  having  the  parties  before  him. 

Crrayy  contrd.. — The  fair  meaning  of  the  statute  and  the  rule,  taken 
together,  is,  that  the  judge  shall  be  the  party  who  is  to  inform  the  court 
fts  to  what  are  the  '''facts  of  the  case,  and  what  was  his  direction   r^ii  gg 
to  the  jury.     Manifest  inconvenience  would  result  from  a  con-  ^ 
trary  course. 

Williams,  J. — ^We  have  great  difficulty  in  seeing  how  we  can  look  at 
the  supplemental  statement  added  to  the  case  by  the  county  court  judge 
ftfter  it  has  been  agreed  to  and  signed  by  the  parties  or  their  attorneys. 
But  we  entertain  some  doubt  whether  as  the  case  stands  without  it  there 
was  not  some  misdirection. 

Gray. — The  defendant  was  clearly  responsible  for  the  whole  imprison- 
ifient.  The  plaintiff  never  was  asked  to  leave  the  house :  the  object  of 
the  defendant  evidently  was,  to  restrain  the  plaintiff's  freedom  there,  as 
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a  means  of  compelling  him  to  produce  the  money.  There  wan  nothing 
to  show  that  the  plaintiff  did  not  continue  lawfully  possessed  of  the 
house  until  he  left  it  in  custody.  Assuming  that  there  was  some  slight 
inaccuracy  in  what  the  judge  said  upon  that  point,  it  has  no  substantial 
bearing  upon  the  case,  and  could  not  in  any  degree  have  influenced  the 
minds  of  the  jury.  It  seems  to  have  been  assumed  that  the  imprison- 
tnont  was  all  one;  and  in  substance  it  clearly  was  so.  What  the  jury 
are  told  substantially  amounts  to  this,  that,  in  order  to  constitute  an 
imprisonment,  it  is  not  necessary  that  the  party  shall  be  kept  within 
four  walls :  but  that  it  is  enough  if  he  is  restrained  in  his  freedom  of 
action.  Without,  therefore,  adopting  the  whole  of  Lord  Denraans 
Opinion  in  Bird  v.  Jones,  7  Q.  B.  742  (E.  C.  L.  R.  vol.  58),  there  clearly 
was  abundant  evidence  here  from  which  the  jury  were  warranted  in 
inferring  that  the  plaintiff  had  been  imprisoned,  and  that  by  the  act  and 
procurement  of  the  defendant. 

*1Q71  Kingdon^  in  reply. — If  the  legislature  had  intended  *that  the 
J  judge  of  the  county  court  should  have  control  over  the  case 
though  agreed  to  by  the  parties,  they  knew  how  to  say  so.  By  the 
42d  section  of  the  6  &  7  Vict.  c.  18,  it  is  provided  that,  where  a  party 
is  dissatisfied  with  the  decision  of  the  revising  barrister,  and  gives  notice 
that  he  is  desirous  to  appeal,  the  revising  barrister  ^' shall  state  in 
writing  the  facts  which  according  to  his  judgment  shall  have  been 
established  by  the  evidence  in  the  case,  and  which  shall  be  material  to 
the  matter  in  question,  and  shall  also  state  in  writing  his  decision  upon 
the  whole  case,  and  also  his  decision  upon  the  point  of  law  in  question 
appealed  against ;"  ^'  and  the  said  barrister  shall  read  the  said  statement 
to  the  appellant  in  open  court,  and  shall  then  and  there  sign  the  same." 
There  was  no  evidence  of  any  imprisonment  of  the  plaintiff  by  the 
defendant.  All  that  was  done  that  could  be  construed  to  amount  to  an 
imprisonment,  was  done  by  the  superintendent.  [Btles,  J. — The 
refusal  to  permit  the  plaintiff  to  go  up  stairs  was  an  instance  of  the 
general  restraint  of  his  person  brought  about  by  the  act  of  the  defend-^ 
ant.]  There  is  no  complaint  that  the  plaintiff  was  not  permitted  to 
leave  the  house.  [Willes,  J. — It  is  obvious  that  the  plaintiff  would 
not  have  been  permitted  to  leave  the  house  without  giving  up  the 
money.] 

Williams,  J. — I  am  of  opinion  that  our  judgment  must  be  for  the 
respondent.  The  case  involves  a  question  of  no  little  importance,  viz. 
as  to  how  far  we  can  look  at  the  protest  or  appendix  which  the  county 
court  judge  has  annexed  to  the  case  he  has  signed.  It  is  unnecessary 
to  give  any  opinion  whether  he  was  bound  to  sign  the  case  or  not 
Looking  at  the  statute,  it  is  difficult  to  avoid  coming  to  the  conclusion, 
that,  when  the  attorneys  for  the  respective  parties  have  agreed  upon 

*1981  ^^^^  ^^^  ^^^  ^^^^  ^^  ^^®  trial,  and  have  ratified  that  ^agreement 
■*  by  affixing  their  signatures  to  the  document  by  force  of  the 
statute  and  the  rule,  the  judge  is  bound  to  put  his  signature  to  it  also. 
It  is  unnecessary  to  determine  whether  or  not  the  judge  is  bound  to  sign 
a  case  which  grossly  misrepresents  that  which  took  place  at  the  trial. 
But,  where  the  judge  has  signed  a  case  so  prepared  and  agreed  upon  by 
the  parties,  I  think  we  are  not  at  liberty  to  look  at  any  additions  or 
explanations  which  he  may  think  fit  to  make  to  the  case,  but  mast  look 
only  at  that  which  appears  above  his  signature.     So  looking  at  this 
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case,  it  seems  to  me  to  be  impossible  to  doubt  that  the  learned  judge  in 
presenting  the  case  to  the  jury,  in  some  respects  inaccurately  stated  the 
law.  But  the  question  is  whether  these  inaccurate  statements  of  the 
bw  bore  so  directly  upon  the  important  points  which  were  before  the 
jarj  and  upon  the  law  which  was  to  guide  them  in  coming  to  a  con-^ 
elusion  as  to  amount  to  a  wrong  direction  in  point  of  law,  and  induce  us 
to  send  the  case  down  again.  I  am  of  opinion  that  these  inaccuracies 
are  not  of  such  a  nature  as  to  constrain  us  to  take  such  a  course.  It 
appears  to  have  been  objected  by  the  defendant's  advocate,  at  the  close 
of  the  plaintiflf's  case,  that  there  was  no  evidence  to  go  to  the  jury.  The 
judge,  however,  was  of  a  different  opinion,  and  the  defendant's  case 
was  gone  into.  In  his  summing  up,  the  judge  told  the  jury  that 
the  first  question  for  their  consideration  was,  whether  there  had 
been  any  imprisonment :  and  then  he  proceeds  to  say,  that,  *'  to 
constitute  an  imprisonment,  it  was  not  necessary  that  the  person 
should  be  locked  up  within  four  walls,  but  that,  if  he  was  constrained 
in  his  freedom  of  action  by  another,  that  was  an  act  of  imprison- 
ment; that  the  way  in  which  the  plaintiff  had  been  constrained 
in  his  own  house,  and  the  restraint  put  upon  his  person,  by  refusing 
him  permission  to  leave  the  room  and  go  up  stairs  in  his  own 
*hoase,  was  in  itself  an  imprisonment,  independent  of  his  being  r*iqo 
conveyed  before  a  magistrate  ;  and  that  there  was  an  act  of  im-  *- 
prisonmenty  and  a  continued  imprisonment  of  some  duration,  there  could 
be  no  doubt  either  in  fact  or  law."  In  substance,  the  judge  leaves  it  to 
the  jury  to  say  whether  there  is  anything  in  the  objection  urged  on  the 
part  of  the  defendant,  that  there  had  been  no  imprisonment.  He  goes 
on  to  lay  down  the  law  generally,  and  to  illustrate  his  meaning  by  refer- 
ence to  the  facts  and  the  conduct  of  the  parties, — the  refusal  (the  police 
men  being  present)  to  permit  the  plaintiff  to  go  up  stairs  lest  he  should 
hide  the  money,  coupled  with  the  charge  before  the  magistrate, — all  of 
which  seems  to  have  been  sanctioned  by  the  defendant.  I  cannot  see 
that  there  has  been  any  misdirection  upon  this  point :  and  I  agree  with 
the  learned  judge  that  there  was  beyond  all  doubt  an  imprisonment. 
The  next  question  left,  was,  by  whom  was  the  imprisonment ;  and  the 
jury  were  told,  that,  ''  if  they  found  that  the  defendant  was  the  moving 
party  in  causing  the  imprisonment,  he  was  responsible."  Upon  this 
point,  the  question  is  whether  there  was  not  some  evidence  to  connect 
the  defendant  with  the  restraint  put  upon  the  plaintiff's  person,  and  his 
subsequent  detention  and  conveyance  before  the  magistrate.  I  think 
there  was.  The  defendant  himself  says  he  took  the  superintendent  to 
give  him  possession  of  the  house.  That  he  first  put  the  police  in  motion, 
therefore,  is  clear.  Then  it  appears  from  the  evidence  of  the  plaintiff's 
wife,  that  the  plaintiff  refusing  to  give  up  a  sum  of  money  which  was 
claimed  by  the  defendant,  the  latter  was  asked  by  the  superintendent 
whether  he  was  to  take  the  plaintiff.  It  does  not  app^r  what  the  answer 
given  was :  but  the  fact  is,  that  the  policemen  do  take  the  plaintiff  into 
custody,  professing  to  act  at  the  instigation  of  the  defendant,  upon  a 
charge  of  embezzlement.  *Now,  it  is  obvious  that  the  duty  of  r^oAA 
the  police  was  not  to  take  the  defendant  into  custody  unless  ■- 
charged  with  an  offence.  I  therefore  think  there  was  abundant  evidence 
of  the  defendant's  having  sanctioned  their  proceedings ;  and  that  the 
judge  was  right  in  leaving  that  to  the  jury.     The  remaining  objection 
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is,  that  the  judge  misdirected  the  jury  in  reference  to  the  defendant's 
justification.  After  stating  that  two  points  were  urged  on  the  part  of 
the  defendant, — first,  that  the  plaintiff  was  merely  his  servant,  and  that 
his  refusal  to  deliver  over  the  money  of  his  employer,  and  to  quit  his 
house,  rendered  it  lawful  to  eject  him  hy  force, — secondly,  that  the 
plaintiff  was  guilty  of  embezzlement,  and  lawfully  taken  and  held  in 
custody  on  that  charge ;  the  judge  proceeds  to  observe,  upon  the  first, 
that  the  plaintiff,  as  tenant,  or  as  lawful  occupier  under  an  agreement 
not  then  terminated,  of  the  premises,  was  not  legally  liable  to  be  ejected 
by  compulsion  and  without  notice,  and  that,  if  he  refused  to  leave  the 
house,  the  defendant  could  only  eject  him  by  adopting  the  proper  legal 
proceedings  to  obtain  possession ;  and,  as  to  the  second,  he  tells  the  jury 
that  there  was  no  evidence  whatever  to  support  or  justify  the  charge  of 
embezzlement.  The  first  ground  clearly  affords  no  defence  to  the  action. 
We  must  now  assume  that  the  defendant  was  guilty  of  false  imprison- 
ment ;  and  the  question  is  whether  he  had  anything  to  urge  in  defence. 
It  clearly  was  no  answer  to  say  that  the  plaintiff  was  in  possession  of 
his  house,  and  refused  to  quit ;  and,  though  the  judge  in  his  summing  up 
treats  that  part  of  the  case  somewhat  inaccurately,  I  do  not  think  that 
amounts  to  a  misdirection.  The  substance  of  the  defendant's  conten- 
tion was,  that  the  plaintiff  had  brought  the  charge  upon  himself  by  his 
refusal  to  give  up  possession  of  the  premises,  and  to  pay  over  the  balance 
claimed.  The  judge,  in  answer  to  that,  says  that  the  plaintiff  was  not 
*9fln  *^^  ^^®  wrong.  It  certainly  was  not  quite  accurate  to  say  that 
-*  the  plaintiff  had  a  right  to  keep  possession ;  and  it  would  be 
wrong  in  the  jury  to  give  effect  to  that :  but  still  I  do  not  think  it  was 
such  a  misdirection  in  point  of  law  as  to  justify  us  in  sending  the  case 
down  to  a  new  trial. 

Crowder,  J. — I  also  am  of  opinion  that  our  judgment  must  be  for 
the  respondent.  The  first  question  is,  whether  or  not  we  are  justified 
in  looking  at  that  which  the  judge  has  annexed  to  the  case  after  the 
signature.  I  am  clearly  of  opinion  that  we  are  not.  When  the  loth 
section  of  the  13  &  14  Vict.  c.  61,  and  the  145th  rule,  are  looked  at, 
it -seems  to  me  to  be  clear,  that,  where  the  parties  agree  upon  a  case  and 
sign  it,  all  that  remains  for  the  judge  to  do,  is,  to  attach  his  signature 
in  order  to  authenticate  it  as  the  document  which  is  to  be  brought  before 
the  superior  court.  Having  signed  the  case  here,  all  that  the  judge  has 
subsequently  added  amounts  to  nothing.  Then,  looking  at  the  case  as 
settled  and  agreed  to  by  the  parties,  the  matter  for  our  consideration  is, 
whether  or  not  the  jury  were  misdirected.  The  alleged  misdirection 
was  threefold, — first,  in  ruling  that  there  was  evidence  to  go  to  the  jury 
in  support  of  the  plaintiff's  cause  of  action, — ^secondly,  in  telling  the 
jury  that  the  plaintiff  was  imprisoned  in  his  own  house,  when  prevented 
from  going  up  stairs, — thirdly,  in  telling  them  that  the  plaintiff  was 
tenant,  and  that  the  defendant  should  have  taken  proper  legal  proceed- 
ings to  obtain  possession.  Now,  was  the  defendant  the  moving  cause 
of  the  plaintiff's  imprisonment  ?  I  think  there  cannot  be  any  reasona- 
ble doubt  that  he  was  the  author  of  it.  He  goes  to  the  premises  with  a 
superintendent  and  a  Serjeant  of  police,  his  object  evidently  being  to 
get  the  money.  The  plaintiff,  conceiving  that  he  is  entitled  to  a  month's 
»209i  i^otice,  refuses  to  *give  up  the  money.  He  is  at  this  time  in  a 
''-'  room  with  the  two  police  officers,  and  wishes  to  go  up  stairs  but 
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is  prevented  from  doing  so,  and  ultimately  only  permitted  to  go  accom- 
panied by  a  policeman.  The  wife  hears  the  superintendent  ask  th^ 
defendant  if  he  is  to  take  the  plaintiff  into  custody ;  but  she  does  not 
hear  the  answer.  The  plaintiff,  however,  is  carried  to  the  station-house, 
and  afterwards  before  a  magistrate,  and  a  charge  of  embezzlement  made 
against  him.  The  whole  was  one  transaction :  and  I  think  there  was 
ample  evidence  whence  a  jury  might  fairly  conclude  that  the  defendant 
vas  the  author  of  the  imprisonment.  That  there  was  some  imprison- 
ment, is  clear :  but  it  is  said  that  the  judge  was  wrong  in  telling  the 
jury  that  the  mere  restraining  the  plaintiff  from  going  up  stairs 
amounted  to  an  imprisonment.  We  must,  however,  look  at  all  the 
circumstances  to  which  the  summing  up  has  reference.  It  seems  that 
the  plaintiff  was  not  allowed  to  go  up  stairs  without  a  policeman.  The 
judge  tells  the  jury  that  that  constitutes  an  act  of  imprisonment :  and 
that  is  very  like  what  is  said  by  Putteson,  J.,  in  Bird  v.  Jones,  7  Q.  B. 
742  (E.  C.  L.  E.  vol.  53).  He  was  dealing  with  a  portion  of  the 
imprisonment.  Then  it  is  said  that  the  judge  further  misdirected  the 
jury,  in  telling  them  that  the  plaintiff  was  imprisoned  in  his  own  house, 
n  one  sense  it  tvaa  his  own  house  whilst  he  was  in  it:  and  it  can  hardly 
be  doubted  that  he  would  equally  have  been  restrained  from  quitting  the 
bouse  without  first  giving  up  the  balance  claimed.  I  therefore  think 
the  judge  was  right  also  in  that.  But,  so  far  as  regards  the  statement 
that  the  plaintiff  was  tenant,  I  think  the  learned  judge  was  mistaken. 
The  plaintiff  had  no  right  to  remain  in  the  house  a  moment  after  the 
defendant  chose  to  order  him  to  quit.  But  what  the  judge  really  meant, 
was,  that  the  defendant  had  no  right  to  rely  upon  this  as  a  justification, 
because  he  *would  be  breaking  his  agreement.  Then  it  is  urged  r*oAQ 
that  the  damages  might  have  been  enhanced  by  this  incorrect  ^ 
way  of  presenting  the  case  to  the  jury.  I  cannot,  however,  see  how 
that  could  be  so.  The  complaint  in  substance  is,  that  the  plaintiff  was 
arrested  and  taken  before  a  magistrate  upon  an  unfounded  charge  of 
embezzlement.  That  is  a  grave  charge,  and  one  which  would  well 
warrant  a  jury  in  giving  very  considerable  damages.  Upon  the  whole, 
I  see  no  aufScient  ground  to  justify  us  in  sending  the  case  down  to  a 
new  trial,  and  therefore  the  respondent  must  have  judgment. 

WiLLES,  J. — I  am  of  the  same  opinion.  There  are,  undoubtedly, 
some  expressions  in  the  course  of  the  summing  up  which  taken  by  them- 
selves could  hardly  be  justified.  It  would,  however,  be  unfair  to  apply 
a  strict  construction  to  those  expressions,  when  it  is  considered  that  they 
ire  remarks  made  in  reference  to  the  facts.  The  judge  took  a  strong 
view  in  favour  of  the  plaintiff,  in  consequence  of  the  breach  of  agreement 
by  the  defendant ;  and  it  was  in  reference  to  that  the  expressions  com- 
plained of  were  used.  The  first  statement  of  law  which  is  objected  to, 
is,  as  to  whether  or  not  there  was  an  imprisonment  of  the  plaintiff  in  his 
house, — whether  the  imprisonment  commenced  when  he  was  told  that  he 
could  not  go  up  stairs.  I  cannot  doubt  that  the  imprisonment  did  com- 
mence at  or  immediately  after  the  time  of  the  refusal  to  permit  the 
plaintiff  to  go  up  stairs.  It  appears  that  the  defendant  wished  to  obtain 
&  settlement  of  accounts  with  the  plaintiff;  and  that  a  disagreement 
arising  between  them  as  to  the  notice  the  plaintiff  was  entitled  to,  and 
the  plaintiff  refusing  in  consequence  to  hand  over  the  balance  claimed 
by  the  defendant.  *he  latter  went  away,  and  shortly  afterwards  returned 
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*2041  **ccompanie(i  by  two  policemen.  His  object  clearly  was  to 
^  intimidate  the  plaintiff.  The  superintendent  demanded  the  money, 
and,  upon  the  plaintiff  refusing  to  part  with  it,  on  the  ground  that  he 
had  not  received  due  notice,  he  is  taken  into  custody  and  carried  before 
a  magistrate  charged  with  embezzlement.  It  would  be  asking  one  to 
come  to  a  conclusion  quite  contrary  to  one's  common  sense,  to  suppose 
that  the  police  took  upon  themselves  to  arrest  the  plaintiff,  and  to  enter 
such  a  charge  against  him,  without  being  desired  by  the  defendant  to 
do  so.  Whilst  in  the  house  in  a  room  with  the  two  policemen,  he  was 
refused  permission  to  go  up  stairs ;  and  ultimately  he  seems  to  have  been 
allowed  to  go,  but  accompanied  by  an  oflScer.  I  think  it  is  impossible 
that,  upon  these  facts,  any  one  can  doubt  that  it  was  meant  to  be  con- 
veyed to  the  mind  of  the  plaintiff  that  he  should  not  go  out  of  the  pre- 
sence or  control  of  the  officers.  That  in  my  opinion  clearly  amounts  to 
an  imprisonment.  There  is  a  great  deal  of  learning  in  the  books  as  to 
whether  or  not  there  can  be  an  arrest  and  imprisonment  without  actually 
touching  the  party.  In  Arrow-smith  v.  Le  Mesurier,  2  N.  R.  211,  it 
appeared  that  a  warrant  having  been  granted  by  a  magistrate  for  appre- 
hending the  plaintiff  upon  a  charge  of  a  conspiracy  to  sue  out  a  fraudu- 
lent commission  of  bankrupt,  a  constable  went  with  the  warrant  to  the 
plaintiff's  house  and  showed  it  to  him ;  that,  after  conversing  some  time 
with  the  constable,  the  plaintiff  desired  to  have  a  copy  of  the  warrant, 
which  the  constable  permitted  him  to  take,  after  which  the  plaintiff 
Attended  the  constable  to  the  magistrate,  and,  after  being  examined  upon 
the  subject  of  the  charge,  was  dismissed,  about  six  hours  after  the 
warrant  was  first  shown  to  him ;  and  that  the  constable  never  touched 
the  plaintiff.  The  jury  having  found  for  the  defendant,  in  discharging 
^QQc-i  a  rule  for  a  new  trial,  '''Sir  J.  Mansfield  said :  ^^  I  can  suppose 
^  that  an  arrest  may  take  place  without  an  actual  touch,. as,  if  a 
man  be  locked  up  in  a  room  ;(a)  but  here  the  plaintiff  went  voluntarily 
before  the  magistrate.  The  warrant  was  made  no  other  use  of  than  as 
a  summons.  The  constable  brought  a  warrant,  but  did  not  arrest  the 
plaintiff.  How  can  a  man's  walking  freely  to  a  magistrate  prove  him 
to  be  arrested  ?  I  think  that  the  jury  have  done  justice."  I  notice  that 
case  in  order  to  express  my  dissent  from  the  doctrine  it  lays  down.  It 
appears  to  me  that  the  later  case  of  Grainger  i;.  Hill,  4  N.  G.  212  (E. 
G.  L.  R.  vol.  33),  5  Scott  561,  states  the  law  upon  this  subject  more 
accurately.  The  facts  of  that  case  were  shortly  these : — In  September, 
1836,  the  plaintiff  by  deed  mortgaged  to  the  defendants  for  802.  a  vessel 
of  whioh  he  was  owner  as  well  as  captain.  The  money  was  to  be  repaid 
in  September,  1887 ;  and  the  plaintiff  was  in  the  mean  time  to  retain 
the.  register  of  the  vessel,  in  order  to  pursue  his  voyages.  In  November, 
1836,  the  defendants,  under  some  apprehension  as  to  the  sufficiency  of 
their  security,  resolved  to  possess  themselves  of  the  ship's  register,  and, 
for  this  purpose,  after  threatening  to  arrest  the  plaintiff  unless  he  repaid 
the  money  lent,  they  made  an  affidavit  of  debt,  sued  out  a  capias 
endorsed  for  bail  in  the  sum  of  952.  17«.  6d.  in  an  action  of  assumpsit, 
and  sent  two  sheriff^s  officers  with  the  writ  to  the  plaintiff,  who  was 
lying  ill  in  bed  from  the  effects  of  a  wound.  A  surgeon  present  per- 
ceiving he  could  not  be  removed,  one  of  the  defendants  said  to  the 

{a)  See  per  Lord  Hardwioke,  iu  Williams  v.  Jonei,  Cm.  temp.  Hardw.  301. 
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snerjff'fl  officers,  "Don't  take  him  away,  leave  the  young  man  with 
him."  The  officers  then  told  the  plaintiflf  that  they  had  not  come  to 
tske  him,  but  to  get  the  ship's  register ;  but  that,  if  he  failed  to  deliver 
the  register,  or  to  find  bail,  they  must  '^'either  take  him  or  leave  r^ong 
one  of  the  officers  with  him.  The  plaintiff  being  unable  to  pro-  ^ 
cure  bail,  and  being  much  alarmed,  gave  up  the  register :  and  the  court 
held  that  thiB  amounted  to  an  arrest.  Tindal,  C.  J.,  there  said, — 
**  Without  actual  contact,  the  officer's  insisting  that  the  plaintiff  should 
produce  the  register,  or  find  bail,  shows  that  the  plaintiff  was  in  a  situa- 
tion in  which  bail  was  to  be  procured ;  that  was  a  sufficient  restraint 
upon  the  plaintiff's  person  to  amount  to  an  arrest.  The  authority  in 
Buller's  Nisi  Prius,  p.  62,  goes  the  full  length.  ^  If  the  bailiff  who  has 
a  process  against  one,  says  to  him,  when  he  is  on  horseback  or  in  a 
conch,  You  are  my  prUoner^  I  have  a  writ  againnt  you  ;  upon  which  he 
submits,  turns  back,  or  goes  with  him,  though  the  bailiff  never  touched 
him,  yet  it  is  an  arrest,  because  he  submitted  to  the  process.'  "  In  the 
present  case,  if  the  door  of  the  room  had  been  locked,  nobody  could 
doubt  that  that  would  have  been  an  imprisonment.  The  defendant 
coming  to  the  house  with  two  officers,  the  plaintiff  being  there,  and  sub- 
mitting to  their  control,  it  was  the  same  as  if  he  had  actually  been 
locked  up  in  the  room.  That  being  the  proper  view  of  the  facts,  the 
jadge  observes  that  '*  the  way  in  which  the  plaintiff  had  been  constrained 
in  bis  own  house,  and  the  restraint  put  upon  his  person,  by  refusing  him 
permission  to  leave  the  room  and  go  up  stairs  in  his  own  house,  was  in 
itself  an  imprisonment,  independent  of  his  being  conveyed  before  a 
magistrate."  I  think  the  judge  must  be  considered  as  having  here 
adopted  the  view  of  the  case  taken  by  the  defendant's  advocate :  and, 
though  it  would  have  been  more  correct  to  have  told  the  jury,  that,  if 
the  substance  of  the  transaction  was  that  the  plaintiff  was  restrained 
from  leaving  the  room  without  permission  or  without  the  attendance  of 
a  constable,  it  amounted  to  an  imprisonment,  yet,  giving  a  fair  and 
reasonable  ^construction  to  the  summing  up,  it  seems  to  me  that  r^oQT 
it  is  not  open  to  exception.  The  judge  does  not  profess  to  be  ^ 
laying  down  a  principle,  but  rather  to  be  discussing  and  explaining  the 
law  with  reference  to  the  facts  of  the  case.  The  other  exception  to  the 
Bumming  up  is,  that  the  judge  was  wrong  in  telling  the  jury  that  the 
plaintiff  had  such  an  interest  in  the  premises  that  he  could  not  be  turned 
out  without  recourse  being  had  to  the  proper  legal  proceedings.  In  this 
respect,  I  think  the  judge  was  mistaken.  The  plaintiff  was  not  in  any 
sense  tenant  to  the  defendant.  He  might  have  been  put  out  at  any 
time.  But  it  does  not  follow,  that,  because  a  judge  in  the  course  of  his 
summing  up  lays  down  a  wrong  proposition,  that  there  must  necessarily 
be  a  new  trial.  This  was  not  a  matter  by  which  the  jury  could  have 
been  misled,  and  therefore  no  ground  for  setting  aside  the  verdict.  With 
regard  to  the  statement  added  to  the  case  by  the  judge,  I  entirely  agree 
with  my  learned  Brothers  that  we  ought  not  to  look  at  it. 

Btles,  J. — I  am  glad  the  court  has  been  enabled  to  come  to  the 
conclusion  that  there  ought  to  be  no  new  trial  in  this  case.  It  appears 
that  the  defendant  was  the  owner  of  a  beer-shop,  and  that  he  let  the 
plaintiff  in  as  his  servant  at  certain  weekly  wages,  subject  to  a  month's 
notice.  It  may  be  that  under  this  agreement  the  plaintiff  was  not  in 
any  sense  the  defendant's  tenant.     But,  in  popular  language,  he  was 
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the  occupier  of  the  house;  and  it  may  be  said  to  have  been  '^his  own 
house"  whilst  he  so  occupied  it.  The  plaintiff  would  clearly  have  no 
right  to  continue  in  possession  after  the  relation  of  master  and  servant 
between  him  and  the  defendant  had  been  severed.  But  the  observations 
of  the  judge  are  not  to  be  scanned  with  the  same  strictness  as  on  a  bill 
*9081  ^^  exceptions.  In  the  first  place,  the  *jury  were  told  that  the 
^  circumstances  proved  before  them  amounted  to  an  imprisonment: 
and  I  am  clearly  of  opinion  that  there  was  ample  evidence  of  all  the  acts 
of  imprisonment  insisted  upon.  The  second  objection  to  the  direction 
was,  that  the  judge  told  the  jury  that  the  plaintiff  was  imprisoned,  not 
by  "being,"  but  when  prevented  from  going  up  stairs.  I  think,  for  the 
reasons  given  by  my  learned  Brothers,  and  especially  those  given  by  my 
Brother  Crowder,  that  there  was  abundant  evidence  that  the  plaintiff 
was  imprisoned  in  his  own  house.  As  to  the  third  point,  it  seems  to  me, 
that,  in  one  sense,  the  direction  was  too  favourable  to  the  defendant. 
And,  at  the  most,  the  judge  was  guilty  of  a  mere  inaccuracy  of  expres- 
sion in  a  matter  not  at  all  affecting  the  damages  which  the  jury  would 
be  likely  to  award  upon  a  new  trial.  I  therefore  agree  with  the  rest  of 
the  court  in  thinking  that  there  should  be  judgment  for  the  respondent. 
And  I  cannot  help  observing  that  the  defendant  was  guilty  of  a  very 
reprehensible  abuse  of  criminal  process  for  the  purpose  of  enforcing  a 
civil  right.  Appeal  dismissed,  with  costs. 

''It  is  not  necessary  to  constitute  arrest,  detention,  or  restraint  of  the 
false  imprisonment,  that  the  person  re-  freedom  of  his  motions — ^he  is  as  much 
strained  of  his  liberty  should  be  touched  imprisoned  as  if  his  person  was  touched, 
or  actually  arrested  if  he  is  ordered  to  or  force  actually  used ',  the  imprison- 
do  or  not  to  do  the  thing,  to  move  or  ment  continues  until  he  is  left  at  his 
not  to  move  against  his  own  free  will,  own  will  to  go  where  he  pleases,  and 
if  it  is  not  left  to  his  option  to  go  or  must  be  considered  as  involuntaiy,  till 
stay  where  he  pleases,  and  force  is  all  efforts  at  coercion  or  restraint  cease, 
offered  or  threatened,  and  the  means  of  and  the  means  of  effecting  it  are  re- 
coercion  are  at  hand,  ready  to  be  used;  moved :"  Baldwin,  J.,  in  Johnson  v, 
or  there  is  reasonable  ground  to  appro-  Tompkins,  Bald.  C.  C.  601.  And  see 
hend  that  coercive  means  will  be  used  Pike  v,  Hanson,  9  New  Hamp.  491 ; 
if  he  does  not  yield.  A  person  so  Francisca  v.  State,  4  Zabriskie  30; 
threatened  need  not  wait  for  its  actual  Smith  v.  State,  7  Hump.  43 ;  Blower 
application.  The  submission  to  the  v.  State,  3  Sneed  66;  Halliday  v. 
threatened  and  reasonably  to  be  appro-  State,  1  Barb.  S.  C.  137. 
bended  force,   is  no  consent  to  the 


*209]  *HYBART  v.  PARKER.    Feb.  10. 

It  ifl  not  competent  to  the  adrentnrera  or  ehareholden  in  m  oost-book  mine  to  itipnlate  by  their 
mlee  that  unpaid  calls  ahall  be  reooyered  as  a  debt  dae  from  the  de&olting  shareholder  to  ik» 

This  was  an  action  against  a  shareholder  in  a  cost-book  mine  to 
recover  calls. 

The  first  count  of  the  declaration  stated,  that,  before  and  at  the  time 
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of  the  making  of  the  several  ^alls  thereinafter  mentioned,  the  defendant 
and  others  were  adventurers  and  shareholders  of  and  in  a  certain  com- 
pany of  adventurers  and  shareholders  for  working  certain  mines,  formed 
upon  the  cost-book  principle,  and  called  The  East  Birch  Tor  Tin  Mining 
Company,  and  that,  by  the  rules  and  regulations  of  the  said  company 
before  and  at  the  time  of  the  making  of  the  said  calls  and  still  in  force 
for  and  agreed  to  by  the  defendant  as  such  adventurer  and  shareholder 
and  the  other  adventurers  and  shareholders  therein,  authority  was  and  is 
givea  to  the  adventurers  present  at  any  general  or  special  general  meet- 
ing of  the  adventurers  and  shareholders  of  and  in  the  said  company, 
held  pursuant  to  the  said  rules,  to  make  any  call  or  calls  they  might 
think  neeessary  for  working  the  said  mines,  upon  the  said  adventurers 
and  shareholders  in  respect  of  their  several  shares  therein ;  and  that  by 
the  said  rules  and  regulations  it  was  and  is  further  agreed  that  all  calls 
should  be  paid  into  such  bank  as  the  committee  for  the  time  being 
appointed  pursuant  to  the  said  rules  for  the  management  of  the  said 
company  might  direct,  within  fourteen  days  after  such  calls  should  have 
been  made,  and  that,  for  the  better  enforcing  payment  of  any  call  or 
calls  made  pursuant  to  the  said  authority,  and  found  to  be  in  arrear, 
the  same  should  be  considered,  and  was  thereby  declared  to  be,  a  debt 
or  debts  due  from  the  shareholders  or  respective  shareholders  so  in  arrear 
to  the  purser  of  the  said  company^  who  should  have  power  to  recover  the 
^same  as  a  simple-contract  debt  or  debts  due  to  him  from  such  r^cQin 
defaulter  or  respective  defaulters,  by  action  at  law  in  any  or  ^ 
either  of  Her  Majesty's  superior  or  inferior  courts ;  and  that,  upon  the 
hearing  or  trial  of  any  such  action,  the  production  of  the  register  of 
shareholders  in  the  cost-book,  with  the  minute  of  the  resolution  making 
such  call  or  calls  so  in  arrear  should  be  prim&  facie  evidence  of  the 
defendant  in  any  such  action  being  a  shareholder,  and  of  the  call  or 
calls  being  made :  and  that,  in  any  such  action,  the  defendant  should  not 
be  at  liberty  to  set  up  or  plead  a  partnership  with  the  purser  as  a  defence : 
Averment,  that,  while  the  defendant  and  the  said  others  were  such 
adventurers  and  shareholders  as  aforesaid,  and  while  the  said  rules  were 
60  in  force  and  agreed  to,  three  general  or  special  general  meetings  of 
the  said  adventurers  and  shareholders  were  held,  at  each  of  which  a  call 
of  a  certain  sum  of  money  was  duly  made  by  the  adventurers  present, 
on  the  defendant  and  the  other  adventurers  and  shareholders  of  and  in  the 
said  company,  in  respect  of  each  of  their  shares  therein,  which  said  calls 
were  severally  thought  to  be  necessary  for  working  the  said  mines,  by 
the  said  adventurers  present  at  the  said  meetings  respectively ;  and  that, 
at  the  time  of  the  making  the  said  several  calls,  there  was  a  committee 
appointed  pursuant  to  the  said  rules,  and  that  the  said  committee 
appointed  a  bank  into  which  the  said  moneys  were  to  be  paid,  and  that 
notice  was  given  to  the  defendant  and  the  several  adventurers  for  pay- 
ment of  the  said  moneys,  and  that  the  moneys  due  from  the  defendant 
in  respect  of  the  said  several  calls  were  unpaid  and  found  to  be  in  arrear, 
and  that  the  plaintiff  was  the  purser  of  the  said  company,  and  that  all 
things  had  happened  and  been  done  necessary  to  entitle  the  plaintiff, 
as  such  purser,  to  have  the  said  moneys  paid  him  by  the  said  defendant, 
and  to  maintain  this  action. 

*There  were  also  counts  for  money  payable  by  the  defendant  r^ioi  i 
to  the  plaintiff  for  moneys  found  to  be  due  from  the  defendant  to  ^ 
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the  plaintifT  upon  accounts  stated  between  them  as  such  shareholder  and 
purser  respectively. 

The  defendant  demurred  to  the  first  count.     Joinder. 

itf".  Smith,  Q.  C.  (with  whom  were  Tapping  and  Kingdon)y  in  sup- 
port of  the  demurrer.-^This  is  an  attempt  on  the  part  of  the  share- 
holders in  a  cost-book  mine,  without  the  aid  of  an  act  of  parliament,  to 
appoint  a  public  officer  to  sue  and  be  sued  on  their  behalf:  it  is  in 
effect  a  breach  of  the  principle  laid  down  by  the  House  of  Lords  in 
Scott  t;.  Avery,  5  House  of  Lords  Gases  811,  that  parties  cannot  by 
contract  oust  the  courts  of  their  jurisdiction.  There  is  no  privity 
between  the  plaintiff  and  the  defendant,  and  no  consideration  for  the 
alleged  promise.  The  intention  was,  that  the  calls  should  be  recoverable 
by  the  individual  who  might  happen  to  be  purser  at  the  time  of  the  making 
of  the  call  or  at  the  time  of  bringing  the  action.  In  Pigott  v.  Thomp- 
son, 8  Bos.  &  P.  147,  where  A.  agreed  in  writing  to  pay  the  rent  of 
certain  tolls  which  he  had  hired,  '^  to  the  treasurer  of  the  commissioners,** 
— it  was  held  that  no  action  for  the  rent  could  be  maintained  in  the 
name  of  the  treasurer.  Lord  Alvanley  there  says:  "The  manifest 
intention  of  the  agreement  was,  that  the  defendant  should  pay  the  money 
to  any  person  whom  the  commissioners  should  choose  to  make  their 
treasurer  for  the  time  being ;  but  by  law  a  debt  is  not  so  assignable." 
And  Chambre,  J.,  adds :  "  The  contract  is,  to  pay  the  commissioners 
through  the  medium  of  their  officer." 

The  court  called  on, — 
*2121  Collier,  Q.  C.  (with  whom  was  Prideaux),  to  support  *the  de- 
-'  claration. — This  is  a  question  of  vital  importance  to  cost-book 
mining  companies.  They  cannot  have  deeds  of  settlement,  for  that 
would  be  an  abandonment  of  the  cost-book  principle ;  and  it  is  imprac- 
ticable for  each  company  of  adventurers  to  obtain  an  act  of  parliament 
The  only  mode  by  which  a  recusant  shareholder  has  hitherto  been  com- 

Eelled  to  pay  calls  has  been,  by  getting  a  creditor  of  the  company  to  sue 
im.  This  declaration  in  substance  means,  that  a  cost-book  company 
was  formed  pursuant  to  certain  rules  and  regulations,  that  a  purser  was 
appointed  who  by  virtue  of  one  of  those  rules  was  empowered  to  sue  for 
calls,  that  the  defendant  became  a  subscriber  and  thereby  assented  to 
the  rules, — and,  amongst  others,  that  the  amount  of  the  calls  should  be  a 
debt  due  from  him  to  the  purser.  [WiLLES,  J. — Does  the  rule  mean  the 
purser  at  the  time  of  the  contract,  at  the  time  of  the  making  of  the  call, 
at  the  time  of  bringing  the  action,  or  purser  for  the  time  being?}  At 
the  time  the  action  is  brought.  It  is  said  that  there  is  no  privity  between 
the  plaintiff  and  defendant,  and  no  consideration  moving  from  the  plain- 
tiff. The  declaration,  however,  discloses  this  consideration, — the  defend- 
ant becomes  a  subscriber  and  thereby  agrees  to  be  bound  by  the  rules 
and  regulations  in  the  cost-book ;  and  the  plaintiff*  becomes  purser  upon 
the  faith  of  those  rules  and  of  the  defendant's  having  by  subscribing 
them  agreed  that  calls  shall  be  recovered  from  him  as  a  debt  due  from 
him  to  the  purser.  The  question  is  not  as  to  the  adequacy  of  the  con- 
sideration, but  whether  there  is  not  some  consideration.  By  this  arrange- 
ment, the  debt  due  to  the  co-adventurers  is  extinguished.  In  Ghitty  on 
Contracts.  6th  edit.,  pp.  60 — 62,  where  the  authorities  are  collected, 
there  seems  to  be  some  oonfliet  between  the  aBdusnt  and  the  more  recent 
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decisions  upon  the  question  whether  a  stranger  to  a  contract  may  sue 
upon  it:  and  the  ^opinion  of  Lord  Alvanleyin  Pigott  v.  Thomp-  r^co-ifi 
son,  3  Bos.  &  P.  147,  is  referred  to,(a)  and  also  a  dictum  of  *■ 
Buller,  J.,  in  Marchington  v.  Vernon,  1  Bos.  &  P.  101,  n.,  to  the  effect 
that,  ^^  if  one  person  make  a  promise  to  another  for  the  benefit  of  a  third, 
that  third  maj  maintain  an  nction  upon  it."  So,  in  Starkie  v,  Milne,  1 
Rol.  Abr.  Action  sur  Cate,  32,  pi.  13,  it  is  said,  '*It  has  been  decided^ 
that,  if  A.  give  goods  to  B.  of  the  value  of  80Z.,  on  condition  that  he 
paj  201.  to  C,  the  latter  may  sue  B.  for  the  20Z.,  for  it  became  a  debt 
to  C."  It  may  be  said  that  this  is  not  a  promise  to  the  co-adventurers 
for  the  benefit  of  the  purser.  It  would,  however,  be  a  good  answer  to  an 
action  at  the  suit  of  the  co-adventurers. 

Williams,  J. — I  am  of  opinion  that  there  must  be  judgment  for  the 
defendant  upon  this  demurrer.  In  order  to  get  over  the  difiicuity  of  want 
of  consideration,  Mr.  Collier  puts  the  case  of  a  man  accepting  the  office 
of  parser,  in  consideration  of  the  shareholders  undertaking  to  pay  their 
calls  to  him.  It  is  not  necessary,  however,  to  decide  that.  All  that 
appears  here  is,  that,  there  being  a  difficulty  in  enforcing  the  payment 
of  calls  by  the  shareholders  in  cost-book  mines,  the  adventurers,  in  order 
to  get  rid  of  that  difficulty,  agree  amongst  themselves  that  the  amount 
of  calls  due  from  any  one  of  them  shall  be  considered  as  a  debt  due  to 
the  purser,  who  shall  have  power  to  sue  for  it, — thus  violating  the  law 
in  two  respects,  first,  by  agreeing  that  *one  partner  may  sue  his  r^oi^ 
copartner,(&)  secondly,  by  «agreeing  that  an  action  shall  be  ■- 
brought  upon  a  contract  by  one  who  is  no  party  to  it,  and  between  whom 
and  the  person  sued  thtrre  is  no  privity.  They  might  as  well  agree  that 
no  plea  shall  be  pleaded  except  payment.  This  is  neither  more  nor  less 
than  the  case  of  an  action  brought  for  a  debt  due  to  the  company  by  a 
person  who  is  a  mere  servant  of  the  company^  and  who  has  no  connection 
whatever  with  the  cause  of  action  in  respect  of  which  he  is  suing.  It  may 
be,  as  Mr.  Collier  suggests,  that  the  law  operates  hardly  in  the  case  of 
these  companies  :  but,  if  it  be  a  hardship,  the  remedy  must  be  sought  at 
the  hands  of  the  legislature ;  and  I  know  no  one  so  fit  to  advocate  such 
a  measure  as  the  learned  counsel  yho  has  made  the  suggest  ion.  (c) 

Crowdbr,  J. — I  am  of  the  same  opinion. 

WiLLES,  J, — I  agree  with  the  rest  of  the  court  in  thinking  that  this 
declaration  cannot  be  supported,  and  for  this  additional  reason,  that,  if 
ve  were  to  hold  that  the  purser  might  maintain  this  action,  it  would  be 

(u)  "  It  is  not  necessary  to  discuss  whotlier  if  A.  let  land  to  B.,  in  consideration  of  whioh 
tbe  latter  promises  to  pay  the  rent  to  C,  bis  executors  and  administrators,  G.  may  maintain  an 
action  on  that  promise.  I  have  little  doubt,  however,  that  the  action  might  be  maintained,  and 
that  the  consideration  would  be  suflBcient;  though  my  Brothers  seem  to  think  differently  upon 
thii  pniot  It  appears  to  mo  that  C.  would  be  only  a  trustee  for  A.,  who  might  for  some  reason 
be  desirous  that  the  money  should  be  paid  into  the  hands  of  G.  In  case  of  marriage,  it  is  often 
BeeeMary  to  make  contracts  in  this  manner,  and  the  personal  action  is  given  to  the  trustee  for 
the  benefit  of  the  feme  covert." 

(&)  It  did  not  appear  on  the  trial  of  Hybart  v.  Evens,  post^  215,  whether  or  not  the  pnraer 
vai  a  ittbseriber. 

(«)  M.  Smith  observed  that  these  cost-book  mining  companies  were  not  entitled  to  maeh 
lympatby,  inasmuch  u  they  had  struggled  successfully  to  get  themselves  excluded  from  the 
Joint  Stock  Companies  Act,  7  AS  Vict  o.  110,  the  63d  section  of  which  provides  **  that  nothing 
m  this  act  contained  shaU  extend  or  be  construed  to  ext«nd  to  any  partnership  formed  for  the 
working  of  mines,  minerals,  and  quarries  of  what  nai  ure  soever,  on  the  principle  commonlj 
•ilM  the  eoti-book  principle." 
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trenching  upon  the  prerogative  of  the  Crown,  by  making  a  n^w  species 
of  corporation, — a  corporation  sole  for  the  purpose  of  bringing  actions. 

Judgment  for  the  defendant. 

*21  S1  "*" Another  action  which  had  been  brought  by  the  same  plaintiff 
^  against  one  Evens,  and  in  which  the  declaration  was  the  same  as 
that  in  Hybart  t;.  Parker,  was  tried  before  Coleridge,  J.,  at  the  Bristol 
Summer  Assizes,  1857,  when  the  plaintiff  was  nonsuited,  with  liberty  to 
move  to  enter  a  verdict  for  the  plaintiff  for  the  sum  claimed,  on  the 
ground,  that,  assuming  the  facts  stated  in  the  declaration  to  be  proved, 
they  disclosed  evidence  of  a  debt.  A  rule  nisi  was  accordingly  obtained 
by  Collier^  Q.  C,  in  Michaelmas  Term  last,  and  that  rule  was  ordered 
to  stand  over  until  the  demurrer  was  argued. 

David  Keane  now  showed  cause,  referring  to  the  case  of  The  Felt- 
makers'  Company  v.  Davis,  1  Bos.  &  P.  98.  Rule  discharged. 
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The  Judges  who  usualiy  sat  in  Banc  in  this  Term,  were : 

COCKBURN,  C.  J.  WiLLES,  J. 

Crowder,  J.  Btles,  J, 


WILLIS,  MERRY,  and  SMITH  v.  DE  CASTRO.    April  28. 

Tb  u  ution  for  goods  sold  and  deliyered,  the  defendant  pleaded  that  the  eanses  of  actioa 
aeenied  to  the  plaintiffs  against  the  defendant  and  A.,  B.,  and  C,  Jointly,  and  not  oihtrwi^e^ 
•nd  not  separately  against  the  defendant,  and  that  the  defendant  and  A.,  B.,  and  C.  wer» 
jointly  liabU  to  the  plaintiffs  in  respect  of  the  causes  of  action  in  the  declaration,  and  not 
oikervtMe  ;  and  that,  after  the  accraing  of  the  caases  of  action,  and  before  suit,  the  plaintiffs 
by  deed  released  A.,  B.,  and  C.  from  the  said  canses  of  action,  Ac. 

BepUeation,  that  the  deed  in  the  plea  mentioned  was  a  deed  of  assignment  by  A.,  B.,  and  C, 
of  their  estate  and  effects  for  the  benefit  of  their  creditors,  and  contained  words  purporting, 
if  considered  without  reference  to  any  other  part  of  the  deed,  to  release  as  in  the  plea  pleaded, 
bat  that,  in  another  and  earlier  part  of  the  same  deed,  it  was  agreed  and  declared  in  th^ 
words  following,  that  is  to  say,  "  that  it  sh^l  be  lawful  for  the  creditors  to  execute  thesa 
presents  without  prejudice  to  any  mortgage,  lien,  or  security  which  they  may  have  for  their 
respectire  debts,  or  any  part  thereof,  or  to  any  claim  against  any  surety  or  sureties  or  any 
otier  person  or  persons  who  may  be  liable  for  the  payment  thereof;"  and  that  all  the  cre- 
ditors who  executed  the  deed,  executed  the  same  without  prejudice  as  aforesaid ;  and  so  the 
plsistiffs  said  that  the  defendant  was  not  released  as  in  and  by  the  plea  supposed : — 

Held,  on  demurrer,  thai,  taking  the  plea  and  replication  together,  the  deed  appeared  to  amount 
only  to  a  coTenant  not  to  sue  A.,  B.,  and  C,  and  not  to  a  release;  and,  consequently,  that 
the  liability  of  the  defendant, — whether  Joint  only,  or  Joint  and  sereral, — ^was  not  tiiereby 
Charged. 

This  was  an  action  for  goods  bargained  and  sold  and  sold  and 
deliTered,  for  work  and  materials,  money  lent,  money  paid,  interest^  and 
money  found  due  upon  accounts  stated. 

♦2?7"|      *The  defendant  pleaded, — ^first,  never  indebted, — secondly, 
'*'  payment, — thirdly,  that  the  causes  of  action  accrued  to  the 
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plaintiflfs  against  the  defendant  and  G.  S.  Miller,  E.  Thompson,  and 
W.  C.  Miller,  jointly,  and  not  otherwise,  and  not  separately  against  the 
defendant,  and  that  the  defendant  and  G.  S.  Miller,  E.  Thompson,  and 
W.  C.  Miller,  were  jointly  liable  to  the  plaintiffs  in  respect  of  the 
several  causes  of  action  in  the  declaration  mentioned,  and  not  otherwise, 
and  the  defendant  was  not  solely  liable  in  respect  thereof ;' and  that, 
after  the  accruing  of  the  said  causes  of  action,  and  before  this  suit,  the 

?laintiffs  by  deed  released  the  said  G.  S.  Miller,  E.  Thompson,  and 
7.  G.  Miller  from  the  said  causes  of  action,  and  all  suits,  claims,  and 
demands  which  the  plaintiffs  then  had,  ever  had,  or  at  any  time  there- 
after should  or  might  have,  claim,  challenge,  or  demand  against  the  said 
G.  S.  Miller,  K  Thompson,  and  W.  C.  Miller, — fourthly,  t)iat  the  said 
causes  of  action  accrued  to  the  plaintiffs  against. the.  defendant  and 
E.  Thompson  jointly,  and  not  otherwise,  and  not  separately  against  the 
defendant,  and  that  the  defendant  and  the  said  E.  Thompson  were 
jointly  liable  to  the  plaintiffs  in  respect  of  the  several  causes  of  action 
m  the  declaration  mentioned,  and  not  otherwise,  and  the  defendant  was 
not  solely  liable  in  respect  thereof;  and  that,  after  the  accruing  of  the 
said  causes  of  action,  and  before  this  suit,  the  plaintiffs  by  deed  released 
the  said  E.  Thompson  from  the  said  causes  of  action,  and  all  suits, 
claims,  and  demands  which  the  plaintiffs  then  had,  ever  had,  or  at  any 
*21  ft!   *^™®  thereafter  should  or  might  have,  claim,  challenge,  or  *demand 
J  against  the  said  E.  Thompson, — fifthly,  that  the  said  causes  of 
action  accrued  to  the  plaintiffs  against  the  defendant  and  G.  S.  Miller, 
E.  Thompson,  and  W.  C.  Miller  jointly,  and  not  otherwise,  and  not 
separately  against  the  defendant,  and  that  the  defendant  and  the  said 
G.  S.  Miller,  E.  Thompson,  and  W.  C.  Miller,  were  jointly  liable  to  the 
plaintiffs  in  respect  of  the  several  causes  of  action  in  the  declaration 
mentioned,  and  not  otherwise,  and  the  defendant  was  not  solely  liable  in 
respect  thereof;   and  that,  after  the  accruing  of  the  said  causes  of 
action,  and  before  this  suit,  the  plaintiff  Merry  by  deed  released  the 
said  G.  S.  Miller,  E.  Thompson,  and  W.  C.  Miller,  from  the  said  causes 
of  action,  and  all  suits,  claims,  and  demands,  which  the  plaintiffs  then 
had,  ever  had,  or  at  any  time  thereafter  should  or  might  have,  claim, 
challenge,  or  demand  against  the  said  G.  S.  Miller,  E.  Thompson,  and 
W.  C.  Miller, — sixthly,  that  the  said  causes  of  action  accrued  to  the 
plaintiffs   against  the  defendant   and  E.   Thompson  jointly,   and  not 
otherwise,  and   not   separately  against   the   defendant,  and   that  the 
defendant  and  the  said  E.  Thompson  were  jointly  liable  to  the  plaintiffs 
in  respect  of  the  several  causes  of  action  in  the  declaration  mentioned, 
and  not  otherwise,  and  the  defendant  was  not  solely  liable  in  respect 
thereof;  and  that,  after  the  accruing  of  the  said  causes  of  action,  and 
before  this  suit,  the  plaintiff  Merry  by  deed  released  the  said  E.  Thomp- 
son from  the  said  causes  of  action,  and  all  suits,  claims,  and  demands 
which  the  plaintiffs  then  had,  ever  had,  or  at  any  time   thereafter 
should  or  might  liave,  claim^  challenge,  or  demand  against  the  said 
E.  Thompson. 

The  plaintiffs  joined  issue  upon  the  first  plea,  took  issue  upon  the 
second,  and  to  the  third,  fourth,  fifth,  and  sixth,  replied  that  toe  deed 
in  each  of  these  pleas  respectively  mentioned  was  one  and  the  same 
deed,   to  wit,   a  deed  of  assignment   from  the  said  G.   S.   Miller, 
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*£.  Thompson,  and  W.  G.  Miller,  of  their  estate  and  effects  for  r^co-f  9 
the  benefit  of  their  creditors,  and  contained  words  purporting,  if  ^ 
considered  without  reference  to  any  other  part  of  the  deed,  to  release 
as  in  the  same  pleas  respectively  was  pleaded, — but  that,  in  another  and 
earlier  part  of  the  same  deed,  it  was  and  is  agreed  and  declared  in  the 
words  following,  that  is  to  say,  "  that  it  shall  be  lawful  for  the  creditors 
to  execute  these  presents  without  prejudice  to  any  mortgage,  lien,  or 
security  which  they  may  have  for  their  respective  debts,  or  any  part 
thereof,  or  to  any  claim  against  any  surety  or  sureties  or  any  other 
person  or  persons  who  may  be  liable  for  the  payment  thereof;"  and 
that  all  the  creditors  who  executed  the  said  deed  executed  the  same 
without  prejudice  as  aforesaid ;  and  so  the  plaintiffs  said  that  the 
defendant  was  not  released  as  in  and  by  the  said  pleas  respectively  was 
supposed. 

To  this  replication  the  defendant  demurred,  the  ground  stated  in  the 
margin  being  **that  the  deed  released  the  debt  notwithstanding  the 
clause  in  question,  and  that,  when  one  of  two  joint  debtors  is  released, 
there  being  no  separate  liability,  the  whole  debt  is  gone."     Joinder. 

MUward  (with  whom  was  M,  Chambers^  Q.  C),  in  support  of  the 
demurrer. — The  question  is  whether  one  of  several  joint  debtors  can  be 
released,  the  liability  of  the  other  being  reserved.  In  2  Wms.  Sauncl. 
47  gg^  n.  (1),  it  is  said,  that  **  a  release  to  one  of  several  obligors,  whe- 
ther they  are  bound  jointly^  or  jointly  and  $everallyy  discharges  the 
others,  and  may  be  pleaded  in  bar  by  all :  2  Rol.  Abr.  412  (G.),  pi.  4, 
5;  Clayton  v.  Kynaston,  2  Salk.  574."  Prirn^  facie,  the  release  of  one 
discharges  all :  the  debt  is  gone.  In  Cocks  v.  Nash,  9  Bingh.  841  (E. 
C.  L.  R.  vol.  23),  2  M.  &  Scott  434  (E.  6.  L.  R.  vol.  28),  to  a  plea  that 
the  plaintiff  had  released  one  of  two  joint  obligors,  the  ^plaintiff  r«ooA 
replied  that  the  release  was  given  with  an  undertaking  on  the  ^ 
part  of  the  defendant,  the  other  obligor,  that  the  release  should  not  ope- 
rate in  his  discharge :  and  the  replication  was  held  ill.  [Williams,  J. — ^ 
The  general  words  of  a  release  may  be  restrained  by  other  parts  of  the 
instrument :  Solly  v.  Forbes,  2  6.  &  B.  38  (E.  G.  L.  R.  vol.  6),  4  J.  B. 
Moore  448  (E.  C.  L.  R.  vol.  16).]  Where  the  parties  are  jointly  and 
severally  bound,  the  several  liability  may  be  preserved  though  the  joint 
liability  is  released :  North  v.  Wakefield,  13  Q.  B.  636  (E.  C.  L.  R.  vol. 
66);  Stevens  v.  Stevens,  5  Exch.  806.t  The  ground  of  the  distinction 
ia  very  clearly  put  by  Channell,  Serjt,  in  Thompson  v.  Lack,  3  C.  B. 
MO,  549  (E.  C.  L.  R.  vol.  54).  It  was  there  held  that  a  release  to  one 
of  two  sureties  who  had  entered  into  a  joint  and  several  covenant  to  pay 
an  annuity,  in  default  of  payment  by  the  grantor,  was  accompanied  by 
&  proviso  that  such  release  should  not  prejudice  the  right  of  the  grantee 
to  enforce  its  payment  against  the  grantor  and  the  other  surety,  or  either 
of  them :  and  it  was  held  that  the  proviso  restrained  the  operation  •of 
the  release,  and  that  the  liability  of  the  co-surety  was  not  affected  by 
Bttch  release.  [Willes,  J. — What  would  be  the  effect  of  a  covenant  not 
to  sue  one  of  two  joint  debtors,  which  would  be  a  release  of  the  one 
oqIj  ?]    To  avoid  circuity,  it  might  be  pleaded  as  a  release  of  both. 

John  Henderion^  QoutTk.{a) — ^It  is  ole&r  that  a  covenant  not  to  sue  one 

(«)  Tb«  point  iBftrk«<l  (br  argtuttenl  6ti  the  part  of  the  plainilirvirM^^'^that  tfao  deed  pleadtd, 
tt  ^oaliiod  by  tho  word«  Mt  out  in  tho  tepUeatfoD,  dM»  not  in  law  operate  to  diMhargo-  Iha 
i^Mdaak" 
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of  two  joint  debtors  is  not  a  release  of  the  other :  Hntton  v.  Eyre,  6 
Taunt.  289  (E.  C.  L.  R.  vol.  1),  1  Marsh.  603  (E.  C.  L.  R.  vol.4V 
[Btlbs,  J. — ^Might  not  the  one  to  whom  the  covenant  not  to  sue  is  given 
plead  it  as  a  release?]  No.  A  release  in  terms  given  to  one,  and 
^QQi  1  guarded  and  restrained  so  as  not  *to  release  the  other,  is  a  mere 

-J  covenant  not  to  sue :  Solly  v.  Forbes,  2  B.  &  B.  88  (E.  C.  L.  R. 
vol.  6),  4  J*  B.  Moore  448  (E.  C.  L.  R.  vol.  16).     [Crowdbr,  J.— In 
order  to  give  effect  and  operation  to  the  deed  as  intended  between  the 
parties.]     The  observations  of  the  court  in  North  v.  Wakefield,  13  Q. 
B.  536  (E.  C.  L.  R.  vol.  66),  show  that  the  principle  of  the  thins  applies 
just  as  much  to  the  case  of  a  joint  and  several  liability  as  to  that  of  & 
joint  liability.     Patteson,  J.,  in  giving  judgment,  says :  "  The  reason 
why  a  release  to  one  debtor  releases  all  jointly  liable,  is  because,  unless 
it  was  held  to  do  so,  the  co-debtor,  after  paying  the  debt,  might  sue  him 
'iwho  was  released  for  contribution,  and  so  in  effect  he  would  not  be 
^released:  but  that  reason  does  not  apply  where  the  debtor  released 
.ngrees  to  such  a  qualification  of  the  release  as  will  leave  him  liable  to  any 
rights  of  the  co-debtor.    Neither  does  such  a  clause  qualifying  the  release 
operate  as  a  fraud  on  other  creditors ;  for,  as  it  appears  on  the  face  of 
IJhe  deed,  all  who  execute  that  deed  are  aware  of  it  and  agree  to  it" 
The  argument  urged  on  the  other  side  would  tend  very  materially  to 
impair  many  securities.    [  Watkin  W%lliam%^  Amicus  Curiae,  mentioned 
a  case  of  Gurrey  v.  Armitage,  which  had  been  decided  in  the  Court  of 
Queen's  Bench  on  the  preceding  day,  where  this  point  had  been  decided. 
It  was  an  appeal  from  the  decision  of  the  judge  of  the  county  court  of 
Burham.     The  action  was  brought  to  recover  47/.  10«.  for  goods  sup- 
plied to  the  ship  Celeste,  of  Hartlepool,  of  which  the  defendant  Armitage 
and  one  Drysdale  were  the  owners.     The  defendant  lived  at  some  dis- 
tance from  Hartlepool,  and  left  the  entire  management  of  the  ship  to 
Ub  co-owner,  who  appointed  the  master.    The  goods  for  which  this  action 
was  brought  had  been  ordered  by  the  master,  with  the  authority  of 
Drysdale.   Drysdale  became  insolvent,  and  was  indebted  to  the  plaintiff, 
*2221  ^°  fl'ddition  *to  the  above  sum  of  472. 10«.,  in  the  sum  of  54^  10<. 

-*  for  goods  supplied  to  ships  in  which  the  defendant  had  no  interest, 
imaking  in  the  whole  102/.     Drysdale  compounded  with  his  creditors, 
paying  10«.  in  the  pound :  a  composition  deed  was  entered  into,  contain- 
ing in  terms  the  usual  release,  followed  by  a  proviso  that  nothing  therein 
ahould  prejudice  or  affect  any  claim,  demand,  or  remedy  which  the  cre- 
ditors had  upon  any  person  who  might  be  liable  for  any  of  the  debts  in 
the  character  of  surety  or  otherwise.     The  plaintiff  signed  this  deed, 
but  did  not  insert  the  amount  of  the  claim,  stating  at  the  time  that  he 
did  not  intend  to  include  the  472.  10«. :  afterwards,  however,  without 
the  plaintiff's  authority,  the  whole  sum  of  1022.  was  filled  in.     Three 
questions  arose, — first,  whether  the  defendant  as  part  owner,  and  taking 
no  part  in  the  management  of  the  ship,  could  be  made  liable  on  the  eon- 
tract  of  the  master  appointed  by  Drysdale, — secondly,  whether  the  deed 
was  the  plaintiff's  deed  quoad  the  472.  10«. — ^thirdly,  whether,  if  the 
deed  was  the  plaintiff's  deed,  it  amounted  to  a  release  or  merely  to  a 
covenant  not  to  sue.     The  judge  decided  that  the  defendant  was  liable 
on  the  contract,  and  that  the  deed  was  the  plaintifi"s  deed,  but  that  it 
amounted  only  to  a  covenant  not  to  sue,  and  therefore  did  not  operate 
as  a  bar  to  the  action.    Lord  Campbell,  i*t  giving  judgment,  said :  *'  The 
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first  point  tarns  entirely  upon  whether  there  was  a  contract  on  the  part 
of  the  defendant ;  and  we  think  there  was  sufficient  to  justify  the  judge 
in  determining  that  Drysdale  had  authority  to  bind  the  defendant  jointly 
with  himself,  so  as  to  bring  him  within  the  rule  laid  down  by  us  in 
Mitcheson  v.  Oliver,  5  Ellis  &  B.  419  (E.  C.  L.  B.  vol.  85).  Upon  the 
tiecond  point,  we  think  it  is  clear  that,  if  the  amount  was  filled  in  with- 
out the  authority  of  the  plaintiff,  the  deed,  although  signed  by  him,  was 
not  his  deed,  so  as  to  release  the  debt  of  47/.  10«.  Upon  "^the  r^cooo 
third  point,  looking  to  the  whole  deed,  and  giving  effect  to  the  ^ 
obvious  intention  of  the  parties,  apparent  on  the  deed  itself,  it  must  be 
treated  as  a  covenant  not  to  sue,  and  not  as  a  release.  This  case  is  not 
distinguishable  in  principle  from  Solly  v.  Forbes,  2  B.  &  B.  38  (E.  G. 
L.  R.  vol  6),  4  J.  B.  Moore  448  (E.  C.  L.  R.  vol.  16).  It  is  clear  that 
an  absolute  release  in  terms,  followed  by  a  clause  saving  remedies  against 
certain  parties,  cannot  be  treated  as  a  release,  if  the  effect  of  so  doing 
is  to  prevent  the  operation  of  the  saving  clause :  the  whole  mu3t  be 
taken  together,  and  effect  given  to  the  intention  of  the  parties."] 

Milwardy  in  reply. — ^In  the  case  just  referred  to,  there  was  no  joint 
liability  in  the  first  instance  :  part  owners  of  ships  are  not  ordinary 
partners.  This  is  not  to  be  treated  upon  this  record  as  a  mere  covenant 
not  to  sue:  it  is  pleaded  as  a  release;  and  the  replication  admits  it  to 
be  so.  [WiLLES,  J. — ^The  replication  sets  out  a  part  of  the  deed  which 
controls  the  effect  of  it  as  stated  in  the  plea.  It  may  be  that  the  repli- 
cation is  only  an  argumentative  denial  of  the  plea :  but  argumentative- 
ness is  not  now  an  objection.] 

CaowBBR,  J. — I  am  of  opinion  that  the  plaintiffs  are  entitled  to 
judgment.  The  plea  in  terms  shows  a  joint  liability  in  the  defendant 
and  three  other  persons,  and  a  release  by  the  plaintiff  of  those  three. 
Had  that  stood  alone,  the  plea  would  have  shown  that  which  in  law 
voald  operate  as  a  release  of  all.  But  the  replication  shows  that  that 
id  not  the  true  effect  of  the  deed ;  for  that,  in  another  part  of  it,  was 
contained  a  provision  that  it  should  be  lawful  for  the  creditors  to  exe- 
cute the  same  without  prejudice  to  any  mortgage,  lien,  or  security  which 
they  might  have  for  their  respective  debts,  or  any  part  thereof,  or  to  any 
claim  against  any  surety  or  sureties,  or  any  other  person  or  persons  who 
*might  be  liable  for  the  payment  thereof,  and  that  all  the  creditors  r«224 
vho  executed  the  deed  executed  the  same  without  prejudice  as  ^ 
Aforesaid.  It  is  insisted  on  the  part  of  the  plaintiffs  that  the  true  nature 
and  operation  of  the  deed  as  disclosed  by  the  replication,  is,  that  it 
amounts  only  to  a  covenant  not  to  sue  the  parties  released.  In  order 
to  be  an  answer  to  the  declaration,  the  plea  must  allege  a  release.  Then, 
to  meet  that,  the  replication  introduces  the  words  which  qualify  and 
control  the  operation  of  the  deed.  To  hold  that  the  deed  thus  disclosed 
upon  the  whole  record  enured  as  a  release,  would  be  manifestly  giving 
it  an  effect  contrary  to  the  intention  of  the  parties.  It  is  common  know- 
ledge that  every  deed  must,  if  possible,  be  so  construed  as  to  give  effect 
to  all  its  parts,  and  to  effectuate  the  intention  of  the  covenanting  parties. 
So  construing  this  deed,  the  covenant  in  question  amounts  only  in  my 
opinion  to  a  covenant  not  to  sue  the  persons  mentioned  in  the  plea^ 
and  not  to  a  release,  and  consequently  the  right  to  sue  the  defendant 
remains.  If  so.  Button  v.  Eyre,  6  Taunt.  289,  1  Marsh.  603  (E.  C.  L. 
K*  YoL  4),  where  it  was  held  that  a  covenant  not  to  sue  one  of  two  joint 
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debtors  does  not  operate  as  a  release  of  the  other,  is  quite  conclasire. 
Most  of  the  cases  referred  to  in  the  judgment  certainly  were  cases  f^f 
joint  and  several  liability.  Oibbs,  G.  J.,  says :  *'  The  principle  on  which 
the  covenant  not  to  sue  is  held  to  operate  as  a  release,  is,  to  avoid  cir- 
cuity of  action ;  but  it  goes  no  further.  Eyre  says  it  goes  much  farther; 
it  is  a  release  as  between  me  and  those  to  whom  I  and  Hutton  were 
jointly  indebted,  and,  being,  a  release  to  me,  it  is  a  release  to  Hutton. 
who  was  jointly  with  me  obliged  for  payment  of  that  debt :  and  he  relieA 
on  certain  authorities,  which,  however,  show  that  the  rule  is  not  uol- 
versal  that  a  covenant  not  to  sue  is  a  release  of  those  jointly  with  whom 
moorn  ^^®  covenantee  may  be  *sued.  Dean  v,  Newhall,  8  T.  R.  168. 
-*  is  cited.  There,  an  issue  was  joined  on  the  release  of  another 
party  with  whom  the  defendant  was  jointly  and  severally  bound :  and 
It  was  contended  that  a  covenant  not  to  sue,  and  the  covenant  that  those 
presents  should  be  a  sufficient  release  of  the  other  obligor,  would  operate 
as  a  release  to  the  defendant  who  was  bound  with  him :  but  the  court 
were  of  opinion  that  the  rule  how  far  a  covenant  not  to  sue  should 
operate  as  a  release,  was  limited  to  the  parties  themselves.  Gertainlj 
that  case  in  all  its  parts  is  not  like  the  present :  there,  the  party  was 
jointly  and  severally  answerable  to  the  plaintiff,  who  might  sue  the  one 
obligor  without  the  other :  and  in  the  case  of  Lacy  v,  Kinaston,  12  Mod, 
548,  552,  1  Ld.  Raym.  688,  on  which  that  case  of  Dean  v,  Newhall  is 
much  founded,  it  was  stated  as  the  reason  of  the  judgment,  that,  the 
bond  being  joint  and  several,  the  obligee  might  sue  one  without  the 
other.  The  fact  is  not  so  here,  therefore  the  same  doctrine  is  not  appli- 
cable, and  we  must  consider  it  on  principle,  whether  the  law  applies  to 
the  present  case.  In  the  case  of  a  creditor  suing  a  single  debtor  whom 
he  has  covenanted  not  to  sue,  it  not  only  promotes  the  doctrine  which  pre- 
vails so  strongly  in  the  law,  of  preventing  circuity  of  action,  but  it  falli 
in  with  the  intent  of  the  parties,  to  hold  that  the  covenant  shall  operate 
as  a  release ;  but  it  is  impossible  that  it  should  here  be  in  the  contem- 
plation of  the  parties,  that,  in  covenanting  not  to  sue  Eyre,  the  insuffi- 
cient, debtor,  he  meant  to  release  Hutton,  who  was  sufficient.  It  was  as 
easy  to  insert  in  the  deed  a  release,  as  a  covenant  not  to  sue,  and  it 
would  have  been  shorter :  it  must  be  inferred  that  the  parties  did  not 
insert  a  release,  because  it  would  release  Hutton  also ;  but  it  is  this 
day  contended  that  a  covenant  not  to  sue  has  the  same  effect.  Where 
the  words,  by  being  extended  beyond  their  obvious  intent,  would, 
*2261  ""^  ^^  seems,  go  beyond  the  intent  of  the  party,  the  court  ought 
•^  not  to  put  that  construction  on  them."  There  is,  therefore,  no 
foundation  for  the  distinction  suggested  by  Mr.  Milivard;  and  no  case 
can  be  found  where  it  has  prevailed.  The  result  of  all  the  authorities, 
as  it  seems  to  me,  is,  that,  if,  looking  at  the  whole  deed,  we  can  see  that 
it  amounts  only  to  a  covenant  not  to  sue,  and  not  to  a  release,  the  right 
of  action  against  those  who  are  no  parties  to  the  covenant  is  preserved. 
That  being,  in  my  opinion,  the  effect  of  this  deed,  I  think  the  plaintiffs 
are  entitled  to  judgment  on  this  demurrer. 

WiLLBS,  J. — I  am  of  the  same  opinion.  It  is  the  duty  of  the 
court,  in  construing  a  deed  or  other  written  instrument,  to  give,  if  fo^- 
Bible,  effect  to  every  word.  The  part  of  this  deed  which  is  set  out  in 
the  replication  plainly  indicates  the  intention  of  the  parties  to  be  that 
it  shall  not  enure  as  a  discharge  of  the  solvent  partner.     That  intention 
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could  not  be  carried  into  effect  if  the  covenant  were  held  to  amount  to  a 
release.  The  only  way  in  which  full  effect  can  be  given  to  the  deed,  so 
as  to  carry  out  the  intention  of  the  parties,  and  to  avoid  doing  violence 
to  any  part  of  the  language  they  have  used,  is,  to  construe  it  as  a 
covenant  not  to  sue  or  molest  those  who  were  intended  to  be  discharged 
bj  it.  By  so  construing  the  deed,  the  three  are  effectually  discharged, 
and  the  liability  of  the  fourth  (the  defendant)  preserved.  Mr.  Milward 
has  raised  a  question  upon  the  pleadings,  which  peems  to  deserve  a 
word.  The  plea  sets  up  the  deed  as  a  release.  It  appears  to  me  that 
the  point  relied  upon  by  Mr.  Henderson  might  be  taken  on  a  simple 
traverse,  when  the  plea  would  be  answered  by  the  production  of  the 
deed  at  the  trial :  and  that,  perhaps,  would  have  been  the  safer  course. 
The  plaintiffs,  however,  have  *chosen  to  reply  specially  matter  r^ooT 
which  amounts  to  an  argumentative  denial  of  the  release  alleged  ^ 
in  the  plea.  To  make  the  replication  a  good  answer,  it  must  be  good 
in  omnibus.  As  at  present  advised,  it  appears  to  me  that  the  replica- 
tion is  SttflScient.  But,  if  the  defendant  should  be  minded  to  take  the 
opinion  of  a  court  of  error  upon  the  point,  it  may  be  worth  the  plain- 
tilTB*  while  to  consider  whether  they  will  not  now  adopt  the  course 
suggested. 

Bylbs,  J. — I  also  am  of  opinion  that  the  replication  is  a  good  answer 
to  the  pleas.  We  have  in  this  case  to  endeavour  to  arrive  at  the 
intention  of  the  parties  from  the  four  corners  of  the  instrument,  so  far 
as  it  is  disclosed  upon  the  face  of  the  record.  Now,  the  deed  appears 
to  contain  an  express  covenant  that  all  obligations  on  land,  and  all 
claims  against  sureties  or  other  persons  liable  for  the  respective  debts, 
should  stand  unprejudiced  thereby ;  and  yet  it  has  been  contended  on 
the  part  of  the  defendant  that  the  obligation  of  a  joint  principal  debtor 
is  discharged  by  the  technical  words  of  the  release  of  his  co-debtors. 
That  clearly  was  not  the  meaning  of  the  parties :  and  I  think  we  are 
bound  to  make  subordinate  though  stubborn  words  bow  and  incline 
themselves  before  the  supreme  ana  paramount  intention  manifested  by 
the  whole  of  the  deed.  We  must,  therefore,  construe  the  instrument  as 
a  covenant  not  to  sue,  and  nothing  more. 

Judgment  for  the  plaintiffs. 

A  covenant  not  to  sue,  bj  its  terms  the  technical  effect  of  a  release.  It 
perpetoal  or  for  an  indefinite  period,  will  not,  therefore,  when  made  in  favour 
may  unquestionably  be  pleaded  in  bar  of  one  of  several  joint  obligors,  operate, 
to  an  action  upon  the  original  indebted-  even  at  common  law,  to  discharge  the 
nws:  Hastings  v,  Dickenson,  7  Massa-  rest :  Sewell  v.  Sparrow,  16  Massachu- 
chttsctta  153;  Phelps  v,  Johnson,  8  setts  24;  Smith  v.  Bartholomew,  1 
Johnson  50;  Jackson  v.  Stackhouse,  Metcalf  278;  Goodnow  v.  Smith,  18 
1  Cowen  122;  Girard  v.  Whitesides,  Pickering  444;  Walker  v.  McCul- 
13  Illinois  9;  Stebbins  v.  Niles,  25  lough,  4  Greenleaf  44;  M'Lellan  v. 
Mississippi  269;  Millet  v,  Hayford,  1  Cumberland  Bank,  24  Maine  566; 
Wisconsin  401 ;  Clark  v,  Ruascll,  3  Darell  v.  Wendell,  8  New  Hampshire 
Watts  219.  But  this,  which  is  a  de-  369 ;  Catskill  Bank  v.  Messenger,  9 
partnre  from  principle,  is  permitted  Cowen  37;  Tomb  v.  Green,  5  Bar- 
only  to  avoid  circuity  of  action.  In  hour  455;  Mason  v.  Jonett,  2  Dana 
other  respects  such  a  covenant  has  not  107;  Ward  v.   Johnson;  6    Munfonf 
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6;  Bogeman  v.  State  Bank,  2  EDglisb  Loring,   6   Cushing   537.     Hence,  ia 

828.    If^  indeed,  the  other  obligors  are  Ljsaght  v.   Phillips,  5   Duer  106,  a 

sureties,  and  known  by  the  creditor  to  case  very  similar  to  that  reported  in  the 

be  such,  the  covenant   might  destroy  text,  it  was  held   that  a  composition 

their  responsibility,  by  the  operation  of  deed  containing  a  covenant  not  to  sue 

a  different   principle :    see   Frazer   v.  the  principal  debtor,  bat  reserving  all 

Jordan,  8  Ellis  &  Blackburn  303,  and  rights  of  the   creditors  executing  as 

note.     Yet,  even  in  this  case,  if  the  against  third  persons  not  parties  to  the 

right  of  the  creditor  to  proceed  against  deed,  who  might  be  liable  as  drawers, 

the  sureties,  has   been   expressly   re-  endorsers,  acceptors,  or  otherwise,  &c., 

served,  they  cannot  set  up  the  covenant  was  no  bar  to  an  action  by  one  of  the 

as  a  discharge  of  their  liability :  Hub-  creditors    against    an    accommodatioa 

bell  V.  Carpenter,  1  Selden  171;  Yates  drawer  of  a  bill  accepted  by  the  insol- 

V,  Donaldson,  5  Maryland  389 ;  Camp-  vent,  and  included  in  the  composition, 
bell  v.  Booth;  8   Id.  107;   Sohier  v. 


♦228]  *TEAR  v.  FREEBODY.    April  28. 

37  the  143d  section  of  the  Metropolis  Local  Management  Act,  18  k  19  Vlck  e.  120,  after  the  1st 
of  January,  1856,  no  huilding  is  to  be  erected  beyond  "the  regular  line  of  buildings  in  ths 
street  in  which  the  same  is  situate :" — Held,  that  this  does  not  mean  a  strict  mathematical  Hoc, 
but  a  substantially  regulor  line. 

^  building  is  not  an  "  old  building"  within  this  statute  and  the  8th  section  of  the  MetropolitsB 

.  Buildings  Act,  18  k  19  Vict  c.  122,  unless  the  **  enclosing  walls"  (which  expression  is  not 

satisfied  by  two  mere  boundary  walls,  at  either  side  of  the  ground)  were  carried  higher  than 

the  footings  before  the  1st  of  January,  1856. 

r  By  the  28th  section  of  the  18  k  19  Vict  o.  120,  the  duties  of  yestrles  are  to  be  performed  by  the 

majority  present    By  a  by-law  made  pursuant  to  the  202d  section,  it  was  provided  that  "all 

questions  shall  be  determined  by  a  show  of  hands,  or  by  a  division,  if  demanded,  with  ths 

names  recorded :" — Held,  that  the  division  or  poll  might  take  place  after  a  show  of  hands. 

*  The  plaintiff  having  erected  a  building  in  contravention  of  the  143d  section  of  the  18  k  19  Vict 

e.  120,  a  resolution  of  a  vestry  waa  passed  directing  their  surveyor  to  demolish  the  porti«a 

*    whieh  encroached  beyond  the  line.     The  surveyor  having  taken  down  the  offending  building, 

I  placed  the  materials  within  a  hoarding  on  the  carriage-way,  and  afterwards  removed  them  to 
the  parish  stone-yard,  and  detained  them  there  a«  a  tecurity  and  pledge  for  the  co9t$  and 
expetuet  of  to  taking  doten  the  building,  in  the  bonft  fide  belief  that  he  was  entitled  so  to  do 
under  the  resolution  of  the  vestry ;  and  the  oase  (settled  by  an  arbitrator)  found  that  the 
plaintiff  could  not  have  obtained  the  said  materials  back,  without  paying  the  said  costs  and 
expenses : — Held,  a  conversion. 

This  cause  came  on  for  trial  before  Crowder,  J.,  at  the  sittings  at 
Westminster  after  Trinity  Term,  1857,  when  an  order  was  made  as 
follows : — "  It  is  ordered  by  the  court,  with  the  consent  of  all  parties, 
their  counsel  and  attorneys,  that  a  verdict  be  entered  for  the  plaintiff 
for  the  claim  in  the  declaration,  costs  40«.,  and  that  it  be  referred  to 
D.  K.  Esq.,  barrister-at-law,  to  state  a  special  case  for  the  opinion  of 
the  court,  and  to  find  the  damages  (if  any)  to  which  the  plaintiff  is 
entitled ;  all  questions  of  law,  ana  mixed  questions  of  law  and  fact,  to 
be  reserved  for  the  consideration  of  the  court ;  the  court  to  have  the 

Sower  of  drawing  all  inferences  from  the  facts  which  a  jury  might  have 
rawn :  And,  by  the  like  consent,  it  is  also  ordered  that  the  witnesses 
to  be  examined  before  the  said  arbitrator  touching  the  matters  referred 
shall  be  examined  upon  oath,  &g,  :  And,  by  the  like  consent,  it  is  also 
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ordered  that  the  said  arbitrator  shall  have  all  the  powers  as  to  certify- 
ingf  amending,  and  otherwise,  of  the  court  and  of  a  judge  of  nisi  prius 
and  of  a  judge  at  chambers:  And,  by  the  same  consent,  it  is  also 
ordered  that  the  costs  of  the  cause,  to  be  taxed,  and  of  the  reference 
and  case,  to  be  taxed,  shall  abide  *the  event :  It  is  also  ordered,  r^ooq 
that,  in  the  event  of  the  said  arbitrator  declining  to  act,  or  ^  '^ 
dying  before  he  shall  have  made  his  award,  the  said  parties  may,  or,  if 
they  cannot  agree,  the  Lord  Chief  Justice  of  the  Court  of  Common 
Pleas  may,  on  application  by  either  side,  appoint  a  new  arbitrator :  It  is 
also  ordered  that  the  court  may,  if  they  think  fit,  from  time  to  time 
remit  the  case  back  to  the  arbitrator  for  amendment,  alteration,  or 
re-statement,  wholly  or  in  part :  And  lastly,  it  is  ordered  that  either  of 
the  said  parties  shall  be  at  liberty  to  move  Her  Majesty's  Court  of 
Common  Pleas  that  this  order  may  be  made  a  rule  of  the  same  court/' 

In  pursuance  of  this  order,  the  following  case  was  stated  for  the 
opinion  of  the  court : — 

This  was  an  action  of  trespass  for  pulling  down  part  of  a  house  of  the 
plaintiff  in  Victoria  Road,  Dalston,  in  the  parish  of  St.  Leonard,  Shore- 
ditch,  in  the  county  of  Middlesex,  one  of  the  parishes  in  Schedule  A.  to 
the  18  &  19  Vict.  c.  120,  *^  An  Act  for  the  better  local  management  of 
the  metropolis,"  and  also  for  the  conversion  of  the  building  materials  of 
the  part  of  the  house  so  pulled  down. 

The  first  count  of  the  declaration  stated  that  the  defendant  broke  and 
entered  certain  land  of  the  plaintiff  situate  at  Victoria  Road,  Dalston, 
in  the  parish  of  St.  Leonard,  Shoreditch,  in  the  county  of  Middlesex, 
between  a  row  of  houses  there  called  Priory  Terrace  and  houses  called 
the  Marlborough  Road,  and  pulled  down  and  prostrated  a  great  part  of 
a  house  and  building  of  the  plaintiff  erected  on  his  said  land,  and  the 
materials,  to  wit,  bricks,  timber,  wood,  slates,  and  other  building  mate- 
rials of  the  plaintiff  of  which  the  same  was  built.  The  second  count 
stated  that  the  defendant  converted  to  his  own  use,  and  wrongfully 
deprived  the  plaintiff  of  the  use  and  possession  of  his  goods,  to  wit, 
bricks,  '''slates,  timber,  wood,  and  other  materials ;  and  by  reason  r^QSO 
of  the  premites  one  Hutchinffa,  who  otherwise  would  have  become  ^ 
tejiant  of  the  said  house  and  building  of  the  plaintiff  for  a  term  of  seven 
ytarsfrom  the  24th  day  of  June^  1868,  at  a  rent  ofo5Lper  year,  refused 
to  become  tenant  of  the  same,  and  the  said  house  and  building  of  the 
plaintiff  had  from  thence  hitherto  remained  untenanted.{a)   Claim,  500L 

The  defendant  pleaded, — first,  not  guilty, — secondly,  as  to  the  first 
connt,  that  the  said  land,  house,  building,  and  materials,  were  not  the 
land,  Ac,  of  the  plaintiff,  as  alleged, — thirdly,  as  to  the  first  count,  that 
the  Baid  parish  of  St.  Leonard,  Shoreditch,  in  the  declaration  mentioned, 
was  and  is  one  of  the  parishes  mentioned  in  the  schedule  A.  to  an  act 
of  parliament  passed,  &c.  [18  &  19  Vict.  c.  120] ;  that  the  said  house 
and  building  was  erected  and  built  by  the  plaintiff  on  the  said  land  after 
the  passing  and  coming  into  operation  of  the  said  act  of  parliament ; 
that  the  said  part  of  the  said  house  and  building  alleged  to  have  been 
palled  down  and  prostrated,  was  erected  and  built  on  the  said  land 
contrary  to  the  provisions  of  the  said  act  of  parliament,  that  is  to  say, 

(•)  The  worda  in  italics  were  addud  by  the  arbitrator  by  way  of  amendment,  at  tlie  request  of 
tii«  pUiirfff's  eiASsel.  His  right  to  make  saoh  amendment  was  denied  by  the  defendant's 
MuueL 
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the  said  part  was,  witboat  the  consent  in  trriting  of  the  Metropolitan 
Board  of  Works,  erected  beyond  the  regular  line  of  buildings  in  the 
street  in  which  the  same  was  situate,  to  wit,  the  said  Victoria  Road  in 
the  declaration  mentioned,  the  distance  of  such  line  of  buildings  from 
the  high  road  not  exceeding  thirty  feet;  wherefore  the  defendant, 
as  the  servant  and  by  the  command  of  the  vestry  of  the  said  parish 
of  St.  Leonard,  Shored  itch,  did  demolish  the  said  part  of  the  said 
*2^11  *^^^^^  ^^^  building,  and,  in  so  doing,  did  necessarily  and  unavoid- 
-*  ably  commit  the  alleged  trespasses  in  the  first  count  mentioned, 
doing  no  unnecessary  damage  to  the  plaintiff;  and  that,  before  and  at 
the  time  of  the  committing  by  the  defendant  of  the  said  alleged  tres- 
passes, all  things  had  happened  and  did  exist  to  render  it  lawful  for 
the  said  vestry  and  the  defendant  to  demolish  the  said  part  of  the  said 
house  and  building  of  the  plaintiff  under  and  by  virtue  of  the  said  statute, 
— fourthly,  as  to  the  said  first  count,  the  defendant  repeats  all  the 
allegations  of  his  third  plea,  except  that,  instead  of  alleging  that  he 
committed  the  alleged  trespasses  in  demolishing  the  said  part  of  the  said 
house  and  building  as  in  the  said  third  plea  alleged,  he  in  this  plea  alleges 
that  he  committed  the  alleged  trespasses  in  order  to  set  back  and  in 
setting  back  the  said  house  and  building  of  the  plaintiff  according  to 
the  true  intent  and  meaning  and  under  the  provisions  of  the  said  statute, 
— fifthly,  as  to  the  second  count,  that  the  goods  were  not  the  plaintiff's 
as  alleged, — sixthly,  as  to  the  second  count,  the  defendant  repeats  the 
allegations  of  his  third  plea,  and  he  further  says,  that,  because  he  could 
not  demolish  the  said  part  of  the  said  house  and  building  within  the 
true  intent  and  meaning  of  the  said  act  of  parliament  in  the  third  plea 
mentioned  without  removing  the  materials  thereof  to  a  short  and  con- 
venient distance  in  that  behalf,  and  there  leaving  the  same  for  the  plain- 
tiff, he  the  defendant  did  remove  the  said  materials  to  a  short  and  con- 
venient distance  in  that  behalf  for  the  plaintiff,  as  he  the  defendant 
lawfully  might  for  the  causes  aforesaid ;  that  the  goods  in  the  second 
count  mentioned  were  and  are  the  said  materials  so  removed  by  him  as 
aforesaid ;  and  that  the  said  removing  thereof  as  aforesaid  was  and  is 
the  alleged  grievances  in  the  second  count  mentioned, — seventhly,  as  to 
^oQo-i  ^he  second  count,  the  defendant  repeats  *the  allegations  of  his 
^  fourth  and  sixth  pleas  respectively,  except  that,  instead  of  alleging 
that  he  could  not  demolish  the  said  part  of  the  said  house  and  building 
within  the  true  intent  and  meaning  of  the  said  act  of  parliament  without 
removing  the  materials  thereof  as  in  the  sixth  plea  alleged,  the  defend- 
ant in  this  plea  alleges  that  he  could  not  set  back  the  said  house  and 
building  within  the  true  intent  and  meaning  of  the  said  act  of  parliament 
without  removing  the  said  materials  as  in  the  sixth  plea  alleged. 

The  plaintiff  joined  issue  on  the  defendant's  pleas;  and,  as  to  the 
third,  fourth,  sixth,  and  seventh  pleas,  the  plaintiff  new  assigned  that 
he  sued  not  only  for  the  grievances  in  those  pleas  admitted,  but  also  for 
trespasses  and  grievances  committed  by  the  defendant  in  excess  of  the 
alleged  rights,  and  on  other  occasions,  and  for  other  purposes  than  those 
referred  to  in  the  said  pleas. 

To  the  new  assignment,  the  defendant  pleaded  not  guilty. 

Before  and  on  the  1st  day  of  January,  1856,  the  plaintiff  was  and 
still  is  the  occupier  of  a  piece  of  ground  on  the  north-eastern  side  of 
Victoria  Road,  Dalston,  in  the  parish  of  St.  Leonard  Shoreditch,  having 
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a  frontage  to  the  said  road  of  18  feet  6  inches,  extending  back  from  that 
road  a  distance  of  90  feet  to  100  feet  northwards,  and  bounded  on  the 
▼est  by  a  wall  commencing  at  the  north-eastern  footpath  of  Victoria 
Road,  and  extending  back  northwards  to  nearly  the  whole  depth  of  the 
piece  of  land,  and  on  the  east  by  a  similar  wall  parallel  to  the  former, 
but  commencing  with  a  pier  at  a  distance  of  three  feet  from  the  said 
footpath. 

Both  the  said  walls  had  been  carried  higher  than  the  footings  thereof 
before  the  said  1st  of  January,  and  had  so  been  at  all  times  since. 

On  the  1st  of  January,  1856,  the  said  western  wall  *wa8  about  r^oqo 
fiiz  feet  high,  and  for  a  distance  of  about  fifty  feet  northwards .  ^ 
from  the  said  footpath  separated  and  still  separates  the  plaintiff's  said 
land  from  the  garden  of  a  house  then  and  still  belonging  to  one  Adcock, 
which  house  was  and  is  situate  at  the  north-eastern  corner  of  Victoria 
Road  aforesaid,  and  another  road  there  called  Marlborough  Road,  fronts 
Marlborough  Road,  and  has  no  opening  whatever  on  Victoria  Road, 
from  which  it  was  and  is  separated  by  a  blank  wall  about  six  feet  high 
and  about  83  feet  in  length.  The  said  eastern  wall,  at  a  distance  of 
three  feet  from  the  said  pathway,  touched  the  north-western  fence  of 
the  forecourt  of  the  first  of  a  row  of  nine  houses  on  the  same  side  of 
Victoria  Road,  running  eastwards  from  the  said  piece  of  land,  and 
called  Priory  Terrace.  Each  of  the  said  nine  houses  has  a  forecourt  in 
front  of  it,  separated  from  the  said  north-eastern  footpath  by  a  railing. 

The  houses  No.  1,  2,  8,  and  9,  are  built  at  a  distance  of  11  feet  6 
inches  from  the  said  footpath ;  the  houses  No.  3,  4,  5,  6,  and  7,  are  built 
at  a  distance  of  12  feet  8  inches  from  the  said  footpath. 

The  forecourts  of  these  nine  houses  are  separated  from  one  another 
by  railings,  and  are  of  the  same  width.  At  the  eastern  end  of  Priory 
Terrace,  there  is  a  piece  of  land,  in  the  centre  of  which  is  a  block  of 
two  cottages  of  equal  size,  called  Boundary  Cottages,  having  before 
them,  towards  Victoria  Road,  forecourts  of  equal  size,  which  forecourts 
are  separated  from  the  north-eastern  footpath  of  Victoria  Road  by  a 
railing  of  the  same  description  as  and  continuing  in  a  straight  line  with 
tlie  said  railing  in  front  of  Priory  Terrace.  The  western  side  of  the 
block  is  distant  from  the  eastern  wall  of  No.  9,  Priory  Terrace,  about 
foar  feet ;  and  the  eastern  side  of  the  block  is  exactly  the  same  number 
of  feet  distant  from  the  western  wall  of  the  ^first  of  a  row  of  r«oo4 
houses  extending  eastward,  called  Portland  Terrace.  The  last-  ^ 
named  terrace  consists  of  twelve  houses.  Nos.  1^  2,  6,  7,  11,  and  12, 
being  distant  from  the  said  footpath  11  feet  6  inches,  and  Nos.  3,  4,  5, 
8,  9,  and  10,  being  12  feet  3  inches  distant  from  the  same.  The  fore- 
courts of  Nos.  1  and  12  are  somewhat  wider  than  those  of  the  other 
houses ;  yet,  in  all  other  respects,  Portland  Terrace  resembles  Priory 
Terrace,  and  it  is  separated  from  the  said  footpath  by  a  railing  which 
is  a  continuation  of  the  railing  in  front  of  Priory  Terrace  and  Boundary 
Cottages. 

A  straight  line  may  be  drawn  horizontally  eastwards  from  the  ^dge 
of  the  south-western  corner  of  No.  1,  Priory  Terrace,  which  is  at  a 
perpendicular  distance  of  11  feet  6  inches  from  the  north-eastern  foot- 
path of  Victoria  Road,  through  the  edge  of  the  south-eastern  corner,  of : 
the  last  house  in  Portland  Terrace,  which  is  also  at. a  perpendicular 
distance  of  11  feet  6  inches  from  the  said  north-eastern  footpath :  and 
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the  several  houses  in  Priory  Terrace,  Boundary  Cottages,  and  Portland 
Terrace,  are  built  in  symmetrical  blocks  close  up  to,  or  at  a  distance  of 
nine  inches  from  the  said  supposed  straight  line,  from  No.  1,  Priory 
Terrace,  to  No.  12,  Portland  Terrace.  Next  to  Portland  Terrace,  east- 
ward, there  is  a  large  open  and  uncultivated  piece  of  ground,  which, 
measured  by  the  north-eastern  footpath  of  Victoria  Road,  its  boundary 
to  the  south-east,  is,  and  on  the  1st  of  January,  1856,  was,  about  450 
feet  in  length. 

This  portion  of  the  footpath  of  Victoria  Road  describes  an  irregular 
curve ;  the  eastern  extremity  of  it  being  at  a  perpendicular  distance  of 
about  100  feet  from  the  supposed  horizontal  line  drawn  eastward  through 
the  south-west  corner  of  No.  1,  Priory  Terrace,  and  the  south-eastern 
corner  of  the  last  house  eastward  in  Portland  Terrace.  Eastward,  and 
^oqc-i  noxt  to  the  *said  irregular  piece  of  ground,  is  a  row  of  three 
•J  houses  built  in  the  same  manner  in  every  respect  as  the  houses  in 
Priory  and  Portland  Terraces,  one  of  them  having  a  forecourt  in  front 
12  feet  3  inches  deep,  and  two  having  forecourts  11  feet  6  inches  deep. 
These  three  houses  are  separated  from  the  said  north-eastern  footpath 
by  a  railing  similar  to  that  one  in  front  of  Priory  Terrace  and  Portland 
Terrace.  Next  to  the  most  eastern  of  these  three  houses,  is  a  house 
used  as  a  shop,  built  flush  up  to  the  said  north-eastern  footpath,  at  a 
spot  where  the  Victoria  Road  takes  such  a  direction  from  south-east  to 
north-east  that  the  commencement  of  a  new  street  is  suggested ;  and  the 
last-mentioned  house  becomes  a  corner,  though  not  an  extreme  corner, 
of  Victoria  Road. 

Thus,  on  the  1st  of  January,  1856,  the  north-eastern  footpath  of 
Victoria  Road,  between  Marlborough  Road  and  the  said  corner,  was 
bounded  on  the  north-east  by  a  dead  wall  about  80  feet  long ;  then  by  a 
hoarding,  flush  with  the  said  dead  wall,  in  front  of  the  said  piece  of  land 
of  the  plaintiff;  then  by  a  continuous  line  of  rails  in  front  of  Priory 
Terrace,  Boundary  Cottages,  and  Portland  Terrace ;  then  by  the  said 
irregular  piece  of  ground ;  then  by  the  line  of  rails  in  front  of  the  three 
houses  next  to  the  house  at  the  said  corner ;  then  by  the  shop-front  and 
wall  of  the  house  at  the  said  corner. 

At  the  same  date,  the  buildings  on  the  north  side  of  Victoria  Road 
were  Adcock's  house  at  the  corner,  having  neither  door  nor  window 
opening  into  Victoria  Road,  the  two  walls  one  on  the  east  and  the  other 
on  the  west  of  the  plaintiff's  piece  of  land,  then  Priory  Terrace, 
Boundary  Cottages,  and  Portland  Terrace,  forming  one  regular  line  of 
buildings,  unless  the  regularity  was  prevented  by  the  fact  that  some 
of  them  recede  some  inches  from  the  others,  in  the  manner  above 
*2361  *^®^^"^^d  •  ^^^Q  followed  the  said  irregular  piece  of  ground,  and 
^  then  the  said  row  of  three  houses,  the  houses  of  which  are  of  the 
same  description  as,  and,  measured  by  perpendicular  distance  from  the 
said  north-eastern  footpath,  are  in  a  regular  line  of  building  with,  those 
in  Priory  Terrace  and  Portland  Terrace. 

If  it  was  a  question  of  fact  for  him,  the  arbitrator  found  that  Priory 
Terrace  was  a  regular  line  of  buildings ;  that  Boundary  Cottages  were 
in  a  reeular  line  of  buildings ;  that  Portland  Terrace  was  a  regular  line 
of  buildinjra ;  and  that  Priory  Terrace,  Boundary  Cottages,  and  Portland 
Terrace,  formed  one  regular  line  of  buildings.  . 
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The  width  of  the  footpath  in  Victoria  Road  is  about  six  feet ;  the 
width  of  the  carriageway  is  about  twenty-eight  feet. 

The  south-western  side  of  Victoria  Road,  between  Marlborough  Road 
and  Pownall  Road,  which  runs  into  Victoria  Road  opposite  the  said  row 
of  three  houses,  is,  and  on  the  1st  of  January,  1856,  was,  divided  into 
three  compartments  by  Brownlow  Road  and  Broke  Road,  which  also  run 
into  Victoria  Road,  on  the  south-eastern  side  thereof.  The  first  com- 
partment consists  of  a  wall  with  one  window  in  it  flanking  the  house  at 
the  south-west  corner  of  Marlborough  Road  and  Victoria  Road,  and 
then  of  a  row  of  houses  flush  up  to  the  south-eastern  footpath,  of  an 
entirely  different  description  from  those  in  Priory  Terrace,  ending  with 
a  house  at  the  corner  of  Brownlow  Road  differing  in  form  from  the 
others  on  that  side,  &nd  from  those  in  Priory  Terrace.  From  Marlbo- 
rough Road  to  Brownlow  Road,  none  of  the  houses  in  Victoria  Road 
project  beyond  any  of  the  rest.  Between  Brownlow  Road  and  Broke 
Boad,  on  the  south-eastern  side  of  Victoria  Road,  there  is  a  row  of 
four  houses  similar  to  those  in  Priory  Terrace,  but  only  8  feet  6 
^inches  distant  from  the  footpath ;  then  follows  a  piece  of  vacant  r^ooY 
ground  having  200  feet  of  frontage  towards  the  road ;  then  two  ^ 
houses  like  the  last,  but  built  at  a  distance  of  ten  feet  from  the  footpath ; 
and  then  a  corner  house,  used  as  a  shop,  built  about  four  feet  from  the 
line  of  footpath,  and  projecting  about  six  feet  beyond  the  line  of  build- 
ings immediately  to  the  east  of  it.  Between  Broke  Road  and  Pownall 
Boad  there  is  first  a  vacant  piece  of  ground  about  sixty  feet  in  length, 
then  a  row  of  eight  houses  like  those  in  Priory  Terrace,  11  feet  6  inches 
from  the  road,  and  then  a  piece  of  vacant  ground  about  forty  feet  long. 
Sir  William  Middleton  is  the  owner  in  fee  of  all  the  land  hereinbefore 
mentioned,  which  so  far  as  the  same  is  covered  is  let  by  him  on  building 
leases  for  terms  of  ninety-nine  years. 

The  said  piece  of  ground  of  the  plaintiff"  has  been  occupied  by  him  for 
the  last  seven  years,  and  he  now  holds  it  under  an  agreement  with  one 
Clarkson,  the  intermediate  lessee  of  Sir  William  Middleton,  which  agree- 
ment is  as  follows : — 

'*  Memorandum  of  agreement  made  this  23d  of  January,  1856,  between 
George  Clarkson,  of,  &c.,  of  the  one  part,  and  J.  M.  Tear,  of,  &c.,  of 
the  other  part:  the  said  G.  Clarkson  doth  for  himself,  his  executors, 
&€.,  once  for  all,  hereby  covenant,  promise,  and  agree  with  and  to  the 
said  J.  M.  Tear,  his  executors,  &c.,  and  the  said  J.  M.  Tear  doth  for 
himself,  his  executors,  &c.,  ohce  for  all,  hereby  covenant,  promise,  and 
agree  with  and  to  the  said  G.  Clarkson,  his  executors,  &c.,  in  manner 
and  form  following,  that  is  to  say, — 

"  Ist.  That,  in  consideration  of  the  expense  the  said  J.  M.  Tear  will 
incur  in  making  the  erections  hereinafter  mentioned,  and  the  rents  and 
covenants  hereinafter  agreed  to  be  paid  and  performed,  the  said  G. 
Clarkson  shall  demise  unto  the  said  J.  M.  Tear,  at  *the  time  and  r*QQg 
in  the  manner  hereinafter  mentioned,  all  the  pieces  or  parcels  of  ■- 
ground  situate,  lying,  and  being  on  the  north  side  of  Victoria  Road, 
leading  from  the  Marlborough  Road  to  Pritchard's  Place  and  Duncan 
Place,  in  the  parish  of  St.  Leonard's,  Shoreditch,  and  county  of  Middle- 
sex, containing  the  several  quantities  and  abutting  on  the  respective 
directions  more  particularly  described  in  the  plan  drawn  in  the  margin 
thereof,  and  coloured  green, — to  hold  the  same  unto  the  said  J.  M.  Tear, 
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his  executors,  &c.,  from  the  25th  of  December,  1846,  for  the  term  of 
ninety-nine  years,  at  the  rent  of  a  pepper-corn  till  the  25th  of  March, 
1856,  and  at  the  yearly  rent  of  5L  for  the  remainder  of  the  term,  pay- 
able quarterly,  clear  of  all  rates,  taxes,  or  deductions  whatsoever, 
whether  the  lease  shall  have  been  granted  or  not ;  the  first  quarterly 
payment  to  be  due  and  payable  on  the  24th  of  June,  1856. 

**  2d.  That  all  the  erections  and  buildings  shall  be  in  accordance  with 
the  building  act,  and  be  erected  under  the  direction  and  to  the  satisfac- 
tion of  G.  Clarkson,  and  also  of  Sir  W.  Middleton,  or  their  surveyor  for 
the  time  being ;  and  all  plans,  elevations,  and  sections  shall  be  approved 
by  such  surveyor  previous  to  the  commencement  of  the  work :  and  no 
addition  to  or  alteration  in  the  said  intended  erections  shall  at  any  time 
be  made  without  the  license  of  the  said  surveyor  in  writing  first  had  and 
obtained. 

^*  3d.  That  the  said  J.  M.  Tear  shall  erect  on  the  said  ground  one 
good  and  substantial  messuage  or  dwelling-house  of  the  fourth  rate  of 
building,  and  of  the  value  of  not  less  than  250Z.,  and  to  be  fronted  with 
second  malm  bricks  and  pickings ;  the  said  messuage  to  be  carcased  in, 
on  or  before  the  28th  of  February,  and  to  be  completely  finished  fit  for 
habitation  on  or  before  the  80th  of  June,  1856. 

^oQQ-|  ''  4th.  That  the  said  J.  M.  Tear  shall,  so  soon  as  the  *same 
•J  shall  have  been  carcased  in,  insure  and  keep  insured  the  intended 
erection  and  building  in  the  Law  Fire  Insurance  Society,  or  some  other 
respectable  ofiice  in  London  or  Westminster,  in  two-thirds  the  value 
thereof,  such  value  to  be  ascertained  from  time  to  time  by  the  sui  veyor 
for  the  time  being  of  the  said  G.  Clarkson. 

"  5th.  That  the  said  J.  M.  Tear  shall  pay,  when  thereunto  reifuired 
by  the  said  Sir  W.  Middleton,  his  heirs  or  assigns,  a  reasonable  share 
and  proportion  with  the  other  lessees  of  the  said  Sir  W.  Middleton,  the 
freeholder,  towards  the  expenses  incurred  or  to  be  incurred  in  making 
drains  or  sewers  for  the  use  and  service  of  the  said  premises,  at  the  rate 
prescribed  by  the  surveyor  of  the  said  Sir  W.  Middleton. 

*'6th.  That  the  whole  of  the  ballast  and  shingle  obtained  by  excava- 
tion and  sifting  for  sand  on  the  said  premises,  except  what  may  be 
required  for  making  paths  and  walks  in  and  about  the  said  premises, 
shall  be  placed  at  the  disposition  of  the  said  G.  Clarkson,  free  of  expense, 
for  removal, 

''7th.  That  the  said  G.  Clarkson  shall  not  be  compelled  or  required 
to  produce  or  prove  the  title  of  the  said  Sir  W.  Middleton  to  the  said 
premises,  or  to  deliver  any  abstract  thereof. 

''8th.  That,  in  case  the  said  messuage  or  premises  shall  be  com- 
pleted at  the  time  and  in  manner  hereinbefore  mentioned,  the  said  G. 
Clarkson  will  at  once,  or  so  soon  after  as  the  said  ground  and  messuage 
shall  have  been  demised  to  him,  demise  unto  the  said  J.  M.  Tear,  his 
executors,  &c.,  the  said  ground  and  messuage  for  the  term  and  at  the 
rent  aforesaid ;  such  lease  and  the  counterpart  thereof  to  contain  all 
such  covenants  and  provisoes  as  are  consistent  with  this  agreement,  and 
also  all  such  other  covenants  and  provisoes  as  are  oauaUy  inserted  in 
*2401  ^^^^^®  granted  by  the  said  *Sir  W.  Middleton  of  ground  on  the 
-■  same  estate  ;  but  that  the  premises  hereby  agreed  to  be  demised 
shall  not  be  liable  or  subject  to  the  rents  or  covenants  in  respect  of  any 
other  property  than  that  hereby  agreed  to  be  demised:  the  same  shaU 


COiMMON  BENCH  REPORTS.    (4  J.  SCOTT.    N.  S.)        240 

be  prepared  by  the  solicitor  for  the  time  being  of  the  said  G.  Glarkson, 
at  the  expense  of  the  said  J.  M.  Tear,  who  shall  accept  such  lease  and 
execute  a  counterpart  thereof. 

"  9th.  That  the  said  J.  M.  Tear  shall  not  assign,  part  with,  or  pledge 
this  agreement,  or  his  interest  therein,  without  the  consent  of  the  said 
6.  Glarkson  first  had  and  obtained. 

"  10th.  That  in  case  of  any  breach  or  non-performan<5e  of  this  agree- 
ment on  the  part  of  the  said  J.  M.  Tear,  or  if  he  shall  become  bankrupt 
or  insolvent,  or  execute  an  assignment  of  or  surrender  his  effects  for  the 
benefit  of  his  creditors,  or  if  the  said  intended  messuage  or  building  shall 
at  any  time  be  left  in  an  unfinished  state,  or  the  works  shall  not  be 
regularly  proceeded  in  to  the  satisfaction  of  the  said  G.  Clarkson,  or  bis 
surveyor,  or  in  case  of  any  breach  or  non-performance  of  any  one  or 
more  of  the  covenants,  clauses^  or  agreements  hereinbefore  contained  on 
the  part  and  behalf  of  the  said  J.  M.  Tear  to  be  observed,  performed, 
or  kept,  then  and  from  thenceforth,  and  at  any  time  or  times  thereafter, 
or  in  any  of  the  said  cases  or  events,  it  shsU  and  may  be  lawful  for  the 
Baid  G.  Clarkson,  his  heirs  or  assigns,  into  or  upon  the  said  piece  of 
ground  hereby  agreed  to  be  demised,  or  any  part  thereof  in  the  name 
of  the  whole,  immediately  or  at  any  time  thereafter  to  re-enter,  and  the 
said  J.  M.  Tear  and  all  other  tenants  an<l  occupiers  of  the  said  premises 
thereout  and  from  thence  by  force,  if  necessary,  and  without  action  or 
suit,  to  expel  and  remove,  and  the  same,  together  with  all  erections, 
buildings,  materials,  and  other  things  whatsoever  therein  or  r^oA-i 
*thereupon,  to  have  again,  retain,  repossess,  and  enjoy,  with-  ^ 
out  giving  or  allowing  any  compensation  or  equivalent  whatsoever  to  the 
said  J.  M.  Tear,  or  any  other  parties  as  if  these  presents  had  not  been 
made,  anything  herein  contained,  and  any  rule  of  law  or  equity  to  the 
contrary  thereof  in  anywise  notwithstanding,  and  to  plead  leave  and 
license  to  any  action,  suit,  or  other  proceeding  for  so  doing,  of  which  this 
agreement  shall  be  sufficient  evidence. 

'Mlth.  That  the  said  J.  M.  Tear  shall,  as  soon  as  the  said  intended 
messuage  shall  have  been  covered  in,  lay  down  a  six-inch  stone-ware 
glazed  drain- pipe,  for  the  purposes  of  draining  the  said  premises,  and  shall 
connect  the  same  with  the  common  sewer. 

**  12th.  That  the  said  J.  M.  Tear  shall  put  down  a  proper  stone  curb 
at  the  edge  of  the  pathway  in  front  of  the  house  herein  referred  to, 
of  the  entire  length  of  the  said  frontage,  and  properly  pebble  the 
channel  for  the  purpose  of  carrying  off  the  water  the  whole  length  of  the 
said  frontage." 

[Then  followed  a  specification  of  the  manner  in  which  the  messuage 
referred  to  in  the  agreement  was  to  be  erected.] 

In  February,  1856,  the  plaintiff  began  to  erect  on  the  said  piece  of 
land,  and  ultimately,  before  the  committing  of  the  grievances  complained 
of,  did  erect  on  it,  tlie  carcase  of  a  house  26  feet  deep  and  22  feet  high, 
with  a  frontage  towards  Victoria  Road  of  18  feet.  In  constructing  this 
house,  the  then-existing  eastern  and  western  walls  before  described  were 
first  reduced  in  height,  but  not  taken  down  to  the  footings,  and  afterwards 
carried  up  to  the  full  heisht  of  22  feet.  The  northern  wall,  both  footings 
and  superstructure,  was  then  built  for  the  first  time.  The  southern  wall 
has  never  had  footings,  as  the  house  was  intended  to  be  a  baker's  shpp, 
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^ —^—^^^^—^^^^^^^^^— 

♦2421  ^'^^  *  Bhop-frontage  of  the  ordinary  ♦kind.      The  arbitrator 

^  therefore  found  as  a  fact,  that  the  enclosing  walls  of  the  building 

so  erected  by  the  plaintiff  had  not  been  carried  above  the  footings  on  or 

Ereviously  to  the  first  of  January,  1856.  The  southern  wall  of  the  said 
uilding  was  erected  at  a  distance  of  three  feet  only  from  the  north- 
eastern footpath  of  Victoria  Road ;  and  the  house  ultimately,  at  the  time 
of  the  grievances  complained  of,  projected  towards  the  said  footpath  8 
feet  6  inches  beyond  any  of  the  buildings  in  Priory  Terrace,  Boundary 
Cottages,  or  Portland  Terrace ;  and  9  feet  3  inches  beyond  some  of  them. 

The  said  building  was  so  erected,  and  up  to  and  at  the  time  of  the 
committing  the  grievances  complained  of  was  so  continued,  without  the 
consent  of  the  Metropolitan  Board  of  Works. 

On  the  17th  of  April,  1856,  the  vestry  of  the  parish  of  St.  Leonard's, 
Shoreditch,  took  into  their  consideration  a  complaint  made  to  them  that 
the  plaintiff  was  erecting  at  the  corner  of  Priory  Terrace,  Victoria  Road, 
a  building  beyond  the  regular  line  of  building,  and  contrary  to  the  18  k 
19  Vict.  c.  120,  s.  148,  which  enacts  that  "  no  building  shall,  without 
the  consent  in  writing  of  the  Metropolitan  Board  of  Works,  be  erected 
beyond  the  regular  line  of  buildings  in  the  street  in  which  the  same  is 
situate,  in  case  the  distance  of  such  line  of  buildings  from  the  highway 
do  not  exceed  30  feet,  or  within  thirty  feet  of  the  highway  where  the 
distance  of  the  line  of  buildings  therefrom  amounts  to  or  exceeds  30  feet, 
notwithstanding  there  being  gardens  or  vacant  spaces  between  the  line 
of  buildings  and  the  highway :  and,  in  case  any  building  be  erected 
contrary  to  this  enactment,  it  shall  be  lawful  for  the  vestry  or  district 
board  in  whose  parish  or  district  such  building  is  situate,  to  cause  the 
same  to  be  demolished,  or  set  back,  as  the  case  may  require,  and  to 
recover  the  expenses  incurred  by  them  from  the  owner  of  the  premises, 
in  manner  provided  by  this  act." 

MAo-\       *The  number  of  elective  vestrymen  for  that  purpose  is  one  hun- 
^  dred  and  twenty:  the  rector  and  two  churchwardens  are  also 
members  of  the  vestry. 

The  28th  section  enacts  that  '^  all  powers  or  duties  to  be  performed 
by  the  vestry  of  any  parish  under  this  act  may  be  exercised  and  per- 
formed respectively  by  the  major  part  of  such  vestry  assembled  at  any 
meeting,  there  being  not  less  than  five  vestrymen  present  at  a  meeting 
of  a  vestry  which  consists  of  not  more  than  eighteen  elected  vestrymen, 
and  not  being  less  than  seven  vestrymen  present  at  a  meeting  of  a  vestry 
which  consists  of  twenty-four  elected  vestrymen  and  no  more,  and  not 
being  less  than  nine  vestrymen  present  at  a  meeting  of  a  vestry  which 
consists  of  thirty-six  elected  vestrymen  or  upwards :  and,  at  every  such 
meeting,  all  questions  shall  be  decided  by  the  votes  of  the  majority  of 
the  vestrymen  present:  and  the  vestry  may  act  notwithstanding  any 
vacancies  therein." 

Under  the  202d  section  the  vestry  has  made  by-laws  for  regulating 
their  proceedings,  the  13th  of  which  by-laws  is  in  the  following  terms : 
— "  All  questions  shall  be  determined  by  a  show  of  hands,  or  by  a  di?i- 
sion,  if  demanded,  with  the  names  recorded." 

The  said  complaint  having  been  considered  by  the  vestry  on  the  said 
17th  of  April,  it  was  moved  and  seconded  ^^  that  the  surveyor  be  directed 
to  require  Mr.  Tear,  of  Priory  Terrace,  Victoria  Road  (the  plaintiff),  to 
Bet  back  the  premises  illegally  built  beyond  the  regular  line  of  boildingSi 
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within  seyen  days :  and,  in  case  the  said  Mr.  Tear  shall  refuse  or  neglect 
to  set  hack  such  building  to  the  satisfaction  of  the  surveyor,  the  surveyor 
be  directed  to  cause  the  same  to  be  demolished,  and  recover  the  expenses 
thereof  from  the  offender."  A  show  of  hands  then  took  place,  and  there 
appeared  for  the  motion  fourteen,  against  it  fourteen.  *There-  r^oAA 
upon,  a  division  was  demanded,  and  that  the  names  be  taken  ^ 
down.  This  was  done,  and  there  appeared,  for  the  motion,  twenty-five, 
against  the  motion,  eighteen,  neutral  (that  is,  did  not  vote),  one.  There- 
apon  the  chairman  declared  the  motion  carried. 

It  was  proved  before  the  arbitrator  that,  between  the  commencement 
and  the  termination  of  the  proceedings  at  the  said  meeting  of  the  vestry, 
forty-nine  members  thereof  and  no  more  had  been  in  the  place  of  meet- 
ing ;  but  no  evidence  was  laid  before  him  to  show  that  all  the  forty-nine 
were  present  at  the  same  time.  The  arbitrator  found  as  a  fact  that 
forty-four  were  present  when  the  said  division  took  place ;  but  he  was 
unable  to  say  how  many  were  present  when  the  show  of  hands  took 
place.  It  was  not  objected  before  the  arbitrator  that  the  motion  was 
not  intended  to  apply  to  the  said  building  of  the  plaintiff  hi  Victoria 
Road ;  and  therefore,  although  the  said  building  is  not  in  Priory  Ter- 
race, and  there  were  buildings  in  Priory  Terrace  which  the  plaintiff  had 
erected,  he  found  as  a  fact  that  the  motion  was  intended  to  apply  to  the 
said  building  of  the  plaintiff. 

The  vestry  treated  the  motion  as  carried,  that  is  to  say,  as  a  resolu- 
tioQ  of  their  body :  the  terms  were  communicated  to  the  defendant,  who 
was  and  is  their  chief  surveyor ;  and  he,  on  the  19th  of  the  same  month, 
gave  notice  to  the  plaintiff  in  the  terms  of  the  alleged  resolution. 

The  plaintiff  did  not  desist ;  but,  on  the  24th  of  April,  sent  a  letter 
to  the  vestry  as  follows : — 

"  1,  Priory  Terrace,  Dalston, 
"  24th  April,  1856. 

'*  Gentlemen, — Permit  me  most  respectfully  to  solicit  your  kind  recon- 
sideration of  my  case  respecting  the  building  lately  erected  by  me  on 
ground  adjoining  No.  1,  Priory  Terrace,  Dalston.  I  can  assure  you, 
that,  *at  the  time  I  commenced  the  building,  I  was  not  aware  of  ^#245 
the  clause  in  the  Metropolitan  Management  Act,  giving  to  the  *- 
vestry  control  over  any  building  that  might  be  erected  beyond  the  usual 
line  of  buildings,  and  was  not  then  aware  that  the  building  was  contrary 
to  law.  Having  received  notice  from  your  surveyor  on  Saturday  last, 
giving  me  notice  to  pull  down  a  portion  of  the  said  premises  within 
seven  days  from  that  date,  I  have  inquired  as  to  the  jurisdiction  of  the 
vestry  as  to  any  such  buildings  as  might  be  erected  beyond  the  regular 
line  of  building  in  the  street,  and  am  perfectly  satisfied  that  they  have 
power  to  cause  any  projection  to  be  demolishea  if  they  should  think  fit. 
Should  I  be  compelled  to  pull  down  any  portion  of  my  premises,  the 
loss  will  be  most  serious  to  me,  and  one  that  may  injure  me  much  in  a 
pecuniary  point  of  view.  I  beg  to  submit  that  the  property  being  situ- 
ated as  it  is  can  be  no  detriment  to  the  adjoining  property,  being  the 
first  house  in  the  row ;  and  that  the  plan  was  approved  of  by  Sir  W. 
Hiddleton*s  surveyor  previous  to  the  com,mencement  of  the  works. 
Under  these  circumstances,  I  humbly  trust  that  you  will  be  kind  enough 
to  reconsider  the  matter,  and  give  instructions  to  your  surveyor  not  to 
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take  any  further  proceedings  to  demolish  any  portion  of  the  building, 
tinder  the  powers  vested  in  you  by  the  act. 

(Signed)  '"J.  W.  Tbar." 

This  letter  was  brought  to  the  notice  of  the  vestry  at  an  ordinary 
Uieeting  held  on  the  8th  of  May,  1856,  without  previous  notice  of  mo- 
tion. It  was  thereupon  moved  and  seconded,  that  the  former  order  of 
the  vestry  of  the  17th  of  April,  1856,  be  carried  into  execution;  to 
which  an  amendment  was  moved,  that  the  plaintiff  should  have  fourteen 
days'  notice  to  set  back  the  buildings  erected  by  him  in  Priory  Terrace, 
'from  that  day.  The  amendment  was  carried  by  twenty-one  votes  against 
flixteen. 

*2461  *^^6  S*^^^  section  enacts  that  '^  no  resolution  or  other  act  of 
-'  the  Metropolitan  Board  of  Works,  or  of  the  board  of  works  for 
any  district,  or  of  any  such  vestrj,  shall  be  revoked  or  altered  at  any 
Bubseqaent  meeting,  unless  such  subsequent  meeting  be  specially  con- 
vened for  the  purpose,  not  unless  such  revocation  or  alteration  be  deter- 
mined upon  by  a  majority  consisting  of  two-thirds  of  the  members  of 
the  board  or  of  the  vestrymen  present  at  such  subsequent  meeting,  if 
the  number  of  members  or  vestrymen  present  at  such  subsequent  meet- 
ing be  not  greater  by  one-fifth  than  the  number  present  when  such  reso- 
lution was  made  or  such  act  was  done ;  but,  if  the  number  of  memben 
or  vestrymen  present  at  such  subsequent  meeting  be  greater  by  0D^ 
iSfth  than  the  number  present  at  such  former  meeting,  then  such  revoca- 
tion or  alteration,  may  be  determined  upon  by  a  mere  majority." 

It  was  proved  before  the  arbitrator  that,  between  the  commencement 
and  the  close  of  the  proceedings  of  the  vestry  on  the  8th  of  May,  fifty* 
aevefn  members  of  the  vestry  and  no  more  had  been  in  its  place  of  meet- 
ing; but  there  was  no  evidence  to  show  that  the  said  fifty-seven  members 
were  present  together  at  the  place  of  meeting.  And  the  arbitrator  foand 
as  a  fact  that  only  thirty-seven  were  present  when  the  said  amendment 
iras  put  to  the  vote ;  he  again,  and  for  similar  reasons  as  in  the  like  case 
above  given,  found  as  a  fact  that  the  last-mentioned  resolution  and 
ittmendment  applied  to  the  said  building  of  the  plaintiff  in  Victoria 
Boad. 

On  the  10th  of  May  the  defendant,  as  chief  surveyor  of  the  vestry, 
gave  to  the  plaintiff  a  formal  notice  pursuant  to  the  last-mentioned 
amendment,  and  at  the  same  time  sent  him  a  letter  to  the  like  effect, 
concluding  with  these  words,— ^^'  I  trust  you  will  commence  forthwith, 
and  obviate  my  giving  instructions  to  cause  the  work  to  be  done."  The 
^24.^^  plaintiff,  however,  went  on  *with  the  work,  and  on  the  6th  of 
-^  June,  1856,  the  defendant  made  a  report  to  the  vestry  in  the  fol- 
lowing terms : — 

**  Gentlemen, — I  beg  to  report  to  this  vestry,  that,  in  obedience  to 
their  order,  I  caused  another  notice  to  be  served  on  Mr.  J.  M.  T^ar  on 
Saturday,  the  10th  of  May,  requirmg  him  within  fourteen  days  to  set 
back  the  buildings  he  had  constructed  at  Priory  Terrace,  Victoria  Road, 
in  this  parish,  beyond  the  regular  line  of  buildings,  and  without  the 
'consent  of  this  vestry.  Mr.  Tear  has  not  proceeded  to  set  back  die 
tfremises  in  question  within  the  period  afforded  him  by  this  vestry,  nor 
hal  he  in  any  way  notified  to  me  as  your  officer  why  your  order  hw 
tei6n  disregarded.  Undeir  these  circumstances,  I  wtmld  now  beg  to 
direct  the  attention  of  this  vestry  to  their  first  order  herein  m^*^'*  '*' 


COMMON  BENCH  REPORTS.    (4  J.  SCOTT.    N.  S.)         247 

restrj  17th  April,  1856,  which  authorizes  yomr  chief  Burveyor  to  canse 
the  baildiDga  in  qaestion  to  be  demolished,  or  to  receive  your  farther 
pleasure  thereon.  (Signed)    **  W.  T.  Frbsbody." 

Oq  the  19th  of  June,  1856,  a  special  meeting  of  the  vestry  was  daly 
beM,  pursuant  to  a  requisition  duly  signed  pursuant  to  the  by-laws  by 
nine  members.  The  requisition  stated  several  matters  to  be  submitted 
to  the  consideration  of  the  meeting.  The  first  on  the  list  was  in  these 
terms : — ^^  To  consider  the  report  of  the  surveyor  made  to  the  vestry  on 
the  5th  instant,  relative  to  an  erection  beyond  the  regular  line  of  builds 
ings  in  Priory  Terrace,  Dalston."  The  matter  was  brought  to  the  con^ 
nderation  of  the  vestry ;  and  the  proceedings  relative  thereto  are  entered 
in  the  minutes  of  tliat  body  in  the  following  terms  :«— 

'*  In  the  matter  of  buildmg  in  Priory  Terrace  erected  by  Mr.  Tear. 

*'  The  clerk  read  the  report  of  the  surveyor  of  the  5th  June,  1856. 

^^  Moved  by  Mr.  Owen^  and  seconded  by  Mr.  Edwards,  that  r^AQ 
the  chief  surveyor  be  ordered  to  demolish  the  building  erected  ■-  ^ 
by  Mr.  Tear  beyond  fhe  regular  line  of  buildings  near  Priory  Terrace, 
Victoria  Road,  in  accordance  with  the  act  18  &  19  Vict.  c.  IzO. 

"Moved  by  Mr.  Pearce  as  an  amendment,  and  seconded  by  Mr. 
Beston,  that  Mr.  Tear  be  summoned  before  the  magistrate  for  the 
Bapposed  infringement  of  the  law. 

^^  And  upon  a  show  of  hands  there  appeared 

"  For  the  amendment,  6 ;  against,  22.  Fpr  tfie  original  motion,  24-; 
Aptiust,  6. 

"  A  division  was  demanded,  and  the  names  to  be  taken  down,  when 
there  appeared,— 

"For  the  original  motion,  ^  (naming  them).  For  the  amendment, 
6  (naming  them).  Neuter,  5  (naming  them). 

"The  chairman  declared  the  original  potion  earned.'' 

Between  the  commencement  and  the  close  of  the  proceedings  on  ike 
8&id  17th  June,  forty-seven  members  of  the  vestry  and  no  more  had  been 
in  the  place  of  meeting ;  but  there  was  no  ev^idenoe  before  the  arbitrator 
that  the  said  forty-seven  members  were  present  together  at  the  said  place 
of  meeting.  There  was  no  evidence  before  the  arbitrator  to  show  how 
many  of  the  forty-seven  were  present  at  either  of  the  times  when  a  show 
of  hands  was  taken  as  aforesaid.  He  found  as  a  fact,  that,  at  the  sub- 
sequent division,  thirty-eight  members  of  the  vestry  out  of  the  said 
forty-seven  were  present. 

The  fact  that  the  last-mentioned  original  motion  had  been  carried, 
was  communicated  to  the  defendant  as  chief  surveyor  (rf  the  vestry,  and 
he,  on  the  23d  of  June,  sent  to  the  plaintiff  an  extract  from  the  minutes 
of  the  vestry,  setting  forth  the  terms  of  the  motion,  and  stating  the  fact 
that  it  had  been  carried.  He  also  *  wrote  to  the  plaintiff  a  letter  r«Q4Q 
bearing  the  same  date,  in  the  following  terms : —  ^ 

"  Sir, — Having  to  carry  out  the  resolution  come  to  by  the  vestry  (copy 
of  which  is  herewith  enclosed),  I  beg  to  state  that  I  shall  deem  it  my 
duty  to  supply  you  with  every  information  required  as  to  the  acts  of  the 
people  I  shall  employ  to  remove  the  materials,  fcc.  I  ttrast  you  will 
afford  me  every  facility  towards  the  proper  removal  of  the  same,  as  well 
as  to  shore  up  and  leave  the  other  portion  in  a  eecure  workman-like  state, 
in  order  that  no  further  expenses  be  incurred  or  hereafter  be  required 
from  you  than  is  absolutely  needed  for  duly  venioviiig  what  is  required;" 
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On  the  24th  of  June,  1856,  the  defendant  went  with  some  workmen 
to  the  house  to  which  the  said  motion  so  carried  as  aforesaid  on  the  19th 
of  June  applied,  that  is  to  say,  to  the  house  so  erected  by  the  plaintiff 
as  aforesaia,  saw  the  plaintiff  there,  and,  after  explaining  that  he  had 
come  there  to  demolish  or  set  back  the  building  as  the  case  might 
require,  pursuant  to  an  order  of  the  vestry,  asked  the  plaintiff  whether 
he  would  give  him  facilities  for  that  purpose.  The  plaintiff  refused  to 
give  any ;  and  thereupon  the  defendant,  by  his  servants  on  his  behalf, 
m  the  bonfi  fide  execution  of  the  said  alleged  resolution  of  the  vestry 
of  the  19th  of  June,  1856,  took  down  so  much  of  the  said  building  as 

f rejected  towards  the  north-east  footpath  beyond  the  wall  of  No.  1, 
Viory  Terrace,  facing  the  said  footpath,  committing  no  excess,  and 
doing  no  unnecessary  damage.  The  defendant,  in  fact,  cut  off  a  slice 
of  the  building  towards  Victoria  Road,  18  feet  wide,  22  feet  high,  and 
8  feet  deep.  The  building  materials  were  placed  by  the  defendant  in 
the  first  instance  within  a  hoard  erected  on  the  carriage-way  in  front  of 
the  house ;  and  thence  they  were  conveyed  to  a  stone-yard  belonging  to 
*2501  ^^^  parish,  in  Flemmg  Street,  Kingsland  *Road,  where  they  have 
^  since  been.  The  arbitrator  found  as  a  fact,  that  there  was  space 
on  the  plaintiff's  said  premises  on  which  the  defendant  might  have 
stacked  the  said  buildips  materials  after  they  had  so  been  taken  down 
and  placed  within  the  said  hoarding ;  but  that,  if  the  plaintiff  was  enti- 
tled to  remove  them  away,  the  stone-yard  was  a  convenient  place  to 
remove  them  to.  He  found  as  a  fact  that  the  defendant  removed  the 
said  building  materials  to  the  said  stone-yard,  and  detained  and  still 
detains  them  there  ob  a  %ecurity  and  pledge  for  the  costs  and  expenui 
of  so  taking  down  or  setting  hack  the  said  building  as  aforesaid^  in  the 
bonfi  fide  belief  that  he  was  and  is  entitled  so  to  do  under  the  said 
alleged  resolution  of  the  vestry  of  the  19th  of  June,  1856,  and  under 
no  other  resolution  or  order  of  the  said  vestry ;  and  that  the  plaintiff 
could  not  have  obtained  the  said  materials  back,  without  paying  the  said 
costs  and  expenses.  He  found  as  a  fact  that  the  said  costs  and  expenses 
had  never  been  demanded  of  the  plaintiff;  and  that  no  account  of  them 
had  ever  been  rendered  to  him.  He  also  found  as  a  fact,  that  the  plain- 
tiff never  asked  for  such  account,  nor  demanded  that  the  said  building 
materials  should  be  delivered  to  him. 

Early  in  the  year  1856,  one  Hutchinson  had  contracted  verbally  with 
the  plaintiff  to  take  the  said  house  and  premises  from  the  plaintiff  for  a 
baker's  and  confectioner's  shop,  for  a  term  of  twenty-one  years,  determi- 
nable, at  the  option  of  Hutchinson,  at  the  end  of  seven  or  fourteen  years, 
at  a  rent  of  85{.  per  annum.  By  the  terms  of  the  contract,  Hutchinson 
was  to  be  let  into  possession  at  Midsummer,  1856 ;  and  the  first  quarter's 
rent  was  to  be  paid  at  Michaelmas,  1856 ;  and  he  was  to  put  in  his  own 
oven  and  shop-front.  He  was  able  and  willing  to  perform  his  part  of 
the  contract ;  but  declined,  when  he  was  informed  that  the  building  had 

*2511  ^^^  ^^^  ^^^^  ^7  ^^^  defendant ;  and  has  since  *taken  another 
-■  house,  and  invested  his  capital  in  it.  At  the  time  of  the  contract 
with  Hutchinson,  the  house  had  been  commenced,  and  had  been  raised 
about  three  feet  from  the  ground,  except  in  front.  The  arbitrator  found 
as  a  fact,  that  the  contract  between  Hutchinson  and  the  plaintiff  con- 
templated a  building  having  the  proportion  which  was  demolished  by 
the  defendant  as  aforesaid. 
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The  plaintiff  has  done  nothing  towards  reinstating  or  completing  the 
mi  bailding  since  the  acts  complained  of  were  committed. 

A  plan  of  Victoria  Road  was  annexed  to  the  case,  and  was  to  be  taken 
u  part  thereof. 

The  plaintiff  contended,— First,  that  the  143d  section  of  the  18  &  19 
Vict.  c.  120,  contemplates  such  buildings  only  as  are  new  buildings 
wichiQ  the  Metropolitan  Buildings  Act,  18  &  19  Vict.  c.  122 ;  that  the 
said  building  of  the  plaintiff  was  not  a  new  building  within  that  act, 
because  the  eastern  and  western  walls  thereof  were  carried  up  higher 
than  the  footings  before  and  on  the  1st  of  January,  1856 ;  and  there- 
fore that  the  plaintiff's  building  was  not  within  the  said  143d  section, — 
Secondly,  that  his  said  building  was  in  Victoria  Road,  and  that  there 
vas  no  regular  line  of  buildings  in  Victoria  Road, — Thirdly,  that  the 
regular  line  of  buildings  on  the  north-eastern  side  of  Victoria  Road  was 
the  north-eastern  boundary  of  the  footpath  on  the  said  north-eastern 
side, — Fourthly,  that  there  was  no  valid  legal  order  or  command  of  the 
Yestry  authorizing  the  defendant  to  do  what  he  did,  or  any  part  of  it, 
because  the  motion  to  set  back  his  premises  made  on  the  17th  of  April 
was  conclusively  negatived  by  the  operation  of  the  28th  section,  and  all 
the  subsequent  proceedings  of  the  vestry  were  based  on  the  erroneous 
assumption  that  the  said  motion  was  carried ;  and,  further,  because  the 
result  of  the  show  of  hands  on  the  said  motion  was  an  '^'act  or  r«252 
resolution  of  the  vestry  never  rescinded  or  altered  in  compliance  ^ 
with  the  57th  section, — Fifthly,  that  at  all  events,  the  removal  of  the 
building-materials  to'  the  stone-yard,  and  the  detention  of  them  there^ 
were  and  are  wholly  unjustified,  and  the  defendant's  plea  of  justification 
to  the  second  count  not  proved. 

The  defendant  contended,  that  the  plaintiff's  building  was  erected  ia 
riolation  of  the  143d  section ;  that  the  vestry  were  well  warranted  in 
makiDg,  and  did  make,  a  valid  order  on  him,  as  their  surveyor  and 
servant,  to  demolish  or  set  back  the  said  premises ;  and  that  he  had 
acted  in  all  respects  within  the  authority  conferred  on  him  by  such  valid 
order. 

If  the  plaintiff  was  entitled  to  have  the  verdict  entered  for  him  only 
on  the  issues  on  the  second  count,  the  arbitrator  found  the  damages  to 
which  he  was  entitled,  to  be  122. 

If  the  plaintiff  was  entitled  to  have  the  verdict  entered  for  him  only 
on  the  issues  on  the  first  count,  but  was  only  entitled  to  have  damages 
for  the  demolition  of  the  house,  he  found  the  damages  to  which  he  was 
entitled,  to  be  95Z. 

If  the  plaintiff  was  entitled  to  have  the  verdict  entered  for  him  on  the 
issues  on  the  first  count  only,  but  was  entitled  to  indemnity  for  the  loss 
of  Hutchinson's  contract,  then  he  found  the  damages  to  which  he  was 
entitled,  to  be  165Z. 

If  the  plaintiff  was  entitled  to  have  the  verdict  entered  for  him  on  all 
the  issues,  then  he  found  the  damages  to  which  he  was  entitled,  to  be 
107{.,  or  177/.,  according  as  he  was  or  was  not  entitled  to  damages  in 
respect  of  the  loss  of  his  said  contract  with  Hutchinson. 

Montagu  ChamberSy  Q.  C.  (with  whom  was  Barnard)^  for  the  plain- 
tiff.— The  first  question  is,  whether  the  defendant  was  justified  in 
demolishing  the  plaintiff's  '^'premises  by  the  143d  section  of  the  r^^o^o 
Metropolis  Local  Management  Act,  18  &  19  Vict.  c.  120.     That  ^    ^ 
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Bection  enacts  that,  ^no  building  sball,  withont  the  consent  in  vriting 
of  the  Metropolitan  Board  of  Works,  be  erected  beyond  the  regular  line 
of  buildings  in  the  street  in  trhich  the  same  is  situate,  in  case  the 
distance  of  such  line  of  buildings  from  the  highway  do  not  exceed  thirty 
fleet,  Of  within  thirty  feet  of  the  highway  where  the  distance  of  the  line 
of  buildings  therefrom  amounts  to  or  exceeds  thirty  feet,  notwithstand* 
ing  there  being  gardens  or  vacant  spaces  between  the  line  of  buildings 
ana  the  highway ;  and,  in  case  any  building  be  erected  contrary  to  this 
enactment,  it  shall  be  lawful  for  the  vestry  or  district  board  m  whose 
parish  or  district  such  building  is  situate,  to  cause  the  same  to  be 
demolished  or  set  back  (as  the  case  may  require),  and  to  recover  the 
expenses  incurred  by  them  from  the  owner  of  the  premises,  in  manner 
provided  by  this  act."  This  provision,  which  came  into  operation  on 
the  1st  of  January,  1856,  contemplates  that  which  shall  be  done  in 
future.  The  8th  section  of  the  Metropolitan  Buildings  Act,  18  &  19 
Vict.  c.  122,  enacts  that  ^*  a  building  shall  be  deemed  to  be  new  when- 
ever the  enclosing  walls  thereof  have  not  been  carried  higher  than  the 
footings  previously  to  the  1st  of  January,  1856:  any  other  building 
shall  be  deemed  to  be  an  old  building."  The  case  shows  that  the 
building  in  question  was  an  ^^  old  building ;"  for,  it  finds  that  the  eastern 
and  western  walls  close  up  to  the  footpath  in  Victoria  Road  had  been 
Carried  up  higher  than  the  footings  before  the  1st  of  January,  1856. 
The  plan  shows  the  state  of  the  buildings  in  the  Victoria  Road  at  the 
time  the  act  came  into  operation.  The  court  is  called  upon  for  the  first 
time  to  say  what  is  **  the  regular  line  of  buildings  in  the  street."  Is 
this  to  be  determined  by  reference  to  Nos.  1  and  2  Priory  Terrace?  or 

♦2541  57  ^^®'  ^'  ^'  ^'  ^'  ^^^  ^  •  *^^  ^7  ^^*  ^  ^^^  9  ?  or  by  Nob.  1  and  2, 
J  Boundary  Cottages  ?     There  is  nothing,  it  is  submitted,  in  the 

Local  Management  Act,  or  in  the  statements  in  the  case,  to  interfere 

Irith  the  plaintiff's  right  to  build  close  up  to  the  footpath. 

Then,  as  to  the  vestry  proceedings, — it  does  not  appear  from  the  facts 
found  by  the  arbitrator  that  the  twenty-five  vestrymen  who  voted  for 
the  demolition  of  the  plaintiff's  premises  formed  the  majority  of  those 
|)resent  on  the  17th  of  April.  The  resolution  proposed  at  the  first 
vestry  meeting,  on  the  17th  of  April,  was  conclusively  negatived  by  the 
show  of  hands,  and  the  statute  and  by-law  do  not  authorize  a  subse- 
quent division  or  poll ;  they  give  the  vestry  the  option  to  proceed  by  the 
one  mode  or  the  other,  but  not  by  both.  And,  assuming  the  resolution 
then  come  to,  to  hjive  been  valid,  it  was  not  acted  upon,  and  those  passed 
at  the  subsequent  meetings  were  mere  nullities. 

At  all  events,  the  plaintiff  is  entitled  to  recover  upon  the  second  count 
The  removal  of  the  materials  to  the  stone-yard  was  clearly  unjustifiable. 
[WiLLES,  J.— The  defendant  certainly  had  no  right  to  insist  upon  a  lien 
on  them  for  the  expenses.] 

The  plaintiff  is  entitlea  to  recover  all  the  damages  assessed,  and  the 
amendment  of  the  second  count  was  properly  made. 

MaeauUy^  Q.  C.  fwith  whom  was  Raymond)^  contril. — [Orowber,  J.) 
desired  him  to  connne  his  argument  to  the  first  point,  viz.  whether  the 
building  in  question  was  an  *^  old  building,"  and  to  the  question  raised 
on  the  second  count]  The  first  point  admits  of  two  answers.  In  the 
first  place,  the  arbitrator  finds  that  the  enclosing  walls  were  not  built 
before  the  1st  of  January,  1856.     The  eastern  and  western  walls  were 
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not  erected  for  the  purpose  of  any  building,  but  were  mere  ^boun-  r4ioce 
dary  walla  to  tbe  piece  of  land.  The  agreement  under  which  the  *^ 
plaintiff  took  the  land  from  Clarkson  was  dated  the  23d  of  February, 
1856;  and  the  plaintiff  did  not  commence  building  his  house  until 
February.  In  the  next  place,  though  an  '*  old  building"  for  the  purpose 
of  the  Metropolitan  Buildings  Act,  it  would  not  necessarily  be  so  for  the 
porpose  of  the  Metropolitan  Local  Management  Act.  The  two  statutea 
are  not  in  pari  materia :  they  have  totally  different  objects  in  view. 

Then,  as  to  the  second  count, — there  is  no  statement  therein  of  any- 
thing which  amounts  to  a  conversion.     The  asportation  of  the  materials 
to  a  convenient  place  of  deposit  was  perfectly  justifiable.    If  the  defend- 
ant was  authorized  to  demolish  the  offending  portion  of  the  building,  he 
was  authorized  to  do  all  that  was  reasonably  necessary  to  carry  out  that 
object.     He  could  not  leave  the  materials  encumbering  the  highway : 
and  he  would  have  been  guilty  of  a  trespass  if  he  had  gone  upon  the 
plaintiff's  premises  to  deposit  them  there.     The  arbitrator  finds  that  the 
stone-yard  was  a  convenient  place  to  remove  the  materials  to.  [Orowder, 
J. — Convenient  for  whom  ?     He  does  not  say  that  it  was  convenient  for 
the  use  of  the  plaintiff.]     He  may  fairly  be  assumed  to  have  meant  so : 
his  finding  has  reference  to  the  pleadings  which  were  before  him.   Then 
it  is  said  that  the  defendant  detains  the  materials  as  a  security  and 
pledge  for  the  costs  and  expenses  of  taking  down  the  building.    But  the 
arbitrator  has  not  found  that  the  defendant  claimed  a  lien  upon  the 
materials :  and,  if  the  act  of  removal  was  lawful,  the  mere  intention  to 
insist  upon  a  lien  could  not  make  it  unlawful.    If  a  man  distrains  cattle 
damage  feasant,  the  quality  of  the  act  could  not  be  in  any  degree  altered 
or  affected  by  his  having  told  some  third  person  that  he  means  to  detain 
tbe  cattle  until  the  owner  pays  him  *1000Z.     In  Crowther  v.   r^o;;^ 
Ramsbottom,  7  T.  R.  654,  it  was  held,  that,  in  trespass  for  ^ 
breaking  and  entering  the  plaintiff's  close,  and  taking  his  goods,  the 
defendant  may  justify  under  sufficient  legal  process,  if  he  had  it  in  fact 
at  tbe  time,  although  he  declared  then  that  he  entered  for  another  cause. 
And  Lord  Kenyon  said :  ^'  I  never  understood  that  a  man  was  bound  to. 
jiKtify  a  distress  for  the  cause  which  he  happened  to  assign  at  the  time 
it  was  made.     If  he  can  show  that  he  had  a  legal  justification  for  what 
he  did,  that  is  sufficient.     A  man  may  distrain  for  rent,  and  avow  for 
heriot  service."     [Crowder,  J. — The  taking  the  materials  to  the  stone- 
jard  was  for  the  express  purpose  of  claiming  a  lien.     It  is  obvious  he 
did  that  for  his  own  purposes.    I  do  not  see  how  you  can  get  over  that.] 
If  the  defendant  did  no  more  than  he  had  a  legal  right  to  do,  what  he 
9aid  or  intended  does  not  affect  the  validity  of  his  act :  Stevenson  v. 
Newnham,  13  C.  B.  286  (E.  C.  L.  R.  vol.  76).    [Crowder,  J.— That  ia 
the  infirmity  of  your  argument.     The  defendant  had  no  right  to  remove 
the  materials  from  the  hoarding  to  the  stone-yard.j     There  was  no 
demand  here :  and  this  is  eminently  one  of  those  oases  where  a  demand, 
and  refusal  are  necessary.  The  asportation  is  mere  aggravation :  Wooda 
V.  Darrant,  16  M.  &  W.  149.t  A  mere  wrongful  asportation  of  a  chattel 
does  not  necessarily  amount  to  a  conversion,  unless  the  taking  or  deten- 
tion of  the  chattel  is  with  intent  to  convert  it  to  the  taker's  own  use,  or 
that  of  some  third  person,  or  unless  the  act  done  has  the  effect  either  of 
destroying  or  changing  the  quality  of  the  chattel :  Fouldes  v.  Willoughby, 
8  M.  &  W.  540  ;t  Simmons  v.  Lillystone,  22  Law  J.,  Exch.  217.     To 


256  TEAR  v,  FREEBODY.    E.  T.  1858. 


constitute  a  conversion  of  goods,  there  must  be  some  repudiation  by  the 
defendant  of  the  owner's  right,  or  some  exercise  of  dominion  over  them 
by  him  inconsistent  with  such  right :  Heald  t».  Carey,  11  C.  B.  977  (E. 

♦P"?!  ^'  ^'  ^*  ^^^'  '^^^'  Here,  the  defendant  was  not  *asserting  a 
J  right:  he  was  acting  in  the  performance  of  a  public  duty. 
Crowder,  J. — I  am  of  opinion  that  there  must  be  judgment  for  the 
defendant  on  the  first  count,  and  for  the  plaintifi*  in  the  count  in  trover. 
As  to  the  questions  arising  upon  the  first  count,  they  arise  under  the 
18  &  19  Vict.  c.  120,  and  mainly  under  the  143d  section-  This  being 
an  net  to  regulate  the  building  of  streets,  that  section  enacts  that  '^no 
building  shall,  without  the  consent  in  writing  of  the  Metropolitan  Board 
of  Works,  be  erected  beyond  the  regular  line  of  buildings  in  the  street 
in  which  the  same  is  situate,  in  case  the  distance  of  such  line  of  buildings 
from  the  highway  do  not  exceed  80  feet,  or  within  80  feet  of  the  high- 
way where  the  distance  of  the  line  of  buildings  therefrom  amounts  to  or 
exceeds  30  feet,  notwithstanding  there  being  gardens  or  vacant  spaces 
between  the  line  of  buildings  and  the  highway :  and,  in  case  any  build- 
ing be  erected  contrary  to  this  enactment,  it  shall  be  lawful  for  the  vestry 
or  district  board  in  whose  parish  or  district  such  building  is  situate,  to 
cause  the  same  to  be  demolished,  or  set  back,  as  the  case  may  require, 
and  to  recover  the  expenses  incurred  by  them  from  the  owner  of  the 
premises  in  manner  provided  by  this  act. "(a)  It  appears  from  the  case 
that  there  is  a  road  called  Victoria  Road,  with  certain  buildings  on  the 
north  side, — to  the  extreme  west  Priory  Terrace,  consisting  of  nine 
houses,  then  Nos.  1  and  2,  Boundary  Cottages,  and  then  another  terrace 
consisting  of  twelve  houses,  called  Portland  Terrace ;  and  to  the  extreme 
east  three  houses  and  other  two  in  course  of  erection.  To  the  west  of 
jHQco-i  Priory  Terrace,  there  are  also  certain  *houses  numbered  respec- 
-^  tively  1,  2,  3,  and  4,  abutting  on  Marlborough  Road.  The  end 
house.  No.  4,  marked  A.  on  the  plan,  is  divided  from  Victoria  Road  by 
a  wall.  It  seems  that  a  portion  of  the  premises  marked  A.  is  skirted 
by  that  wall  and  a  zinc  flat.  The  premises  erected  by  the  plaintiff, 
marked  B.  upon  the  plan,  are  at  the  west  end  of  Priory  Terrace,  and 
immediately  behind  the  premises  in  Marlborough  Road  marked  A.  In 
erecting  those  premises,  the  plaintiff  placed  his  house  very  near  to  the 
line  of  the  footpath,  and  a  considerable  distance  in  advance  of  the  line 
of  any  of  the  other  houses.  The  defendant,  in  exercise  of  the  authority 
conferred  upon  him  as  surveyor  to  the  vestry  under  the  143d  section  of 
the  act,  has  removed  so  much  of  the  house  as  projected  beyond  the 
regular  line  of  buildings  in  Victoria  Road.  The  plaintiff  insists  that  he 
had  no  right  to  do  so.  In  the  first  place,  it  is  contended  that  the  build- 
ing was  not  within  the  act  at  all ;  for  that  the  143d  section  applies  to 
new  buildings,  and  the  8th  section  of  the  Metropolitan  Buildings  Act, 
18  &  19  Vict.  c.  122,  shows  that  this  is  not  a  new  building.  That  sec- 
tion enacts  that  '^  a  building  shall  be  deemed  to  be  new  whenever  the 
enclosing  walls  thereof  have  not  been  carried  higher  than  the  footings 

SreviousTy  to  the  Ist  of  January,  1856:  any  other  building  shall  be 
eemed  to  be  an  old  building."  The  case  finds  that  before  the  1st  of 
January,  1856,  there  were  two  walls,  one  at  the  east  and  the  other  at 
the  west  side  of  the  plaintiff's  land,  which  commenced  at  or  near  the 

(a)  To  be  Moertalned  and  determiaed  by  and  reoovered  before  two  joiUoes,  t.  225. 
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footpath,  and  which  had  before  that  date  been  carried  higher  than  the 
footings,  and  which  subsequently  became  part  of  the  house.  In  con- 
structini;  the  house,  in  the  month  of  February,  the  then  existing  east  and 
▼est  walls  before  described  were  first  reduced  in  height,  but  not  taken 
down  to  the  footings,  and  afterwards  carried  up  to  the  full  height  of  twenty- 
two  *feet.  The  north  wall,  both  footings  and  superstructure,  was  r+ocn 
then  built  for  the  first  time.  The  south  wall  has  never  had  foot-  ■- 
ings,  as  the  house  was  intended  for  a  baker's  shop.  The  arbitrator  there- 
fore finds  as  a  fact  that  the  "enclosing  walls"  of  the  building  so  erected 
by  the  plaintiff  had  not  been  carried  above  the  footings  on  or  previously 
to  the  1st  of  January,  1856.  Now,  the  first  answer  given  on  the  part 
of  the  defendant,  is,  that  there  is  no  connection  between  the  two  acts, — 
that  there  is  nothing  to  show  that  the  term  "  new  building"  in  the  8th 
section  of  the  18  k  19  Vict.  c.  122,  is  a  definition  of  that  referred  to  in 
the  143d  section  of  the  18  &  19  Vict.  c.  120.  But,  looking  at  the  facts, 
it  seems  to  me  that  the  objection  admits  of  this  answer.  At  the  time 
the  act  came  into  operation,  the  two  walls  called  the  east  and  west  walls 
were  not  connected  with  any  building :  but  they  became  so  afterwards. 
Therefore,  even  if  the  8th  section  of  the  Metropolitan  Buildings  Act  did 
apply,  the  facts  negative  this  being  an  old  building ;  and,  if  improperly 
erected  as  regards  the  line  of  buildings  in  Victoria  Road,  it  is  within 
the  143d  section  of  the  18  k  19  Vict.  c.  120.  Then  it  was  said  that 
the  plaintiff  was  at  liberty  to  build  his  house  up  to  the  footpath.  It 
seems  to  me,  however,  that  so  to  construe  the  act  would  be  to  make  it 
utterly  useless.  The  case  finds  that  the  houses  in  Priory  Terrace, 
Boundary  Cottages,  and  Portland  Terrace,  are  built  in  symmetrical 
blocks  close  up  to,  or  at  a  distance  of  nine  inches  froniy  an  imaginary 
line  drawn  from  No.  1,  Priory  Terrace,  to  No.  12,  Portland  Terrace. 
From  this  it  is  argued,  on  the  part  of  the  plaintiff,  that  there  is  no  "  regu- 
lar line  of  buildings"  in  this  road.  The  arbitrator,  however,  finds  that 
there  is  a  regular  line  of  buildings, — which  need  not  be  a  mathematical 
line, — and  that  the  house  in  question  was  built  beyond  that  line.  The 
object  of  this  *part  of  the  act  evidently  was  the  maintaining  an  r^^n^A 
appearance  that  should  be  ornamental.  It  seems  to  me  that  the  '- 
case  falls  within  the  143d  section,  and  that  the  vestry  were  right  in 
taking  steps  to  demolish  the  offending  structure.  Then  certain  questions 
are  raised  as  the  proceedings  at  the  vestry  meetings.  It  is  said  that 
the  resolution  proposed  at  the  meeting  of  the  17th  of  April  was  conclu- 
sively negatived,  by  reference  to  the  28th  section  of  the  act,  and  the 
bj-law  made  under  the  authority  of  the  202d  section.  By  one  of  those 
by-laws  made  for  regulating  the  proceedings  of  vestries,  it  is  provided 
that  ^'  all  questions  shall  be  determined  by  a  show  of  hands,  or  by  a 
division,  if  demanded,  with  the  names  recorded."  At  the  meeting  of  the 
17th  of  April,  a  resolution  was  proposed  to  the  effect  that  Tear  be 
directed  to  set  back  the  premises  illegally  built  beyond  the  regular  line 
of  batliiings,  within  seven  days ;  and,  in  case  of  non-compliance,  that 
the  surveyor  be  directed  to  cause  the  same  to  be  demolished.  A  show 
of  hands  took  place,  when  there  appeared  fourteen  for  the  motion  and 
fourteen  against  it.  A  division  was  then  demanded,  when  there  appeared 
to  be  a  majority  of  seven  in  favour  of  the  resolution.  It  was  insisted 
that  upon  the  show  of  hands  there  was  an  end  of  the  resolution ;  for, 
that  the  true  meaning  of  the  by-law  is,  to  give  the  parties  the  option  to 
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vote  by  show  of  hands  or  by  division,  and  that,  having  taken  the  one 
course,  they  coald  not  afterwards  resort  to  the  other.  That  would  be 
contrary  to  all  one*8  experience.  Elections  of  members  of  parliament 
are  invariably  made  by  show  of  hands,  followed  by  a  poll.  Nothing 
can  be  more  clear.  The  proceedings  were  perfectly  good,  and  the  reso- 
lution valid  within  the  act.  Then  it  is  said,  that,  assuming  the  resolution 
at  that  meeting  to  have  been  a  valid  one,  it  was  not  the  resolution  that 
was  acted  upon.  It  appears  that  there  was  another  vestry  meeting  held 
*2^\1  on  the  8th  of  May,  when,  it  being  moved  *that  the  resolution  of 

-'  the  17th  of  April  be  carried  into  execution,  an  amendment  was 
proposed  that  the  plaintiif  should  have  fourteen  days'  notice  to  set  back 
his  premises ;  and  the  amendment  was  carried.  This  made  an  end  of 
the  former  resolution :  and  the  plaintiff  had  the  benefit  of  the  additional 
fourteen  days'  delay.  The  plaintiff  having  failed  to  obey  this  last 
injunction,  it  became  necessary  to  convene  another  meeting  of  the 
vestry.  Accordingly,  on  the-  19th  of  June,  another  meeting  was  held, 
when  it  was  proposed  that  *^  the  chief  surveyor  be  ordered  to  demolish 
the  building  erected  by  Mr.  Tear  beyond  the  regular  line  of  buildings 
near  Priory  Terrace,  Victoria  Road,  in  accordance  with  the  act  18  &  19 
Vict.  c.  120  ;**  and  this  was  carried  by  a  majority  of  eighteen.  That 
was  a  perfectly  separate  motion.  The  result  was  communicated  to  the 
plaintiff,  and,  on  the  24th  of  June,  the  building  was  demolished.  I 
think  the  defendant  was  perfectly  justified,  and  consequently  that  he  is 
entitled  to  judgment  upon  the  first  count.  Then  comes  the  count  in 
trover.  I  cannot  help  regretting  that  our  decision  should  turn  upon  so 
small  a  matter.  I  cannot  construe  the  finding  of  the  arbitrator  other^ 
wise  than  as  I  have  already  suggested  in  the  course  of  the  argument 
The  building  having  been  taken  down,  it  appears  that  the  materials 
were  at  first  placed  within  a  hoarding  in  the  carriageway,  and  that 
they  were  afterwards  conveyed  to  a  stone-yard  belonging  to  the  parish, 
which  the  arbitrator  found  to  be  a  convenient  place  to  remove  them  to. 
The  arbitrator,  however,  further  finds  ^'  that  the  defendant  removed  the 
said  building  materials  to  the  said  stone-yard,  and  detained  and  still 
detains  them  there  as  a  security  and  pledge  for  the  costs  and  expenses 
of  so  taking  down  or  setting  back  the  said  building  as  aforesaid^  in  the 
bonfi  fide  belief  that  he  was  and  is  entitled  so  to  do  under  the  said 
*2621  ^'^^S^^  resolution  of  *the  vestry  of  the  19th  of  June,  1856,  and 

^  under  uo  other  resolution  or  order  of  the  said  vestry ;  and  that 
the  plaintiff  could  not  have  obtained  the  said  materials  back  without 
paying  the  said  costs  and  expenses."  I  think  it  is  impossible  to  avoid 
coming  to  the  conclusion  that  the  defendant  has  been  guilty  of  a  con* 
version.  It  is  said  that  the  fact  of  the  defendant  having  intended  to 
claim  a  lien  on  the  materials  for  his  costs  and  expenses  was  immaterial 
BO  long  aa  that  intention  was  not  communicated  to  anybody.  We  must, 
however,  give  a  fair  and  reasonable  construction  to  the  finding  of  the 
arbitrator.  Reliance  is  also  placed  upon  the  finding  of  the  arbitrator 
that  the  stone-yard  was  a  convenient  place  for  the  deposit  of  the  mate- 
rials. But  it  is  rather  vague  to  say  that  any  place  is  convenient  to  stow 
away  property  of  this  sort,  that  places  it  out  of  the  control  of  the  owner. 
There  is  nothing  to  show  that  the  materials  were  carried  to  the  stone- 
yard  for  the  benefit  of  the  plaintiff:  on  the  contrary,  it  is  abundantly 
clear  that  the  defendant  had  an  eye  to  his  own  benefit  only.    There 
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must,  therefore,  be  a  verdict  for  the  plaintiif  on  the  second  count, 
for  12?. 

WiLLES,  J. — I  am  of  the  same  opinion.  It  appears  to  me  that  there 
ia  nothing  in  the  8th  section  of  the  18  k  19  Yict.  c.  122  to  take  the 
building  in  question  oat  of  the  operation  of  the  148d  section  of  the  18 
k  19  Vict.  c.  120:  the  walls  called  the  east  and  west  walls  were  mere 
boundary  walls^  and  not  external  walls  of  a  building.  It  is  said  .that 
there  does  not  appear  to  have  been  any  regular  line  of  building,  in  the 
place  in  question,  within  the  meaning  of  the  143d  section  of  the  Metro- 

lis  Local  Management  Act.  That  is  a  question  of  fact.  The  ^^regu- 
ar  line  of  buildings'*  mentioned  in  that  section  cannot  possibly  mean  a 
geometrical  line;  it  must  mean  substantially  such  a  '^'tine  as  rMa<> 
shall  preserve  uniformity  of  appearance.  The  arbitrator,  as  it  ■- 
seems  to  me,  has  disposed  of  this  question,  by  finding  that  there  is  in 
point  of  fact  a  regular  line  of  buildings  from  No.  1,  Priory  Terrace,  to  No. 
12,  Portland  Terrace.  Then  it  is  said  that  the  surveyor  had  no  authority 
to  remove  the  building,  because,  when  the  resolution  was  put  to  a  show  of 
hands  at  the  first  vestry  meeting,  and  the  numbers  were  equal,  that,  accord- 
ing to  the  true  construction  of  the  by-law,  disposed  of  the  matter,  and  there 
could  not  legally  be  a  poll.  The  rule  upon  this  subject  is  well  stated  by 
Sir  William  Scott,  in  a  case  of  Anthony  v.  Seger,  1  Hagg.  Consist.  R.  9, 
13, — "  Where  a  poll  is  demanded,  the  election  commences  with  it,  as  being 
the  regular  mode  of  popular  elections ;  the  show  of  hands  being  only  a  rude 
and  imperfect  declaration  of  the  electors.  It  often  happens,  that,  on  a 
show  of  hands,  the  person  has  a  majority  who  on  a  poll  is  lost  in  a 
minority ;  and,  if  the  parties  could  afterwards  recur  to  the  show  of  hands, 
there  would  be  no  certainty  or  regularity  in  elections.  I  am  of  opinion, 
therefore,  that,  when  a  poll  is  demanded,  it  is  an  abandonment  of  what 
was  done  before,  and  that  everything  anterior  is  not  of  the  substance  of  the 
election,  nor  to  be  so  received."  It  is  clear,  therefore,  that  a  demand 
of  a  poll  or  division  does  away  with  the  previous  show  of  hands.  That 
objection  cannot  be  sustained.  And  this  seems  to  me  to  dispose  of  the 
first  count  in  favour  of  the  defendant.  As  to  the  second  count,  I 
apprehend  that  a  person  is  guilty  of  a  conversion,  if  he  takes  away  the 
goods  of  another  for  the  purpose  of  depriving  that  other  of  the  use  of 
them  and  acquiring  the  use  of  them  himself.  It  seems  to  me  that  that 
was  the  defendant's  object  in  removing  the  building-materials  to  the 
Btone-yard, — to  enable  him  the  better  to  enforce  his  claim  of  lien.  That 
clearly  was  a  wrongful  deprival  of  the  ^plaintifi*  of  the  use  of  his  r4ioA4 
goods.  The  circumstance  of  the  materials  being  taken  in  order  ^ 
to  enforce  an  unfounded  claim  of  lien,  distinguishes  the  cases  from  those 
cited.  There  will,  therefore,  be  judgment  for  the  defendant  upon  the 
first  count,  and  for  the 'plaintiff  on  the  second  count,  for  12Z. 

Judgment  accordingly. 


JOHN  PEACOCK,  Appellant;  THE  QUEEN,  Respondent.  April  28. 

BaiuUjr  U  to  be  oompated  in  the  three  d^ys  allowed  for  an  applieation  to  Jnitieet  to  itate  a  case 
for  the  opinion  of  one  of  the  laperior  ooorto  under  the  20  A  21  Viot  o.  43,  ■•  2,  although  it  be 
the  leet  daj. 

This  was  an  information  preferred  by  James  Bell,  inspector  of  police, 
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against  John  Peacock,  an  alehouse-keeper;  for  that,  "on  the  20th  of 
December,  1857,  at  Sutton  Bridge,  in  the  parish  of  Sutton  St.  Mary,  in 
the  parts  of  Holland,  Lincolnshire,  the  said  John  Peacock,  being  then  a 
beer-house  keeper,  and  duly  licensed  to  sell  beer,  ale,  and  porter  and 
excisable  liquors  by  retail  to  be  drunk  and  consumed  in  his  house  and 
premises  there  situate,  under  the  provisions  of  the  statutes  in  that  case 
made. and  provided,  did  keep  his  said  house  and  premises  (the  said  day 
being  Sunday)  open  for  the  sale  of  beer  after  the  hour  of  eleven  o'clock 
at  night,  to  wit,  at  thirty-five  minutes  past  eleven  o'clock  at  night  of  the 
same  day ;  being  in  the  said  parish  of  Sutton  St.  Mary,  the  population 
of  which,  according  to  the  last  parliamentary  census,  exceeded  two 
thousand  five  hundred  persons ;  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided." 

After  hearing  the  parties,  and  the  evidence  adduced  by  them,  the 

magistrates  at  a  petty  session  held  on  the  30th  of  December,  1857, 

^^/.;.-|   convicted  the  said  John    ^Peacock,  as  an   alehouse-keeper,  of 

J  the   said  ofience,  under  the  18  &  19  Vict.  c.   118,  s.   1,  and 

adjudged  him  to  forfeit  and  pay  the  fine  or  penalty  of  5s,  and  costs. 

The  said  John  Peacock,  being  dissatisfied  with  the  said  determina- 
tion as  being  erroneous  in  point  of  law,  applied  for  a  case  for  the 
opinion  of  this  court  pursuant  to  the  20  &  21  Vict.  c.  48:  whereupon 
the  justices  stated  the  following  case : — 

"  The  defendant  having  appeared  upon  summons  before  us  to  answer 
to  the  said  information,  it  was  thereupon  proved  on  the  part  of  the  said 
prosecutor,  by  the  evidence  of  a  police  constable,  that  the  said  John 
Peacock  was  keeping  and  carrying  on  the  business  of  an  alehouse  keeper 
at  an  inn  called  The  Crown,  situate  at  Sutton  Bridge  aforesaid ;  and 
that,  about  half  past  eleven  o'clock  on  the  night  of  Sunday,  the  20th  of 
December  last,  the  police  on  duty,  being  attracted  by  a  noise  inside, 
entered  the  said  alehouse,  and  there  found  four  men  in  a  lower  room, — 
one  of  them  (one  of  the  strangers  after-mentioned)  having  a  glass  of  rum- 
and-water  in  his  hand  at  the  time,  and  being  drunk  and  noisy ;  that  three 
of  such  four  persons  were  strangers,  and  the  fourth  was  known  to  the 
police  to  be  a  resident  at  Sutton  Bridge  aforesaid,  but  not  a  lodger 
in  the  said  alehouse  kept  by  the  said  John  Peacock. 

"  It  was  alleged  in  reply,  by  the  said  John  Peacock  in  person,,  but  no 
proof  tendered  or  given  by  him,  that  the  three  strangers  in  question 
were  travellers  resting  there  for  the  night  with  droves  of  beast,  which 
they  were  taking  into  Norfolk  for  sale :  and  it  was  not  disputed  by  him 
that  the  other  party  was  a  resident  at  Sutton  Bridge,  and  not  a  lodger 
in  his  said  house ;  but  it  was  asserted  that  that  party  neither  was  nor 
had  been  drinking,  and  set  up  that  he  was  there  only  for  the  purpose  of 
reading  the  newspaper  and  of  conversation  with  the  drovers.  Peacock 
^2661  ^^^^^^^  objected  that  he  was  an  old  '^'licensed  innkeeper,  and  not 
-^  a  mere  retail  beer-house  keeper  as  stated  in  the  information  and 
summons :  whereupon  we,  the  undersigned,  did  adjudge  and  determine 
that  the  said  John  Peacock  was  guilty  of  the  ofience  so  charged  against 
him ;  and  that  his  objection  to  the  character  in  which  he  had  been  sum- 
moned, was  removed  under  the  provisions  of  the  statute  11  &  12  Vict.  c. 
43,  s.  1,  by  his  personal  appearance  before  us :  and  we  did  convict  him 
accordingly  in  the  mitigated  penalty  of  5«.,  besides  costs,  amounting  to 
the  sum  of  18«. 
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"  If  the  court  shall  be  of  opinion  that  the  said  John  Peacock  was  duly 
and  properly  convicted  of  the  said  offence,  then  the  conviction  shall  be 
confirmed.  But,  if  the  court  shall  be  of  a  contrary  opinion,  then  the 
said  conviction  shall  be  quashed." 
Tompson  Chitty  appearing  to  support  the  appeal, 
Beaslet/y  for  the  respondents,  objected  that  the  application  to  the 
justices  for  a  case  was  made  too  late,  the  adjudication  having  t^ken 
place  on  Thursday,  the  30th  of  December,  1857,  and  a  case  not  having 
been  asked  for  until  Monday,  the  3d  of  January,  1858 ;  whereas,  the 
statute  requires  it  to  be  done  '^within  three  days*'  after  the  determina- 
tion. 

Chitty  submitted  that  the  objection  was  waived  by  the  appearance  of 
the  respondents. 

Crowdep»,  J. — ^I  think  we  have  no  jurisdiction  to  hear  this  appeal.  The 
2d  section  of  the  20  &  21  Vict.  c.  43,  provides,  that,  after  the  hearing 
and  determination  by  a  justice  or  justices  of  the  peace  of  any  informa- 
tion or  complaint  which  he  or  they  have  power  to  determine  in  a  sum- 
mary way,  by  any  law  now  in  force  *or  hereafter  to  be  made,  r^rng^ 
either  party  to  the  proceeding  before  the  said  justice  or  justices  ^ 
may,  if  dissatisfied  with  the  said  determination,  as  being  erroneous  in 
point  of  law,  apply  in  writing  within  three  days  after  the  same  to  the  said 
justice  or  justices  to  state  and  sign  a  case,  &c.  Unless  that  condition 
has  been  complied  with,  we  have  no  power  to  entertain  the  matter.(a) 
The  statute  giving  that  number  of  days,  and  saying  nothing  about 
Sunday  being  excluded  from  the  computation,  as  in  some  of  the  rules 
of  court,(&)  it  must  be  reckoned  as  one  of  the  three  days.  The  appellant 
ought,  therefore,  to  have  applied  to  the  justices  on  the  Saturday. 

WiLLBS,  J. — The  case  of  Rowberry  v.  Morgan,  9  Exch.  730,t  is 
precisely  in  point.  The  27th  section  of  the  Common  Law  Procedure 
Act,  1852,  15  &  16  Vict.  c.  76,  empowers  a  plaintiff,  in  case  of  non- 
appearance by  the  defendant,  where  the  writ  of  summons  is  endorsed 
in  the  special  form  given  by  the  act,  on  filing  an  affidavit  of  personal 
service,  &c.,  at  once  to  sign  judgment :  '^  and  the  plaintiff  may,  upon 
such  judgment,  issue  execution  at  the  expiration  of  eight  days  from  the 
last  day  for  appearance  :'*  and  it  was  held  in  that  case,  that,  where 
*Sunday  is  the  last  of  such  eight  days,  it  is  to  be  reckoned  in  the  r«ogft 
computation  as  one  of  those  days,  and  consequently  that  an  ^ 
execution  issued  on  the  Monday  was  regular.  In  the  course  of  the 
argumoiot  there,  Martin,  B.,  referred  to  a  case  of  The  Queen  v.  The 
Justices  of  Middlesex,  7  Jurist  396,  where  one  of  the  questions  turned 
upon  the  4  0.  4,  c.  95,  s.  87,  the  turnpike  act,  which  requires  the  notice 
of  appeal  to  be  served  within  six  days  after  the  cause  of  complaint ; 
and  it  was  held,  that,  the  conviction  being  on  the  2d  of  May,  service 

(a)  See  Norton,  app.,  The  Town  Clerk  of  Salisburj,  reip.,  4  C.  B.  32  (E.  C.  L.  R.  toI.  56),  1 
Lotw.  Reg.  Caa.  538 ;  Pring,  app.,  Bateoort,  reap.,  4  C.  B.  73,  1  Lntw.  Reg.  Coa.  543 ;  Clarke, 
ipPi^  Beatoo,  resp.,  4  C.  B.  70. 

{h}  See  the  174ih  rule  of  Hilary  Term,  1853  (13  C.  B.,  p.  40)  (S.  C.  L.  R.  vol.  76),  which  pro- 
Tidea,  that,  "  in  all  caaea  in  which  any  particular  nnmber  of  daya,  not  exprepsed  to  be  dear 
dayi,  ii  preacribed  by  the  mleg  or  practice  of  the  eonrta,  the  lame  ahall  be  reckoned  exelnalTely 
•f  the  first  day,  and  inclnsirely  of  the  laat  day,  nnleaa  the  laai  d«y  ahall  happen  to  fall  on  » 
Siadaj,  Chrifltmaa  Day,  Oood  Friday,  or  a  day  appointed  for  a  public  faat  or  thankaglTing,  ia 
wkieh  CMC  the  time  ahall  be  reckoned  exoluaiTcly  of  thai  day  alao." 
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of  tbc  notice  of  appeal  upon  the  9th,  the  8th  being  Sunday,  was  not  in 
time.(a) 

Bylbs,  J. — I  am  of  the  same  opinion.  Sunday,  at  common  law,  is 
just  like  any  other  day.  By  the  11  G.  4  &  1  W.  4,  c.  70,  s.  6,  Trinity 
Term  was  made  to  commence  on  the  22d  of  May,  and  ^^  the  first  essoign 
OT  general  return  day**  was  **the  fourth  day  before  the  day  of  the 
commencement  of  the  term,  both  days  being  included  in  the  computa- 
tion.^ Where  the  22d  of  May  happened  to  be  a  Sunday,  for  the  purpose 
of  casting  essoigns,  it  was  still  considered  the  first  day  of  the  term. 

Staslei/,  for  the  respondents,  asked  for  costs,  referring  to  the  6th 
section  of  the  statute,  which  places  the  costs  at  the  discretion  of  the 
court. 

WiLLBS,  J. — That  only  applies  where  the  court  has  jurisdiction.  Here, 
we  dismiss  the  appeal  because  we  have  no  jurisdiction. 

Appeal  dismissed. 

(a)  And  lee  The  Qaeen  v.  Tho  Justices  of  Middlesex,  17  Law  J.,  If.  C.  111.  B7  the  4tk 
,lcQ^q-i  Mctton  of  the  7  A  8  Vict  c.  101,  notice  of  an  appeal  against  an  order  of  affiliation  *ii 
J  reqaired  to  be  giren  "  within  twenty -four  hours  after  the  adjudication."  It  was  held,  tba^ 
in  computing  the  twenty-four  hours  for  that  purpose,  Sunday  is  to  be  excluded;  and,  consequently, 
where  the  order  was  made  on  Satordny,  a  notice  of  appeal  given  on  Monday  was  held  sufficient 
In  Rawlins,  app.,  The  Overseers  of  West  Derby,  reap.,  2  0.  B.  72  (E.  G.  L.  R.  vol.  52),  the  lail 
d^y  for  giving  notices  of  claims  under  the  Registration  of  Voters  Act,  6  4  7  Viet  c  18,  falUag 
on  a  Sunday,  a  notice  of  claim  served  upon  the  overseer  on  that  daj  was  held  good. 


In  re  ROBERT  STIRLING  NEWALL,  and  GEORGE  ELLIOT 
and  RICHARD  ATTWOOD  GLASS.    April  30. 

The  office  of  the  provisional  specification,  under  the  6th  section  of  the  15  A  16  Vict,  c  83,  ii 
only  to  describe  generally  and  fairly  the  nature  of  the  invention,  and  not  to  enter  hrto  all  the 
jDiDute  details  as  to  the  manner  in  which  the  invention  is  to  be  carried  out,  as  in  tbe  ceoipi^d 
.specification  under  s.  9. 

A.  was  the  inventor  of  **  improvements  in  spparatos  employed  in  laying  down  submarine  electrie 
telegraph  wires."  In  the  provisional  specification  filed,  pursuant  to  the  6th  section  of  the 
15  A  10  Vict,  c.  8.3,  tbe  invention  was  thus  described, — "The  cable  or  rope  eon  tain  ing  the 
insulated -wire  or  wires  is  passed  round  a  cone,  so  that  the  cable  in  being  drmwo  off  the  ootl  is 
prevented  from  kinking  by  means  of  the  cone,  and  there  is  a  cylinder  on  the  ontside  which 
prevents  the  coil  from  shifting  in  its  place."  In  tbe  complete  specification,  after  describing 
tne  invention  in  the  same  terms,  the  inventor  proceeded  to  say, — "  When  the  wire  or  cable  is 
to  be  laid  down,  I  place  over  the  cone  an  apex  or  top  which  is  conoidal  or  conical,  and  aroumd 
thu  f  euMpend  aevend  ringe  of  iron  or  other  metal  by  meaue  of  eorde,  so  as  fo  adwuit  ^  mdyKi' 
mmU  at  various  heighte  over  the  cone.  The  uee  of  theee  ringe  is,  to  prevent  the  bight  of  tkeeiiipe 
from  flying  out  when  going  at  a  rapid  tpeed^  and  the  eombination  of  (iese  parte  qf  the  apparatm 
prevent*  the  wire  or  cable  from  running  into  kinke ;"  and  the  claim  at  the  end  waa  tha?, — 
"What  I  daim  as  my  invention  is, — first,  coiling  the  wire  or  cable  round  a  cone, — second,  tbe 
supports  placed  cylindrically  outside  tbe  coil  round  the  cone, — third,  the  uee  of  ringe  in  «m»- 
binatian  with  the  cone  ae  deieribed :"— Held,  that  tho  validity  of  the  patent  was  not  affected  by 
the  omission  of  all  mention  of  the  metal  rings  in  the  .provisional  specification. 

And  held,  thst  the  substitution  by  B.  of  k  cylinder  having  a  domed  or  hemispherical  top,fbrtbs 
cone  or  the  cone  with  the  eonoidnl  apex  in  A.'s  apparatus, — A.'s  apparatus  and  B.'8  being 
used  for  the  same  purpose,  and  in  nearly  tho  same  manner, — was  evidence,  and  strong  evi« 
dence,  of  infringement. 

A  necessary  and  unavoidable  diseloanre  of  the  inTontion  to  others,  if  made  in  tho  oonroo  of  «ere 
experiments,  is  not  such  a  pablieation  as  will  avoid  the- subsequent  grant  of  a  patent, — tbo«gh 
tho  same  disclosure,  if  made  in  tho  oonne  of  a  profitable  use  of  an  invention  previamtig  oseer- 
tained  to  be  ueeful,  would  be  a  publication :  but  an  experiment  performed  in  the  proeoaoe  of 
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•then,  which  not  only  tnrm  out  to  bo  saeeessfal,  bat  aotaally  benefioiiil  in  the  p»rtiealar 
iofUBoo,  is  not  neeeasarily  a  publioation,  so  as  to  constitute  a  gift  of  the  iovention  to  the 
world. 
i.  had  invented  sn  improved  apparatus  for  laying  down  submarine  telegraph  wires;  and,  after 
lome  unsatisfactory  and  indecisive  experiments  at  the  works  on  shore,  having  entered  into  ft 
eontraet  with  government  for  laying  down  a  telegraphio  cable  in  the  Black  Sea  (the  mode  of 
doing  it  being  left  to  his  discretion),  fitted  a  vessel  with  his  improved  apparatns,  and  used  it 
soeeertifaUy  on  that  oeca«ion,  and  immediately  afterwards  took  out  a  patent  for  the  invention : 
— Held,  that  what  was  done  in  the  Black  Sea,  having  been  done  merely  by  way  of  experi- 
ment, though  productive  of  profit  to  A.,  did  not  amount  to  a  publication,  so  as  to  preclude  him 
from  aflerensrds  obtahiing  the  protection  of  a  patent  for  his  inventioiu 

By  a  memorandum  of  agreement  made  and  entered  into  the  9th  of 
July,  1856,  between  Robert  Stirling  Newall,  of  Gateshead-on-Tyne, 
▼ire-rope  and  submarine  telegraph  mnnufacturer  and  contractor,  of  the 
one  *part,  and  George  Elliot,  and  Richard  Attwood  Glass,  of  rnoiQ 
Ea3t  Greenwich,  ia  the  county  of  Kent,  wire-rope  and  sub-   *■ 
marine  telegraph  manufacturers  and  contractors,  of  the  other  part, — 
reciting  that  "whereas,  on  the  14th  of  May,  1855,  the  said  R.  S.  Newall 
obtained  letters  patent  of  that  date  to  be  granted  to  him  for  an  invention 
nnder  the  title  of  improvements  in  apparatus  employed  in  laying  down 
Babmarine  electrio  telegraph  wires,*  and  such  letters  patent  were  duly 
sealed  on  the  3d  of  August,  1855,  the  said  invention  being  protected 
by  a  provisional  specification  left  by  the  said  R.  S.  Newall  at  the  ofiSce 
of  the  commissioners  of  patents,  with  his  petition,  on  the  said  14th  of 
May,  1855,  and  a  specification  thereof  was  duly  filed  on  the  14th  of 
}7ovember,  1855,  pursuant  to  the  proviso  for  that  purpose  contained  in 
the  said  letters  patent :  And  whereas  the  said  G.  Elliot  and  R.  A.  Glass 
have  lately  shipped  on  board  the  ship  Propontis  a  certain  apparatus  to 
be  employed  in  laying  down  submarine  electric  telegraph  wires  between 
^ewfoundlan/1  and  the  opposite  coast  of  North  America,  which  is  alleged 
by  the  said  R.  S.  Newall  to  be  an  infringement  of  the  said  letters  patent, 
but  which  is  denied  by  the  said  G.  Elliot  nnd  R.  A.  Glass ;  and  the  said 
G.  Elliot  and  R.  A.  Glass  allege  that  the  said  letters  patent  are  illegal 
and  void :  And  whereas  the  said  R.  S.  Newall  having  filed  a  bill  in  the 
Court  of  Chancery  with  a  view  to  an  injunction  being  obtained,  pro- 
ceedings in  tlie  said  suit  were  abandoned  only  upon  the  said  G.    r^oTi 
•Elliot  and  R.  A.  Glass  agreeing  to  refer  the  whole  matter  to   *■ 
arbitration,  as  after  provided:*'  It  was  witnessed,  "that,  in  pursuance 
of  the  said  agreement,  the  said  R.  S.  Newall  did  thereby,  for  himself, 
his  executors  and  administrators,  promise  and  agree  with  and  to  the 
said  G.  Elliot  and  R.  A.  Glass,  their  executors  and  administrators,  and 
the  said  G.  Elliot  and  R.  A.  Glass  did,  and  each  of  them  did  thereby, 
for  himself  and  their  and  his  executors  and  administrators,  promise  and 
agree  to  and  with  the  said  R.  S.  Newall,  his  executors  and  admiinstra- 
tors,  in  manner  following,  that  is  to  say,  that  he  the  said  R.  S.  Newall, 
his  executors  and  administrators,  and  they  the  said  G.  Elliot  and  R. 
A.  Glass,  their  executors  and  administrators,  should  and  would  on  his 
and  their  respective  parts,  save  as  thereinafter  appeared,  abide  by  and 
well  and  truly  observe  and  keep  the  award,  order,  arbitrament,  and 
determination  of  T.  W.,  Esq.,  barrister-at-law,  of  and  concerning  the 
natters  aforesaid,  so  that  the  said  arbitrator,  &c.,  &o. :   And  it  was 
agreed,  that,  in  case  the  arbitrator  should  be  of  opinion  that  there  had 
been  an  infringement  of  the  patent  by  the  said  G.  Elliot  and  B.  A. 
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Glass,  he  should  give  the  said  R.  S.  Newall  such  compensation  as  he 
should  think  the  said  0.  Elliot  and  R.  A.  Glass  ought  to  pay  for  the 
use  of  the  apparatus  then  on  board  the  Propontis,  in  laying  down  sach 
submarine  telegraph  wires  as  aforesaid :  And  it  was  agreed  that  the 
arbitrator  should,  if  required  by  either  party,  state  a  special  case,  so  as 
to  enable  the  parties  to  take  the  opinion  of  one  of  the  superior  courts 
of  law  on  any  point  of  law :  And  it  was  thereby  further  agreed  and 
declared  between  and  by  the  said  parties  thereto,  that  the  costs  and 
expenses  of  the  said  submission  and  reference,  and  of  the  award  to  be 
made  in  pursuance  thereof,  should  abide  the  event,"  &c.,  &c. 
*9791  The  arbitrator  having  taken  upon  himself  the  '^'burthen  of  the 
J  reference,  and  having  duly  weighed  and  considered  the  several 
allegations  of  the  said  parties,  and  also  the  proofs,  vouchers,  documents, 
and  other  matters  which  had  been  given  in  evidence  before  him,  made 
and  published  his  award  in  writing  of  and  concerning  the  matters  refer- 
red to  him,  in  manner  following,  that  is  to  say, — he  did  declare  that  the 
said  letters  patent  were  not  illegal  or  void ;  and  he  did  further  award 
and  adjudge  that  the  defendants  had  infringed  the  said  letters  patent; 
and  he  did  further  award,  order,  and  direct  that  the  defendants  pay  to 
the  plaintiff  the  sum  of  50/.  as  a  compensation  for  the  use  of  the  said 
apparatus  on  board  the  Propontis  in  laying  down  the  said  submarine 
telegraph  wire :  And,  in  further  pursuance  of  the  said  agreement  of 
reference,  being  required  by  the  parties  respectively,  he  did  state  the 
following  case  for  the  purpose  of  enabling  the  parties  to  take  the  opinioa 
of  the  Court  of  Common  Pleas  on  the  points  of  law  therein  stated : — 

The  plaintiff  carries  on  business  at  Gateshead,  and,  in  the  course  of 
such  business  has  made  and  laid  down  several  submarine  cables  for  tele- 
graphic purposes.  The  defendants  carry  on  business  at  East  Greenwich, 
and,  in  the  course  of  such  business,  have  also  made  and  laid  down  sub- 
marine cables  for  telegraphic  purposes. 

The  plaintiff,  on  the  15th  of  December,  1854,  entered  into  a  contract 
with  the  British  government  to  lay  down  a  telegraphic  submarine  cable 
between  Varna  and  Balaklava,  and  Balaklava  and  Eupatoria,  in  the 
Black  Sea ;  in  the  execution  of  which  contract,  the  apparatus,  the  sub- 
ject of  the  letters  patent  dated  the  14th  of  May,  1855,  was  employed, 
such  employment  taking  place  before  the  date  of  the  said  letters 
patent. 

A  copy  of  the  provisional  specification  filed  on  the  application  for  such 
*2731  ^^^^^^^  patent,  and  of  the  '^'specification  filed  in  pursuance  of  the 
^  usual  condition  contained  in  such  letters  patent,  was  annexed  to 
the  award,  and  was  to  be  taken  as  part  thereof. 

Previously  to  the  making  of  the  contract  for  and  the  laying  down  the 
Varna  cable  by  the  plaintiff,  submarine  cables  for  telegraphic  purposes 
had  usually  been  coiled  in  one  or  more  oval  or  elliptical  coils,  in  the  hold 
or  fore  and  aft  of  vessels,  such  coils  being  made  as  large  as  tlie  vessel 
would  permit.  These  coils  were  supported  on  the  outside  by  the  part  of 
the  vessel  with  which  the  coil  came  in  contact,  and  also  occasionally  by 
stays  at  other  parts  of  the  coil  where  the  coil  was  not  in  contact  with 
the  sides  of  the  vessel ;  but  these  coils  were  usually  without  support  in 
the  interior:  in  one  instance,  however,  guano  bags,  and,  in  another 
instance,  a  solid  cylinder,  had  been  introduced  as  a  core  to  fill  up  and 
wedge  the  interior  of  the  coil^  and  to  prevent  it  from  shifting  by  the 
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motion  of  the  vessel ;  but  such  external  and  internal  supports  were 
remored  previously  to  the  uncoiling  or  laying  of  the  cable,  and  were  not 
employed  or  adapted  for  the  purposes  described  in  the  specification  of 
the  said  patent. 

It  had  been  the  practice,  before  the  date  of  the  said  contract  and 
letters  patent,  to  coil  ropes  and  cables  on  or  about  cones  or  cylinders,  in 
the  course  of  manufacture;  also,  telegraph  cables  had  been  coiled  ia 
circular  tanks,  such  coils  being  supported  at  their  exterior  by  the  ver- 
tical side  of  the  tank,  afid  at  their  interior  by  a  cylindrical  brick  pier 
whereby  the  coils  were  preserved  in  a  proper  form,  and  capable  of  being 
subjected  to  water  and  other  experimental  operations  previous  to  the 
cable  being  removed  into  and  stowed  away  in  the  vessel  for  the  purpose 
of  being  laid  down.  The  successive  layers  of  such  coils  were  usually 
tied  together  for  the  purpose  of  preventing  the  different  layers  being 
interlaid,  and  also  to  retain  the  successive  layers  in  "^their  places,  r^qid. 
In  the  laying  of  these  cables,  one  end  of  the  cable  was  passed  ^ 
oat  from  the  hold  through  the  hatchway,  or  through  an  opening  in  the 
deck,  to  and  through  the  break  apparatus,  and  made  fast  to  the  shore, 
the  cable  being  drawn  out  of  the  hold  as  the  vessel  passed  onwards  to 
and  from  the  points  between  which  the  cable  was  to  be  laid.  As  the 
cable  was  so  drawn  out  from  the  coil  by  the  motion  of  the  vessel,  men 
were  employed  to  cut  the  fastenings  of  the  successive  layers  of  coils, 
and  to  handle  the  cable  so  as  to  prevent  kinks  in  the  cable  as  it  passed 
from  the  coil,  the  effect  of  such  kinks  being  to  destroy  or  materially  to 
interfere  with  the  insulation,  and  it  being  necessary,  should  a  kink  occur, 
to  stop  the  operation  of  laying  the  cable,  and  cut  out  the  kink,  and  join 
the  two  severed  portions  of  the  cable.  The  uncoiling  of  the  cable  for 
the  purpose  of  paying  out  and  of  laying  down  was  attended  with  dan- 
ger, as  the  men  were  liable  to  be  caught  in  the  bight  of  the  rope,  also 
the  rate  at  which  the  cable  could  be  coiled  and  laid  down  depended  to 
some  extent  upon  the  facility  with  which  the  men  so  employed  could 
handle  the  cable  in  the  process  of  uncoiling.  This  service  required  a 
great  number  of  smart  active  men,  who  were  paid  a  higher  rate  of  wages 
than  for  other  ordinary  services. 

On  the  18th  of  December,  1854,  the  plaintiff  entered  into  a  contract 
with  the  government  to  lay  down  and  establish  an  electric  telegraph 
communication  between  Varna  and  Balaklava  and.  Balaklava  and  Eupa- 
toria,  and  subject  to  the  following  amongst  other  conditions, — the  gov- 
ernment to  appoint  an  experienced  naval  officer  to  accompany  the  plain- 
tiff's vessel,  who  would  certify  as  to  the  shipment  of  the  cable :  the 
satisfactory  completion  also  to  be  certified  by  an  engineer. 

In  the  course  of  the  preparations  for  carrying  out  this  contract,  a. 
cone  was  constructed  with  poles  on  the  '''works  of  the  plaintiff,  r^ioire 
and  a  small  cable  coiled  round  such  cone,  and  drawn  off  at  dif-  ■- 
ferent  speeds,  for  the  purpose  of  ascertaining  the  effect  on  the  kinking ; 
bat  the  cable  was  not  spread  out  and  formed  into  a  flat  coil,  as  on  board 
the  vessel  for  the  laying ;  and  the  experiment  was  stated  not  to  have 
been  satisfactory,  or  sufficient  to  dispense  with  the  necessity  of  an  expe- 
riment on  a  larger  scale  as  to  the  utility  of  a  cone  in  the  laying  of  a 
submarine  cable,  or  to  have  fortified  the  judgment  of  the  plaintiff  to  a 
greater  extent  than  he  was  already  fortified  by  theoretical  considerations 
as  to  the  utility  of  a  cone  in  laying  a  cable  at  sea,  and  in  deep  water, 
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under  the  circumstances  ordinarily  attending  the  laying  a  sabmariRe 
telegraph  cable.     This  experimental  cone  was  made  in  the  works  of  the 

I)laintiir,  from  which  the  public  were  excluded,  and  came  to  the  know- 
edge  of  many  persons  employed  in  those  works ;  but  it  did  not  appear  to 
have  come  to  the  knowledge  of  the  public  generally,  or  to  have  been  in 
use  by  any  other  persons,  or  in  any  other  manner  than  for  the  purpose 
of  such  experiment. 

The  Varna  cable  was  made  at  the  works  of  the  plaintiff  at  Gateshead, 
and  shipped  from  the  wharf  of  those  works  into  a  vessel  called  the  Black 
Sea,  the  property  of  the  plaintiff.  The  vessel  was  fitted  with  a  cone  and 
external  supports,  as  described  in  the  specification.  The  cable  was  coiled 
round  such  cone,  the  coil  being  supported  at  its  outsides  by  vertical 
supports  arranged  in  a  circle,  as  described  in  the  specification.  The 
Black  Sea,  with  the  cable  so  coiled  in  the  hold,  started  on  her  voyage, 
but,  meeting  with  an  accident  from  bad  weather,  was  compelled  to  pot 
into  the  Thames ;  and  the  cable  was  transferred  from  the  Black  Sea  to 
the  Argus,  and  formed  into  a  coil,  and  coiled  about  a  cone,  and  sup- 
ported at  its  exteriors  in  the  same  manner  as  in  the  Black  Sea. 
*2761  "*" Precautions  were  taken  to  prevent  what  was  going  on  at  the 
-^  works  of  the  plaintiff  becoming  known ;  and  precautions  were 
taken  to  conceal  the  fact  of  the  Black  Sea  being  in  the  Thames :  but, 
during  the  original  shipment  of  the  cable,  and  during  its  transference 
from  the  Black  Sea  to  the  Argus,  various  persons  other  than  those  on 
board  in  the  employ  of  the  government  and  of  the  plaintiff,  visited  the 
Black  Sea  and  the  Argus ;  and  such  persons  had  the  means  of  becoming 
acquainted  with  the  apparatus  so  constructed :  but  it  did  not  appear  thst 
^ny  use  was  made  of  such  knowledge,  or  that  an  apparatus  consisting 
of  a  cone  about  which  the  cable  was  coiled,  or  of  a  cone  in  combination 
with  external  supports,  was  in  use  by  others  than  the  plaintiff  before 
the  date  of  the  said  letters  patent,  or  by  the  plaintiff  before  the  date  of 
the  said  letters  patent,  except  in  executing  the  contract  as  hereinafter 
mentioned. 

The  Argus,  with  the  cable  so  stowed,  sailed  for  the  Black  Sea  on  the 
1st  of  March,  1855.  On  her  arriving  there,  the  top  of  the  cone  and 
rings,  as  described  in  the  specification,  were  applied  to  and  adjusted, 
and  the  laying  down  of  the  cable  was  completed  on  the  26th  of  April, 
1855.  The  apparatus  described  in  the  specification  of  the  letters  patent 
of  the  15th  of  May,  was  employed  in  laying  down  such  cable  under  the 
contract  of  the  15th  of  December,  1854.  The  plaintiff  received  an 
agreed  or  stipulated  sum  for  the  whole  contract,  the  laying  the  cable 
under  that  contract,  and  the  means  or  apparatus  to  be  employed  in 
the  execution  of  that  contract,  being  left  to  the  plaintiff  *8  choice  and 
discretion. 

The  said  letters  patent  were  applied  for  by  the  plaintiff  in  accordance 
urith  the  intention  previously  entertained,  of  applying  for  such  letters 
patent  in  case  the  apparatus  should  prove  successful  in  laying  down  the 
cable.  The  use  of  the  said  apparatus  enabled  the  cable  to  be  laid  with 
^2771  ^^^^^  hands  than  the  submarine  '^'cables  previously  laid,  and 
•^  without  the  o<eCurrence  of  any  kinks. 

The  defendants,  in  May,  1856,  fitted  a  vessel  called  the  Propontis, 
with  a  cylinder  having  a  domed  or  hemispherical  top,  and  fastened  to 
the  bottom  of  the  vessel,  with  an  outside  cylinder  of  vertical  supports 
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arranged  in  a  circle,  and  also  fixed  to  the  vessel.  A  submarine  cable 
was  coiled  round  this  cylinder,  the  outside  of  the  coil  being  supported 
bj the  vertical  supports  arranged  in  a  circle  or  outside  cylinder;  the  coiJL 
about  the  cylinder  being  thereby  prevented  from  shifting.  The  cable,  pji 
being  laid  down,  was  passed  through  a  hole  in  the  deck  and  a  hawse-tube, 
and  another  apparatus  of  the  ordinary  description,  and  drawn  up  againsjt 
the  cylinder  as  the  laying  down  proceeded.  The  cylinder  with  the  domed 
top  assisted  the  paying  out,  and  diminished  the  tendency  of  the  cable  to 
kink  in  the  paying  out  and  laying  down,  in  the  same  manner,  though  not 
BO  perfectly,  as  a  cone ;  and  the  outside  cylinder  or  supports  prevented 
the  coil  from  shifting. 

The  defendants  did  not  use  any  ring  or  rings, , as  described  in  thp 
plaintiffs  specification,  adjustable  to  the  height  of  the  coil  as  the  cablp 
was  payed  out.  The  length  of  the  cable  laid  by  the  defendants  by  thp 
use  of  this  apparatus  was  about  85  miles.  The  plaintiff  was  the  first 
to  use  an  outside  cylinder,  that  is  to  say,  vertical  supports  arranged  j^ 
a  circle  and  fixed  to  the  vessel,  in  combination  with  a  cone  or  internal 
cylinder  about  which  the  cable  was  coiled  ;  and  the  coil  being  prevented 
from  shifting  in  its  place  by  the  outside  cylinder,  and  the  cable  as  it 
payed  out  passing  up  against  the  cylinder :  and  such  a  combination  w^ 
an  improvement  in  the  apparatus  in  use  for  laying  down  subniarine  tele- 
graph cables  before  the  laying  of  the  Varna  cable  by  the  plaintiff. 

^Apparatus  for  laying  down  a  telegraphic  cable,  in  which  the  rittcyro 
cable  was  to  be  coiled  about  and  drawn  off  a  cylinder,  and  sup-  ^ 
ported  externally  by  cylindrical  supports,  was  designed  in  the  year  1852, 
as  preparatory  to  laying  down  a  submarine  telegraphic  cable,  and  draw- 
ings were  made  of  such  apparatus ;  but  such  apparatus  was  not  publishecl 
or  used  before  the  date  of  the  plaintiff's  patent. 

It  was  contended,  on  behalf  of  the  defendants,  as  matters  of  law^:— 
first,  that  the  use  of  supports  placed  cylindrically  outside  the  coil  round 
a  cylinder,  could  not  be  an  infringement  of  the  above  letters  patent,-— 
secondly,  that  the  letters  patent  were  invalid,  because  the  provisional 
specification  contained  no  description  of  or  reference  to  the  rings  de- 
scribed and  claimed  in  the  specification, — thirdly,  that  the  letters  patent 
were  invalid  by  reason  of  a  publication  during  the  operations  in  the 
Black  Sea  and  the  Argus  respectively,  or  one  of  them,  of  a  material 
part  of  the  invention  claimed,— ^fourthly,  that  the  letters  patent  were 
invalid,  by  reason  of  the  use  by  the  plaintiff  prior  to  the  date  of  the 
letters  patent  of  the  apparatus  for  which  the  letters  patent  were  granted, 
in  executing  a  contract  for  profit,  under  the  circumstances  above  stated. 

The  contrary  was  contended  on  behalf  of  the  plaintiff:  and  the  arbi- 
trator decided  each  of  the  above  points  of  law  in  favour  of  the  plaintiff. 

The  title  of  the  letters  patent  was, — '^Improvements  in  apparatus 
employed  in  laying  down  submarine  electric  telegraph  wires."  They 
were  sealed  on  the  3d  of  August,  1855,  and  dated  the  14th  of  May,  1855. 

The  provisional  specification  left  by  the  inventor  fit  the  office  of  the 
commissioners  of  patents,  with  his  petition,  on  the  i4th.of  May,  1855, 
was  as  follows : — 

''I,  Robert  Stirling  Newall,  of  Gateshead,  do  hereby  declare  the 
nature  of  the  invention  for  '  Improvements  *in  apparatus  em-  r#279 
ployed  in  laying  down  submarine  electric  telegraph  ,wires'  to  be  ■ 
as  f oUowB  :r— 
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^^  This  invention  consists  of  apparatus  combined  and  acting  in  the 
following  manner : — The  cable  or  rope  containing  the  insulated  wire  or 
wires  is  passed  round  a  cone,  or,  if  it  is  a  long  cable,  round  several  cones, 
80  that  the  cable,  in  being  drawn  off  the  coil,  is  prevented  from  kinking, 
by  means  of  the  cone ;  and  there  is  a  cylinder  on  the  outside,  which 
prevents  the  coil  from  shifting  in  its  place.  The  cable  passes  over  a 
pulley  above  the  cone,  and  on  to  a  break-wheel,  round  which  it  takes 
several  turns,  to  obtain  sufficient  holding ;  and  from  the  break- wheel  it 
passes  over  the  stern  of  the  vessel  on  board  which  the  cable  or  rope  is 
placed :  or,  I  use  two  or  more  break-wheels,  the  one  behind  the  other ; 
the  cable  or  rope  comes  up  from  the  hold  of  the  vessel,  and  round  the 
first  break-wheel  several  times,  then  on  to  the  second  break-wheel,  round 
which  it  also  takes  several  turns.  When  the  break  is  applied  to  the  first 
wheel,  it  increases  the  friction  on  the  second,  and  so  on,  according  to 
the  number  of  break- wheels  used :  or,  I  use  two  break- wheels  coupled 
together  either  by  spur-gear  or  cranks  and  connecting-rods ;  the  cable 
in  such  case  passes  round  only  a  part  of  the  circumference  of  each. 
There  are  grooves  in  the  wheels,  which  guide  the  cable  or  rope  from  one 
to  the  other,  and  prevent  its  getting  foul ;  or,  a  guide  is  used  to  pash 
the  cable  from  one  side  of  the  wheel  to  the  other,  so  as  to  keep  one  part 
from  riding  over  another." 

The  specification  filed  in  the  Great  Seal  Patent  Office  on  the  14th  of 
November,  1855,  in  pursuance  of  the  conditions  of  the  letters  patent, 
was  as  follows : — 

^'  To  all  to  whom  these  presents  shall  come,  I,  Robert  Stirling  Newall, 
of  Gateshead,  send  greeting : 

*2801  "  Whereas,  Her  most  excellent  Majesty,  Queen  *Victoria,  by 
-^  Her  letters  patent,  bearing  date  the  14  th  of  May,  1855,  in  the 
eighteenth  year  of  Her  reign,  did,  for  Herself,  Her  heirs  and  successors, 
give  and  grant  unto  me,  the  said  Robert  Stirling  Newall,  Her  special 
license  that  I,  the  said  Robert  Stirling  Newall,  my  executors,  adminis- 
trators, and  assigns,  or  such  others  as  I,  the  said  Robert  Stirling  Newall, 
my  executors,  administrators,  and  assigns,  should  at  any  time  agree 
with,  and  no  others,  from  time  to  time  and  at  all  times  thereafter  during 
the  term  therein  expressed,  should  and  lawfully  might  make,  use, 
exercise,  and  vend,  within  the  United  Kingdom  of  Great  Britain  and 
Ireland,  the  Channel  Islands,  and  Isle  of  Man,  an  invention  for  *■  Im- 
provements in  apparatus  employed  in  laying  down  submarine  electric 
telegraph  wires,'  upon  the  condition  (amongst  others)  that  I,  the  said 
Robert  Stirling  Newall,  by  an  instrument  in  writing  under  my  hand  and 
Beal,  should  particularly  describe  and  ascertain  the  nature  of  the  said 
invention,  and  in  what  manner  the  same  was  to  be  performed,  and  cause 
the  same  to  be  filed  in  the  Great  Seal  Patent  Office  within  six  calendar 
months  next  and  immediately  after  the  date  of  the  said  letters  patent: — 

"  Now  know  ye,  that  I,  the  said  Robert  Stirling  Newall,  do  hereby 
declare  the  nature  of  the  said  invention,  and  in  what  manner  the  same 
IB  to  be  performed,  to  be  particularly  described  and  ascertained  in  and 
by  the  following  statement  thereof,  that  is  to  say : — 

^'This  invention  consists  of  apparatus  combined  and  acting  in  the 
following  manner : — The  cable  or  rope  containing  the  insulating  wire  or 
wires  is  passed  round  a  cone,  or,  if  it  is  a  long  cable,  rouna  several 
conesy  80  that  the  cable  in  being  drawn  off  the  coil  is  prevented  from 
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kinking,  by  means  of  the  cone ;  and  there  is  a  cylinder  on  the  outsidci 
which  prevents  the  coil  from  shifting  in  its  place.  The  cable  passes 
oyer  a  pulley  above  the  '^'cone,  and  on  to  a  break-wheel,  round  r^tno-i 
▼hich  it  takes  several  turns,  to  obtain  sufficient  holding ;  and  ^ 
from  the  break-wheel  it  passes  over  the  stern  of  the  vessel  on  board 
which  the  cable  or  rope  is  placed :  or,  I  use  two  or  more  break-wheels, 
the  one  behind  the  other.  The  cable  or  rope  comes  up  from  the  hold 
of  the  vessel,  and  round  the  first  break-wheel  several  times,  then  on  to 
the  second  break-wheel,  round  which  it  also  takes  several  turns.  When 
the  break  is  applied  to  the  first  wheel,  it  increases  the  friction  on  the 
second,  and  so  on,  according  to  the  number  of  break-wheels  used :  or,  I 
use  two  break- wheels  coupled  together  either  by  spur-gear  or  cranks  and 
connecting-rods :  the  cable  in  such  case  passes  round  only  a  part  of  the 
circumference  of  each.  There  are  grooves  in  the  wheels,  which  guide 
the  cable  or  rope  from  one  to  the  other,  and  prevent  its  getting  foul;  or 
a  guide  is  used  to  push  the  cable  from  one  side  of  the  wheel  to  the  other, 
BO  aa  always  to  keep  one  part  from  riding  over  another.  The  greatest 
difficulty  in  laying  down  submarine  telegraph  wires  or  cables  hitherto 
has  been  to  limit  the  speed  in  paying  them  out ;  arising  from  the  neces- 
sity of  the  leading  off  part  of  the  coil  being  kept  clear  of  the  others,  by 
a  great  number  of  men  handling  it,  to  prevent  its  getting  into  kinks,  or 
becoming  entangled  one  part  with  another.  This  is  remedied  by  coiling 
the  wire  or  cable  round  a  cone  (or  several  cones,  if  required),  so  that 
the  wire  in  being  drawn  off  the  coil  is  prevented  from  kinking  by  means 
of  the  cone.  The  apparatus  I  employ  is  shown  in  the  accompanying 
drawings,  which  represent  a  section  and  plan.  A.,  B.,  C,  D.,  is  the 
cone :  it  is  formed  of  wood,  or  it  may  be  of  iron,  so  as  to  present  an 
even  surface  on  the  outside,  so  that  the  wire,  in  passing  round  it,  may 
not  be  caught  by  any  projection.  This  cone  is  firmly  fastened  to  the 
bottom  of  the  vessel,  and  reaches  at  least  as  high  as  the  top  of  the  coil. 
Around  the  *cone  is  formed  a  cylinder  or  series  of  uprights  m.,  r,^oQo 
strongly  fastened  to  the  bottom  and  deck,  so  as  to  prevent  the  '- 
coil  of  wire  or  cable  which  is  coiled  round  the  cone  from  shifting  in  its 
place.  A  strong  iron  ring  or  hoop  is  fastened  outside  the  supports,  to 
brace  them  together,  at  n.  Over  the  cone  is  placed  a  pulley,  one  side 
of  it  being  in  a  line  with  the  axis  of  the  cone. 

"At  a  convenient  distance  between  the  cone  and  the  stern  of  the 
vessel,  is  placed  either  one  or  two  break- wheels,  depending  on  the  weight 
of  wire  or  cable  hanging  over  the  stern,  and  the  power  of  the  break- 
wheel  (which  must  be  sufficient  to  prevent  the  cable  from  running  out 
when  the  ship  or  vessel  is  passing  over  the  greatest  depth  of  water),  so 
that  by  easing  the  break  the  wire  may  be  payed  out  at  the  same  speed, 
or  Dearly  so,  as  the  vessel  is  passing  over  the  ground.  I  prefer  the 
diameter  of  the  break-wheel  to  be  about  eight  or  nine  feet,  and  arranged 
in  a  frame-work,  as  shown  in  the  drawing.  The  cable  is  carefully  coiled 
round  the  cone  in  horizontal  layers,  beginning  from  the  outside  next  the 
cylinder,  and  coiling  towards  the  cone.  When  the  space  is  filled  up, 
the  bight  of  the  rope  is  taken  to  the  outside  of  the  coil  at  5,  and  another 
layer  is  coiled,  and  so  on,  until  the  whole  length  is  coiled  round  the 
cone. 

"  When  the  wire  or  cable  is  to  be  laid  down,  I  place  over  the  cone  an 
apex  or  top,  which  is  conoidal|  as  shown  in  the  drawing,  or  conical,  and 
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around  this  I  suspend  several  rings  of  iron  or  other  metal,  by  means  of 
cords,  so  as  to  admit  of  adjustment  at  various  heights  over  the  cone,  as 
at  e.  The  use  of  these  rings  is,  to  prevent  the  bight  of  the  rope  from 
flying  out  when  going  at  a  rapid  speed ;  and  the  combination  of  these 
parts  of  the  apparatus  prevents  the  wire  or  cable  from  running  into 
kinks.  The  two  rings  nearest  the  coil  are  lowered,  so  as  to  be  about 
six  inches  and  a  foot  respectively  above  the  coil  as  it  is  being  payed  out. 
^aoQ-i  *"  When  the  wire  or  cable  is  to  be  payed  out,  the  end  is  led  up 
J  through  the  rings  over  the  pulley  and  round  the  break-wheel ;  or, 
if  two  break- wheels  are  used,  it  is  led  round  the  first  one  several  times  to 
obtain  adhesion,  then  round  the  second,  and  over  the  stern  of  the  vessel 
to  the  shore,  where  it  is  made  fast.  The  vessel  then  goes  ahead,  and  the 
wire  is  drawn  from  the  coil,  sufficient  friction  being  applied  by  the  handle 
of  the  break-wheel  or  wheels  to  keep  the  wire  or  cable  tight. 

"  Having  thus  described  the  nature  of  the  apparatus  I  employ  in 
laying  down  submarine  electric  wires,  what  I  claim  as  my  invention  is, — 
first,  coiling  the  wire  or  cable  round  a  cone, — second,  the  supports  placed 
cylindrically  outside  the  coil  round  the  cone, — third,  the  use  of  the  rings 
in  combination  with  the  cone,  as  described." 

M.  Smithy  Q.  C.  (with  whom  was  IF.  Stokes),  for  the  plafntiff. — ^1. 
The  arbitrator  must  be  taken  to  have  fotind  that  the  cylinder  used  bj 
the  defendants  is  an  infringement  of  the  plaintiff *s  patent.  The  only 
question,  therefore,  on  this  part  of  the  case,  is,  whether  the  use  of  "a 
cylinder  having  a  domied  or  hemispherical  top,  and  fastened  to  the 
bottom  bf  the  vessel,  with  an  outside  cylinder  of  vertical  supports 
arranged  in  a  circle,  and  also  fixed  to  the  vessel,"  could  as  a  matter  of 
law  amount  to  an  infringement.  Now,  the  description  of  the  plaintiff's 
invention  in  the  specification  is  as  follows : — "  The  cable  or  rope  con- 
taining the  insulating  wire  or  wires  is  passed  round  a  cone,  or,  if  it  is  a 
long  cable,  round  several  cones,  so  that  the  cable  in  being  drawn  off  the 
coil  is  prevented  from  kinking,  by  means  of  the  cone :  atid  there  is  a 
cylinder  on  the  outside  which  prevents  the  coil  from  shifting  in  its 
place."  There  is  no  substantial  difference  between  thede  two: — 
*2ft41  *'^®  object  and  purpose  and  the  effect  of  both  are  precisely  the 
-I  same:  the  substitution  of  the  cylinder  for  the  cone  is  a  mere 
transparent  mechanical  equivalent.  If  this  Would  be  any  evidence  of 
infringement  to  go  to  a  jury,  the  findiiig  of  the  arbitrator  upon  this  point 
is  clearly  correct. 

2.  The  next  question  is,  whether  the  patent  is  invalid  because  the  pro- 
visional specification  contains  ho  description  of  or  reference  to  the  rings 
described  and  claimed  in  the  specification.  This  depends  upon  the  6th 
section  of  the  15  &  16  Vict.  c.  83,  which  provides  that  "every  petition 
for  the  grant  of  letters  patent  for  an  invention,  atid  the  declaration 
required  to  accompany  such  petition,  shall  be  left  at  the  office  of  the 
pommissioners,  and  there  shall  be  left  therewith  a  statement  in  writing, 
hereinafter  called  the  provisional  specification,  signed  by  or  on  behalf 
of  the  applicant  for  letters  patent,  descrihing  the  nature  of  the  said 
invention.**  It  is  not  necessary  that  the  provisional  specification  should 
point  out  all  the  matters  of  detail  which  are  required  in  the  full  specifi- 
cation. It  is  enough  if  it  agrees  with  it  in  the  statement  of  the  general 
nature  and  object  of  the  invention :  and,  if  there  he  a  difference,  that  is 
no  ground  for  avoiding  the  patent.     [CIiowder,  J. — Must  not  the  pro- 
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nsional  specification  point  out  all  the  materia]  parts  of  the  invention  ?] 
It  is  enough  if  sufficient  be  stated  to  bring  all  parties  interested  in  the 
subject  before  the  Attorney-General.  And  if,  in  the  interval  between 
the  filing  of  the  provisional  and  the  complete  specification,  a  more  useful 
or  convenient  mode  of  carrying  out  the  invention  should  present  itself 
to  the  mind  of  the  inventor,  he  is  bound  to  specify  according  to  the 
improved  light  which  subsequent  experience  has  thrown  upon  the  subject. 
That  has  been  done  here.  The  inventor  may,  if  he  pleases,  at  once  file 
a  complete  specification :  s.  9.  The  prerogative  of  the  crown  as  to 
*the  grant  of  patents  is  wholly  unaffected  by  the  statute.  The  r^oft^ 
only  provision  for  the  avoidance  of  the  patent  is  that  contained  ^ 
in  the  17th  section,  viz.,  for  non-payment  of  stamp-duties  at  the  periods 
prescribed.  There  is  nothing  to  make  it  void  because  the  provisional 
specification  falls  short  of  what  it  ought  to  contain,  provided  there  be 
no  fraud, — which  is  not  found  or  suggested  here. 

3,  4.  The  third  objection, — that  the  letters  patent  were  invalid,  by 
reason  of  a  publication  during  the  operations  in  the  Black  Sea  and  the 
Argus  respectively,  or  one  of  them,  of  a  material  part  of  the  invention 
claimed, — and  the  fourth, — that  the  letters  patent  were  invalid,  by 
reason  of  the  use  by  the  plaintiff  prior  to  the  date  of  the  letters  patent 
of  the  apparatus  for  which  the  letters  patent  were  granted,  in  executing 
a  contract  for  profit, — present  substantially  the  same  question.  It  is 
submitted  that  the  use  of  the  invention  prior  to  the  grant  of  the  letters 
patent  did  not  go  beyond  the  fair  and  legitimate  limits  of  experiment. 
The  experiment  at  the  plaintiff's  works  at  Gateshead  is  disposed  of  by 
the  observations  of  the  arbitrator.  In  order  to  ascertain  the  utility  and 
practicability  of  the  invention,  it  was  essential  that  experiments  should 
be  made  at  sea  and  in  deep  water,  under  the  circumstances  ordinarily 
attending  the  laying  a  submarine  telegraph  cable, — with  a  vessel  in 
motion,  and  under  the  action  of  the  winds  and  waves,  and  of  currents 
which  might  operate  upon  the  machinery  used  for  the  purpose.  The 
effect  of  these  influences  obviously  could  only  be  ascertained  by  the 
course  adopted  here.  The  utility  of  the  invention  could  not  be  tested 
until  the  arrival  of  the  vessel  with  the  cable  on  board  in  the  Black  Sea. 
[Crowder,  J. — Was  it  put  into  use  when  the  cable  was  transferred  from 
the  Black  Sea,  the  vessel  in  which  it  was  first  placed,  to  the  Argus  ?] 
The  *tran8fer  from  the  one  vessel  to  the  other  was  merely  the  r+nog 
consequence  of  an  accident:  the  cable  was  not  ^' payed  out.'*  ^- 
The  rule  upon  this  subject  is  well  stated  in  the  case  of  In  re  Adamson's 
Patent,  6  De  Gex,  M'N.  &  G.  420.  There,  a  contractor  for  certain 
harbour  works  had  in  the  progress  of  his  undertaking  invented  an 
apparatus  which  greatly  facilitated  the  works,  but  which  could  only  be 
tested  in  a  place  accessible  to  the  public.  After  having  used  the  appa- 
ratus for  four  months  in  the  progress  of  the  works,  he  applied  for  a 
patent :  and  it  was  held  that  such  user  amounted  to  a  dedication  to  the 
public,  and  that  he  was  not  entitled  to  a  patent.  The  Lord  Chancellor 
(Cranworth)  says :  ^^  The  petitioner  admits  that  he  completed  his  inven- 
tion in  May,  1855,  and  that  he  used  it  publicly  for  upwards  of  four 
months  before  applying  for  the  patent.  No  douht^  an  experiment  might 
havtbeeti  made;  and,  if  made  bond  fide  only  for  the  purpose  ofUstingi 
the  merits  of  an  invention^  I  do  not  think  it  would  have  amounted  to  a 
dedication  to  the  public :  but  where,  as  in  the  present  case,  thousands 
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of  persons  had  the  opportunity  of  seeing  the  apparatus  at  work  for  s 
period  of  four  months,  during  the  carrying  on  of  the  petitioner's  con- 
tract, and  in  the  regular  course  of  the  undertaking,  it  is  quite  clear  that 
no  intention  of  applying  for  a  patent  originally  existed ;  and,  under 
Buch  circumstances,  and  after  the  lapse  of  such  a  time,  I  must  hold  that 
there  was  a  dedication  to  the  public,  and  refuse  the  application." 
rpROWDER,  J. —  This  invention  was  used  in  the  carrying  out  of  a  contract.] 
jBut  the  contract  had  no  reference  to  the  invention.  [Crowder,  J. — 
Nor  had  it  in  the  case  cited.]  In  order  to  test  the  utility  of  the  inven- 
tion, it  was  necessary  that  an  experiment  upon  a  large  scale  should  be 
made.  The  arbitrator  has  found  that  there  was  no  possibility  of  making 
*9871  ^  complete  experiment  on  shore:  and  it  is  obvious  that  no  ^satis- 
-*  factory  experiment  could  be  made  even  at  sea,  except  in  the 
performance  of  some  contract.  The  laying  down  the  cable  in  the  Black 
Sea  was  not  a  public  use  of  the  invention  within  the  meaning  of  the 
statute  and  the  letters  patent :  Morgan  v.  Seward,  2  M.  &  W.  544,  659.t 
rpROWDER,  J. — Does  the  arbitrator  find  here  that  what  was  done  in  the 
Black  Sea  was  done  merely  for  the  purpose  of  experiment  ?]  He  does 
not  in  terms  find  so ;  but  that  is  the  whole  tendency  of  his  finding :  it  is 
evident  that  in  his  judgment  there  was  no  publication. 

Cleasbi/y  contr^. — The  inventor  by  his  specification  claims  three 
things, — **  first,  coiling  the  wire  or  cable  round  a  cone," — secondly, 
"  the  supports  placed  cylindrically  outside  the  coil  round  the  cone," — 
thirdly,  '^  the  use  of  rings  in  combination  with  the  cone  as  described"  1. 
In  the  first  place,  there  has  been  no  infringement.  The  claim  distinctly 
points  to  a  "cone"  as, an  essential  part  of  the  invention.  Any  work- 
man, looking  at  the  specification,  could  not  fail  to  understand  from  it 
that  the  material  part  of  the  plaintiff's  invention  is  the  cone :  and  if 
so,  the  use  of  a  "  cylinder**  could  be  no  infringement. 

2.  There  is  a  fatal  difference  between  the  provisional  and  the  com- 
plete specification.  The  6th  section  of  the  15  &  16  Vict.  c.  83,  requires 
the  provisional  specification  to  describe  "  the  nature  of  the  invention.'* 
That  necessarily  means  the  whole  invention.  The  manner  in  which  it  is 
to  be  carried  into  effect  (and  the  best  manner  known  to  the  inventor)  is 
to  be  disclosed  by  the  complete  specification.  But  both  must  describe 
the  invention  accurately  and  completely.  Nothing  can  be  described  as 
^^the  invention,"  in  the  complete  specification,  which  has  not  already 
been  described  in  the  provisional  specification.  The  inventor  may  in 
*2RR1  ^^^  ^complete  specification  give  additional  information  as  to  the 
^  manner  of  carrying  it  out ;  but  he  has  no  right  to  add  a  scintilla 
to  the  invention  contained  in  the  provisional  specification.  The  3d  sec- 
tion of  the  act  empowers  the  commissioners  of  patents  to  frame  rules 
and  regulations  respecting  the  business  of  their  office.  One  of  the  rules 
made  in  1852,  in  pursuance  of  that  authority,  is  as  follows : — "  The 
provisional  specification  must  state  distinctly  and  intelligibly  the  whole 
nature  of  the  invention,  so  that  the  law  officer  may  be  apprised  of  the 
improvement,  and  of  the  means  by  which  it  is  to  be  carried  into  effect:'* 
see  Norman  on  Patents,  p.  240.  Here,  the  provisional  specification 
confines  itself  to  the  cone,  altogether  omitting  all  mention  of  the 
^*  rings,"  which  appear  to  form  a  most  material  part  of  the  alleged  im- 
provement. [WiLLES,  J. — A  form  of  letters  patent  is  given  in  the 
schedule  to  the  act.     It  recites  the  complete  specification,  if  a  complete 
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specification  has  been  filed  under  s.  9,  or,  if  no  complete  specification 
has  been  filed,  it  makes  it  a  condition  that  that  shall  be  done :  but,  in 
either  case,  there  is  no  reference  in  the  letters  patent  to  the  provisional 
specification,  which  seems  to  be  a  mere  matter  for  the  information  of 
the  law  oflicer,  and  does  not,  as  it  seems,  at  all  afifect  the  validity  of  the 
patent.  Unless  jou  can  make  out  that  the  provisional  specification  is 
coDclasive  as  to  what  the  invention  is,  there  is  nothing  in  this  point.] 
It  is  not  suggested  that  a  mistake  in  describing  the  mode  of  carrying 
the  invention  into  effect  in  tbe  provisional  specification,  would  affect  the 
Talidity  of  the  patent:  but  that  the  nature  of  the  invention  must  be 
completely  de8cribed.(a)  In  Croll  v.  Edge,  4  0.  B.  479  (E.  C.  L.  R. 
vol.  56),  *a  patent  was  held  void  by  reason  of  a  variance  between  r*ooq 
the  invention  specified  and  that  described  in  the  title.  In  Han-  ^ 
cock  V.  Noyes,  9  Exch.  388,t  there  is  a  pretty  strong  intimation  of 
opinion  on  the  part  of  the  court  that  a  patent  would  be  held  void  under 
a  plea  of  non  concessit,  wh^re  the  specification  embraces  somethjng 
beyond  the  invention  for  which  the  patent  was  granted.  In  Onions  v, 
Crowley,  1  Macrory's  Patent  Cases  261,  the  plaintiff  had  taken  out  a 
patent  for  '^  improvements  in  the  manufacture  of  certain  parts  of  ma- 
chinery used  in  spinning."  The  "  deposit  paper"  lodged  with  the 
Attorney-General  (for  which  the  "provisional  specification"  is  now  sub- 
stituted, and  which  was  required  to  contain  "  an  outline  description  of 
the  invention"),  began  by  describing  the  invention  thus : — "  This  inven- 
tion relates  to  certain  parts  of  machinery  used  in  spinning,  which  parts 
are  known  by  the  names  of  spindles  and  flyers.  My  improvements  con- 
sist in  casting  such  spindles  and  flyers  from  suitable  moulds,  instead  of 
the  mode  now  used  for  manufacturing  such  spindles  and  flyers,  which 
present  mode  consists  in  making  them  all  of  iron  forged  and  wrought:" 
and  it  concluded  thus : — "  I  do  not  confine  myself  to  the  shape  or  size 
of  flyer,  but  what  I  claim  is  the  producing  flyers  of  any  shape  and  size 
by  casting,  after  the  principle  above  described."  The  specification 
described  the  invention  thus  s — "  My  invention  has  for  its  object  the 
improvement  of  the  manufacture  of  those  parts  of  spinning  machinery 
called  flyers  and  pressors,  and  consists  of  combining  the  processes  of 
casting  and  annealing  in  making  such  articles^  in  place  of  the  means 
heretofore  employed  :"  and  it  concluded, — "I  would  have  it  understood 
that  what  I  claim  is,  the  manufacture  of  flyers  and  pressors  for  spinning 
machinery,  by  casting  them  as  herein  described,  and  then  causing  them 
to  be  annealed."  It  was  left  to  the  jury  as  a  question  of  fact,  ^4^00 a 
^whether  the  specification  described  the  invention  for  which  the  '- 
patent  was  taken  out :  and  the  jury  found  that  it  did  not. 

8,  4.  There  was  such  a  prior  publication  and  user  for  profit  of  the 
invention  in  question  as  to  invalidate  the  subsequent  patent.  The  arbi- 
trator finds  that,  in  December,  1854,  the  plaintiff  entered  into  a  contract 
vith  government  to  lay  down  an  electric  telegraph  communication  be- 
tween Varna  and  Balaklava,  and  Balaklava  and  Eupatoria.  In  the 
course  of  carrying  that  contract  into  effect,  the  invention  was  used ;  and 
thus  it  became  public  property.  It  may  be  that  the  experiments  at  the 
plaintiff's  works  at  Gateshead  did  not  amount  to  a  publication:  but 

(n)  Fee  npoQ  ibis  aubject  tbe  eyidence  giren  by  Mr.  Carpmael  and  by  the  Master  of  tbt 
ItulU  (Sir  Jobn  Romilly)  and  tbo  Solicitor-General  (Sir  W.  Page  Wood)  before  a  committee  of 
tii«  Huode  of  Lords,  in  XS61.    Report,  pp.  60,  379 
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what  was  done  on  board  the  Argus  clearly  did.  It  is  said  that  this  latter 
was  a  mere  ^*  experiment."  No  doubt,  the  plaintiff  availed  himself  of 
the  experience  he  obtained  in  the  course  of  performing  his  contract  with 
government  to  perfect  his  invention.  But,  in  that  sense,  Stephenson, 
while  constructing  the  great  tubular  bridge,  might  be  said  to  have  been 
engaged  in  an  experiment.  [Crowder,  J. — That  would  be  a  very  dif- 
ferent case  from  this.  The  contract  there  would  be  for  the  construction 
of  the  bridge  itself.  Here,  the  contract  entered  into  by  the  plaintiff 
was,  to  lay  down  the  telegraph  cable ;  the  manner  of  doing  it  being  left 
to  his  discretion  and  judgment.]  Nihil  simul  inventum  est  et  perfectum. 
At  what  period  may  the  inventor  of  a  thing  be  supposed  to  cease  to 
make  experiments  ?  Was  one  voyage  to  satisfy  the  plaintiff  as  to  the 
operation  and  effect  of  his  improved  method  ?  or  was  he  to  go  on  making 
voyage  after  voyage  ?  If  he  is  allowed  to  make  one  profitable  use  of 
his  discovery  before  obtaining  a  patent  for  it,  why  not  more  ?  In  Adam- 
son's  Case,  6  De  Gex,  M'N.  k  6.  420,  th^re  was  but  one  user  of  the 
*2Q11  ^"^^^^^^^  ^^^  profit,  and  yet  that  was  held  to  be  such  a  public  use 
^  '''of  it  as  to  avoid  the  patent.  It  is  true  that  that  was  done 
under  circumstances  and  conditions  of  greater  publicity  than  could 
happen  in  this  case ;  but  the  court  cannot  enter  into  nice  considerations 
of  the  greater  or  less  degree  of  publicity  attending  the  user.  The  cases 
show  that  any  user  prior  to  the  grant  of  the  patent,  whereby  a  know- 
ledge of  the  invention  is  imparted  to  the  public,  avoids  the  grant :  Wood 
V.  Zimmer,  Holt's  N.  P.  C.  68  (E.  C.  L.  R.  vol.  3) ;  Losh  v.  Hague,  1 
Webster  P.  C.  202,  Hindmarch  95 ;  Carpenter  v.  Smith,  9  M.  &  W. 
800,t  1  Webster  P.  C.  530,  534 ;  Mullins  v.  Hart,  3  Car.  &  K.  297  (E. 
C.  L.  R.  vol.  14).  In  Morgan  v.  Seaward,  2  M.  &  W.  554,t  there  was 
no  user  in  the  carrying  into  effect  any  contract :  the  invention  waa  not 
used  at  all  for  any  beneficial  purpose :  nor  was  it  a  thing  that  was  capa- 
ble of  being  used  by  itself.  The  arbitrator  in  stating  this  case  has 
guardedly  omitted  to  state  that  what  was  done  on  board  the  Argus  in 
the  Black  Sea  was  a  mere  experiment.  It  is  plain  that,  at  the  time  the 
plaintiff  put  the  cone  on  board  that  vessel,  he  had  not  made  up  his  mind 
to  apply  for  a  patent :  but  that  he  afterwards  did  so  in  pursuance  of  an 
intention  to  take  out  a  patent,  if  he  found  it  desirable. 

M,  Smithy  in  reply. — 1.  The  infringement  seems  to  be  conceded. 
3.  The  provisional  specification  sufficiently  describes  '^  the  nature  of  the 
invention :"  it  was  not  necessary  that  it  should  go  on  to  describe  the 
mode  of  carrying  it  into  effect ;  that  being  the  office  of  the  complete 
specification.  And  there  is  no  substantial  variance  here  between  the 
two  instruments.  The  use  of  the  rings  was  a  mere  mode  of  carrying 
the  invention  into  effect, — for  managing  the  apparatus  in  drawing  the 
cable  off  the  cone.  But,  supposing  there  was  a  variance,  it  would  not, 
in  the  absence  of  fraud,  avoid  the  patent :  Cook  t;.  Pearce,  8  Q.  B.  1044 
4,090-1  (B*  C.  L.  R.  vol.  55).  3,  4.  The  '^'arbitrator  expressly  finds  that 
-'  the  experiments  at  the  works  at  Gateshead  were  incomplete  and 
unsatisfactory.  Indeed  it  is  manifest  that  no  experiment,  except  upon 
a  scale  which  would  be  impracticable  unless  conducted  as  this  was,  would 
have  sufficed  to  enable  the  inventor  to  judge  of  the  utility  of  his  inven- 
tion. The  circumstance  of  the  experiment  having  been  tried  in  the 
performance  of  a  contract  which,  if  successful,  would  produce  profit, 
does  not  make  it  the  less  an  experiment.     Besides,  the  contract  with 


COMMON  BENCH  REPORTS.    (4  J.  SCOTT.    N.  S.)         292 


government  was,  for  making  and  laying  down  the  cable,  not  for  the 
apparatus  whereby  the  operation  of  laying  it  down  was  to  be  performed. 
In  Bentley  v.  Fleming,  1  Car.  &  K.  587  (E.  C.  L.  R.  vol.  12),  it  was 
held,  by  Cresswell,  J.,  that,  if  the  inventor  of  a  machine  lend  it  to 
anotirer,  in  order  to  have  its  qualities  tested,  and  that  other  use  it  for 
some  weeks  in  a  public  room,  this  is  not  giving  the  invention  such 
pablicity  as  to  deprive  the  inventor  of  his  right  to  obtain  letters  patent 
for  it.  [Crowder,  J. — That  case  was  moved  in  the  court  in  banc,  but 
npoQ  another  point :  which  so  far  strengthens  its  authority :  1  C.  B.  479 
(E.  C.  L.  R.  vol.  50),}  In  Coryton  on  Patents,  p.  93,  it  is  said  "  The 
question  of  '  user*  is  almost  entirely  one  of  fact,  to  be  dealt  with  accord- 
ing to  the  circumstances  of  each  particular  case.  In  Hartley  v.  Howland-, 
London  Journal,  1852,  the  latitude  given  to  the  patentee  was  very  great. 
The  manufacture  was  glass,  and  the  publication  contended  for  the  open 
use  of  the  plaintiff's  invention  by  the  predecessor  of  the  defendant 
daring  the  period  of  three  months  (March  to  May,  1835),  in  a  factory 
employing  seventy  men.  The  question  put  to  the  jury  by  the  learned 
Chief  Baron,  was  whether  that  constituted  a  sufficient  publication  to  the 
trade  and  the  world  to  deprive  the  plaintiff  of  the  right  to  take  out  s 
patent.  The  jury  found  a  verdict  for  the  plaintiff."  *If  the  r^ooQ 
question  be  one  of  fact,  it  is  here  disposed  of  by  the  finding  of  ^ 
the  arbitrator.  Cur.  adv.  vult. 

Byles,  J.,  now  delivered  the  judgment  of  the  court : — 

The  first  objectron  of  the  defendants  was,  that  the  defendants'  appa- 
ratus is  not  an  infringement  of  the  plaintiff's  invention. 

It  was  for  the  arbitrator  to  decide  any  question  of  fact ;  and  the 
court,  therefore,  are  not  at  liberty  to  interfere  with  his  finding,  unless 
they  see  that  there  was  no  evidence  of  infringement  before  him.  But 
the  substitution  by  the  defendants  of  a  cylinder  having  a  domed!  or 
hemispherical  top,  for  the  cone  or  the  cone  with  the  conoidal  apex  in 
the  plaintiff's  apparatus, — both  the  plaintiff's  and  the  defendants'  appa- 
ratus being  used  for  the  same  purpose  and  in  nearly  the  same  manner,—- 
is,  in  our  judgment,  not  only  evidence,  but  strong  evidence,  to  support 
the  arbitrator's  finding. 

The  second  objection  was,  that  the  provisional  specification  contained 
no  mention  of  the  rings  claimed  in  the  full  specification. 

But  the  office  of  the  provisional  specification  is  only  to  describe  gene- 
rally and  fairly  the  nature  of  the  invention,  and  not  to  enter  into  all 
the  minute  details  as  to  the  manner  in  which  the  invention  is  to  be  car- 
ried out :  otherwise  the  provisional  specification  must  be  as  full  as  the 
complete  specification,  and  drawn  with  as  much  care  and  deliberation. 
Indeed,  the  statute  itself  indicates  this  distinction  between  the  provi- 
sional and  the  final  specification;  for,  it  calls  the  latter  the  completes 
specification, — implying  that  the  .former  is,  or  tnay  legally  be,  in  some 
respects  executory  and  incomplete.  Moreover,  it  enacts  (s.  6)  that  the 
provisional  specification  is  to  describe  the  nature  of  the  invention,  and 
no  more:  but  when  the  statute  comes  to  speak  of  *the  complete  r*294 
specification,  its  language  is  altogether  different :  it  enacts  (s.  9)  ^ 
that  the  complete  specification  shall  describe,  not  only  the  nature  of  the 
invention,  but  also  the  manner  in  which  it  shall  be  performed ;  and  not 
only  describe,  but  particularly  ascertain  it.  We  therefore  think  that 
the  provisional  specification  in  the  case  under  consideration  sufficiently 
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describes  the  nature  of  the  invention,  though  it  does  not  enter  into  a 
detail  of  all  the  means  by  which  it  is  to  be  accomplished. 

The  third  objection  was,  that  the  plaintiff's  invention  had  been  dis- 
closed and  published  before  the  date  of  the  letters  patent. 

But  a  necessary  and  unavoidable  disclosure  to  others,  such  as  here 
appears,  if  it  be  only  made  in  the  course  of  mere  experiments,  is  no 
publication ;  although  the  same  disclosure,  if  made  in  the  course  of  a 
pi'ofitable  use  of  an  invention  previously  ascertained  to  be  useful,  would 
be  a  publication :  In  re  Adamson,  25  Law  Journ.  Ch.  457. 

The  answer  to  this  third  objection,  therefore,  depends  on  the  fourth 
and  last  and  main  objection,  which  was  this, — That  the  use  of  the  appa- 
ratus for  profit  before  the  date  of  the  letters  patent,  was  a  use  which 
avoided  the  patent. 

It  must  be  and  is  conceded,  on  the  part  of  the  plaintiff,  that  an 
inventor's  public  use,  for  profit,  of  an  invention  already  ascertained  by 
previous  experiment  to  be  useful,  is  a  gift  of  the  invention  to  the  public, 
and  avoids  a  subsequent  patent.  And  it  is  conceded  by  the  defendant, 
that  a  use  before  the  patent,  merely  experimental  and  tentative,  does 
not  avoid  it. 

Now,  the  use  here  made  of  the  invention  in  actually  laying  down  the 
cable,  was  a  use  which  partook  of  both  characters.  On  the  one  hand, 
it  was  experimental  and  tentative;  but,  on  the  other,  the  experiment 
itself  turned  out,  not  only  successful,  but  beneficial  to  the  inventor  at 
the  moment. 

♦2951       *The  true  question,  therefore, — looking  at  the  decision  of  the 
J  arbitrator, — seems  to  be  this :  is  an  experiment  performed  in  the 

Eresence  of  others,  which  not  only  turns  out  to  be  successful,  but  actually 
eneficial  in  the  particular  instance,  necessarily  a  gift  of  the  invention 
to  the  world  ? 

We  think  it  is  not.  In  the  case  under  consideration,  experiments  on 
dry  land  are  found  to  be  indecisive.  The  decisive  experiment  still 
remains  to  be  made  on  a  large  scale,  and  in  deep  water.  An  opportunity 
presents  itself,  in  the  course  of  a  government  contract, — not  a  contract 
for  the  use  of  this  particular  apparatus,  but  a  contract  for  laying  down 
the  cable  by  any  means  the  contractor  may  select.  The  experimentor 
ii  obliged  either  to  experiment  in  a  way  that  may  turn  out  to  be  useful 
in  the  particular  instance,  or  else  not  to  make  any  efficient  and  decisive 
experiment  at  all.  The  coincidence  of  an  experiment  with  actual  imme^ 
diate  profit  or  advantage  from  it,  if  successful,  is  unavoidable. 

Suppose,  even,  that  this  coincidence  had  been  accidentaL  Suppose 
that,  in  the  course  of  the  voyage,  the  inventor  had  tried  some  further 
and  new  experiment,  with  an  alteration  of  the  apparatus,  which  altera- 
tion had  at  once  answered  some  useful  purpose;  surely  that  further 
invention  would  have  been  his  property:  otherwise,  a  man  cannot  have 
the  property  in  an  invention  which  starts  from  his  brain  so  fully  matured 
and  armed  that  it  not  only  succeeds  at  the  first  trial,  but  accomplishes 
on  that  very  trial  some  profitable  or  useful  purpose. 

If,  indeea,  the  plaintiff  in  the  present  case  had  on  other  and  subse- 
quent voyages  used  his  apparatus,  and  unnecessarily  delayed  his  appli- 
cation for  a  patent,  he  would  have  given  his  invention  to  the  public. 
But  here  the  arbitrator  must  be  taken  to  have  found, — as  he  well  might 
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on  the  evidence  before  him, — that  the  *inveTitor  lost  no  time,  but  r+oqo 

applied  for  his  patent  with  reasonable  expedition.  L 
There  must,  therefore,  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

The  provisions  of  our  Acts  of  Con-  nectady,  &c.,  R.  R.,  Id.  291 ;  Sargent 
gresB  differ  somewhat  from  the  English  v,  Seagraves,  2  Curtis,  C.  C.  555. 
statutes  in  respect  to  the  nature  of  the  Under  these  statutes  the  law  on  this 
prior  use  of  an  invention  which  will  subject,  as  settled  by  numerous  deci- 
SToid  a  patent.  The  ''  Statute  of  Mono-  sions,  may  be  briefly  stated  as  follows : 
polies"  (21  James  1)  authorizes  the  The  object  of  the  patent  laws  being 
grant  of  patents  only  for  inventions,  to  secure  for  the  beneflt  of  tho  public 
*'  which  others,  at  the  making  of  the  the  use  of  an  invention  after  the  tem- 
Letteni  Patent,  &c.,  shall  not  use."  porary  monopoly  has  expired,  and  to 
In  the  United  States,  the  Act  of  1793  make  it  as  available  as  possible  in  the 
(1  Litt.  &  Brown,  Stat.  319)  uses  the  mean  time,  one  who  conceals  his  in- 
words  ^^  not  known  or  used  before  the  vention  and  uses  it  for  his  own  exclu- 
application"  for  the  patent,  which  have  sive  profit,  on  the  one  handj  or,  on  the 
been  construed  to  mean  ''not  known  to  other,  permits  it  without  objection  to 
or  used  by  the  public:"  Pennock  v,  get  into  general  and  public  use  for  a 
Dialogue,  2  Peters  1  \  Shaw  v.  Cooper,  considerable  period  of  time,  is  not  en- 
7  Id.  292.  This  Act  was  supplied  by  titled  afterwards  at  his  pleasure  to 
the  Act  of  1836  (Brightly's  U.  S.  obtain  a  patent;  fur  the  consideration 
Big.  726),  the  language  of  which  in  for  the  grant  of  the  monopoly  has 
this  connection  is,  *'  not  known  or  used  failed.  Even  where  the  knowledge  of 
by  others  before  his  (the  patentee's)  the  invention  has  been  surreptitiously 
discovery  or  invention,  and  not  at  the  obtained,  or  fraudulently  communicated 
time  of  his  application  in  public  use  or  to  the  public  by  third  persons,  the  in- 
OD  sale  with  his  consent  or  allowance  ventor  will  be  debarred  if  he  delays  for 
as  the  inventor  or  discoverer."  A  an  unreasonable  time  to  claim  and  en- 
greater  latitude  was  given  to  inventors  force  his  rights,  after  he  has  or  might 
by  the  Act  of  3  March,  1839  (Bright,  have  been  cognisant  of  the  fact.  His 
Big.  728),  which  provides  that  no  acquiescence  under  such  circumstances 
patent  shall  be  held  to  be  invalid  by  is  equivalent  to  an  express  abandon- 
reaison  of  the  purchase,  sale,  or  use  of  ment ;  and  the  absence  of  any  such  in- 
tny  patentable  invention  or  discovery  tention  is  not,  in  this  respect,  material, 
prior  to  the  application  for  a  patent  by  if  the  facts  are  clear.  When,  however, 
the  inventor,  except  on  proof  of  an  inventor,  acting  in  good  faith,  for- 
abandonment  of  such  invention  to  the  bears  to  apply  for  a  patent  until  he  has 
public;  or  that  such  purchase,  sale,  or  perfected  his  invention,  and  tested  its 
use  has  been  for  more  than  two  yean  value,  utility,  or  success,  by  putting  it 
prior  to  such  application.  This  last  into  practice,  though  in  so  doing  he 
Act,  however,  as  it  would  seem,  does  may  incidentally  derive  a  profit  from  its 
Dot  affect  the  previous  doctrine  in  res-  use,  or  though  in  the  course  of  his  ex- 
pect to  "  prior  user,"  except  within  the  periments  for  this  purpose  a  knowledge 
period  therein  mentioned  :  see  Kendall  of  the  invention  may  be  accidentally  or 
V.  Winsor,  21  Howard  322 ;  M'Clurg  surreptitiously  obtained  by  or  commu- 
9.  Kingsland,  1  Id.  202 ;  Potts  v.  Hall,  nicated  to  the  public,  provided  it  be 
2  Blatcbford   235 )   Winans  v,  Sche-  accompanied  or  followed  by  a  claim  of 
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his  inchoate  right,  the  rule  is  different  men  fraudulently  divulged  it  to  another 
and  the  patent  will  not  be  affected,  manufacturer,  who  employed  it  in  his 
The  question  of  intention,  in  all  such  business  shortly  before  the  application 
cases,  is  for  the  jury  subject  to  the  rule  for  the  patent.  In  an  action  for  an 
that  the  law  will  not  presume  either  a  infringement,  the  Court  instructed  the 
deliberate  abandonment  to  the  public,  jury,  inter  alia,  that,  '^  to  constitute 
or  even  an  acquiescence  in  the  use  of  such  an  abandonment  to  the  public  as 
the  invention  by  others  which  is  not  would  destroy  the  plaintiff's  right  to 
clearly  proved.  And  finally  it  is  settled  take  out  a  patent,  in  a  case  where  it 
that  it  is  the  prior  public  use  or  sale  of  did  not  appear  that  any  sale  of  the 
■the  thing  patented,  not  of  the  article  thing  patented  had  been  made,  aad 
produced  or  manufactured  thereby,  there  was  no  open  public  exhibition  of 
which  will  operate  to  avoid  the  patent:  the  machine,  the  jury  must  find  that 
Pennock  v.  Dialogue,  2  Peters  1 ;  he  intended  to  give  up  and  reliuqaish 
Grant  o.  Raymond,  6  Id.  248 ;  Shaw  v.  his  right  to  take  letters  patent.  But 
Cooper,  7  Id.  292 ;  M'Clurg  v.  Kings-  if  the  plaintiff  did  intend  not  to  take 
land,  1  Howard,  U.  S.  202 ;  Kendall  v.  a  patent,  and  manifested  that  intent  by 
Winsor,  21  Id.  322 ;  Morris  i;.  Hun-  his  declarations  or  conduct,  and  there- 
tington,  1  Paine,  C.  C.  348 ;  Mellas  v.  upon  it  was  copied  by  the  defendant, 
Silsbee,  4  Ma.son,  C.  C  108;  Ryan  v.  and  so  went  into  use,  the  plaintiff  could 
Goodwin,  3  Summer  518;  Wyeth  v.  not  afterwards  take  a  valid  patent." 
Stone,  1  Story  280 ;  Sargent  v.  Sea-  This  instruction  was  held  by  the  Su- 
grave,  2  Curtis  555 ;  Potts  v.  Hall,  2  preme  Court  to  be  correct.  So  ia 
Blatchford  235;  M'Cormick  v.  Sey-  Winans  ».  Schenectady  and  Troy  Rail- 
mour.  Id.  256;  Winans  v,  Schenectady  road,  2  Blatchford  C.  C.  291,  where 
&  Troy  R.  R.,  Id.  291.  Two  recent  the  patent  was  for  "  ImprovemenU  in 
cases,  in  which  the  patents  were  sus-  the  construction  of  cars  and  carriages 
tained,  will  illustrate  these  distinctions,  intended  to  run  on  railroads,"  and  was 
In  Kendall  v.  Winsor,  21  Howard  322,  issued  in  1834,  it  appeared  that  the 
the  patent  was  for  a  machine  for  mak-  patentee  had  made  and  used  before 
ing  harness.  The  patentee  had  for  that  time  several  cars,  by  way  of  cxpe- 
several  years  been  endeavouring  to  con-  riment;  and  for  that  purpose,  and  ia 
struct  a  machine  for  that  purpose,  and  order  to  ascertain  the  value  of  his 
in  1849  completed  four  such  machines,  invention,  and  to  discover  and  remedy 
and  made  harness  on  them,  which  he  any  practical  defects,  had  in  1831,  aud 
sold  when  he  could  get  orders.  These  occasionally  afterwards,  procured  his 
machines  were  subject  to  certain  prac-  cars  to  be  used  on  the  Baltimore  and 
tical  difficulties  in  their  working,  in  Ohio  Railroad.  In  an  action  by  the  in- 
cndeavouring  to  remedy  which,  as  well  ventor  against  a  company  using  an 
as  to  perfect  and  simplify  the  invention  alleged  infringement,  in  which  the 
itself,  he  was  subsequently  employed,  defence  of  abandonment  by  prior  u?er 
It  was  further  alleged  that  he  had  was  set  up,  the  Court  charged  on  the 
constontly  intended  to  apply  for  a  trial,  "  that  the  law  allowed  to  an  in- 
patent,  when  he  should  have  perfected  ventor  a  reasonable  time  to  perfect  his 
the  machine;  though  on  this,  as  on  invention,  and  ascertain  its  utilitv,  be- 
other  points,  there  was  contradictory  fore,  in  order  to  secure  to  himself  its 
evidenoe.  The  application  was  made  exclusive  use,  it  obliged  him  to  take 
in  1854.  In  the  mean  time,  he  had  out  his  patent;  that,  in  applying  this 
taken  every  precaution  to  keep  his  rule,  it  was  the  duty  of  the  jury  to 
invention  secret ;  but  one  of  his  work-  take  into  consideration  the  nature  of 
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(he  invcDtioD,  and  all  the  circurostaDces 
of  the  ease;  but  that  an  inventur  was 
boand  to  act  with  sincerity  and  good 
&ith  towards  the  public ;  so  that  if  he 
miDecessarilj  deferred  his  application  for 
a  patent  and  suffered  his  invention  to 
be  used,  excepting  for  the   purposes 


above  mentioned,  and  bcjond  what  he 
had  reason  to  believe  was  necessary  fur 
these  purposes,  his  patent  would  be 
void."  A  verdict  being  rendered  for 
the  plaintiff;  the  Court,  on  motion  for  a 
new  trial,  held  the  instructions  to  be 
correct,  and  that  the  patent  was  valid. 


DALTON  V.  THE  SOTUH-EASTERN  RAILWAY  COMPANY. 

May  8. 

In  an  action  founded  upon  Lord  Campbell- a  Act,  9  A  10  Viot  e.  93,  for  injnry  resnlting  from 
death,  legal  liabititj  alone  U  not  the  test  of  injury  in  reapeot  of  which  damage*  maj  be 
recovered;  but  the  reasonable  expectation  of  pecuniary  advantage  by  the  relation  remaining 
alive  may  be  taken  into  account  by  the  jury ;  and  damages  may  be  given  in  reppect  of  tbafc 
expectation  being  disappointed,  and  the  probable  pecuniary  loss  thereby  occasioned. 

Therefore,  in  an  action  by  a  father  for  injury  resulting  from  the  death  of  his  son  through  tba 
negligence  of  the  aerranta  of  a  railway  company,  it  appeared  that  the  son,  who  was  twenty- 
seven  years  of  age,  and  unmarried,  but  living  away  from<his  parents,  bad  for  the  last  seven  or 
eight  years  been  in  the  habit  of  visiting  them  once  a  fortnight,  and  of  taking  them  on  those 
oecasions  presents  of  tea,  sugar,  and  other  provisions,  besides  money,  amounting  in  the  whole 
to  about  20t  a  year : — >Held,  that  the  jury  were  worranted  in  inferring  that  the  father  had  such 
a  reasonable  expectation  of  pecuniary  benefit  from  the  continuance  of  his  son's  life  m  to 
entitle  him  to  recover  damages  under  the  statute. 

But  held,  that  it  was  not  competent  to  the  jury  to  award  him  componaation  for  the  expenses 
incurred  by  him  for  his  son's  funeral  or  for  family  mourning. 

This  was  an  action  brought  by  the  plaintiff,  as  administrator  of  his 
deceased  son,  to  recover  damages  under  Lord  Campbeirs  Act,  9  &  10 
Vict.  c.  98,  bj  reason  of  the  deceased  having  been  accidentally  killed 
through  the  negligence  of  the  defendants*  servants. 

The  declaration  stated,  that,  before  and  at  the  time  of  the  committing 
of  the  grievance  thereinafter  mentioned,  the  defendants  were  common 
carriers  of  passengers  for  reward  by  trains  of  carriages  by  a  certain 
railway,  and,  before  the  committing  of  the  grievance  thereinafter  men- 
tioned, the  said  intestate,  at  the  request  of  the  defendants,  became,  and 
at  the  time  of  the  committing  of  the  said  grievance,  at  their  said  request, 
iras,  a  passenger  in  a  certain  train  of  carriages,  to  be  by  the  defendants 
carried,  for  reward  to  them  in  that  behalf,  by  the  said  train  of  carriages 
by  and  along  the  said  railway  from  one  place  to  another  place;  and 
that,  before  and  at  the  time  of  the  committing  of  the  said  grievance,  the 
defendants  were  possessed  of  a  *certain  other  train  of  carriages,  r^ooT 
and  were  causing  the  same  to  proceed  along  the  said  railway,  ^ 
and  had  the  management,  government,  and  direction  thereof  upon  the 
Raid  railway ;  yet  that  the  defendants,  by  their  servants  in  that  behalf, 
took  so  little  and  such  bad  care  in  and  about  the  carrying  of  the  deceased 
as  aforesaid  by  the  first-mentioned  train,  and  in  and  about  the  manage- 
ment, government,  and  direction  of  the  said  secondly- mentioned  train, 
that,  by  reason  of  the  said  carelessness  and  negligence,  the  said  secondly- 
mentioned  train  came  into  violent  collision  with  the  first- mentioned 
train,  and  greatly  crushed  and  broke  the  carriages  whereof  it  consisted, 
and  by  means  thereof  the  said  deceased  was  killed,  leaving  him  sttrviving 
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his  father,  the  plaintiff,  and  his  mother,  Sarah  Dalton,  for  whose  benefit 
this  action  is  brought;  and,  after  his  death,  administration  of  all  and 
singular  the  goods,  chattels,  and  credits  which  were  of  the  deceased  at 
the  time  of  his  death,  in  due  form  of  law  waa  granted  by  the  Right 
Reverend  Father  in  God,  John  Bird,  by  Divine  Providence  Archbishop 
of  Canterbury,  Primate  of  all  England,  and  Metropolitan :  And  the 
plaintiff,  as  administrator  as  aforesaid,  claimed  600^. 

The  defendants  pleaded  not  guilty ;  whereupon  issue  was  joined. 

The  cause  was  tried  before  Byles,  J.,  at  the  sittings  in  Middlesex 
after  last  Hilary  Term.  The  action  was  brought  by  the  plaintiff,  as 
administrator,  under  the  9  &  10  Vict.  c.  93,  to  recover  damages  against 
the  defendants  for  the  loss  sustained  by  himself  and  his  wife  through 
the  death  of  their  son,  who  was  accidentally  killed  whilst  a  passenger  in 
a  train  on  the  South  Eastern  Railway,  which  on  the  28th  of  June  last, 
through  the  negligence  of  the  company's  servants,  came  into  collision 
with  another  train  on  the  defendants*  line  between  the  Blackheath  and 
Lewisham  stations. 

♦2981  *^^  ^*®  admitted  on  the  part  of  the  defendants  that  the  death 
■^  of  Thomas  Dalton  was  the  consequence  of  negligence  on  the  part 
of  their  servants,  and  that  that  negligence  was  of  such  a  character  as 
would  have  enabled  the  deceased  himself  to  recover  damages  for  any 
injury  short  of  death  which  might  have  resulted  to  him  thereby :  but  it 
was  insisted  that  the  plaintiff  and  his  wife  had  sustained  no  such  injury 
by  the  death  of  their  son  as  to  enable  them  to  maintain  an  action  under 
the  statute. 

As  to  this  the  facts  were  these : — The  deceased,  who  was  about 
twenty-seven  years  of  age,  and  unmarried,  resided  in  London,  where  he 
worked  as  a  pianoforte  maker,  earning  about  32.  a  week.  For  the  last 
seven  or  eight  years  he  had  been  in  the  habit  of  visiting  his  father  and 
mother,  labouring  people  at  Dartford,  once  a  fortnight,  and  on  these 
occasions  took  them  presents  of  tea,  coffee,  sugar,  meat,  &c.,  which  with 
occasional  donations  of  money  averaged  about  201,  a  year. 

On  the  part  of  the  company,  it  was  submitted,  that,  under  this  statute, 
the  plaintiff  could  only  recover  in  respect  of  the  loss  of  some  legal  right. 
On  the  other  hand,  it  was  submitted  that  it  was  enough  that  the  plain- 
tiff should  have  had  a  reasonable  expectation  of  a  continuance  of  pecu- 
niary advantage  from  the  remaining  alive  of  his  son :  and,  in  addition 
to  compensation  for  that  loss,  the  plaintiff  claimed  10/.  which  he  had 
expended  upon  his  son's  funeral,  and  also  the  cost  of  providing  himself 
and  wife  with  mourning. 

The  learned  judge  told  the  jury,  that,  in  his  opinion,  the  plaintiff  and 
his  wife  had  sustained  such  a  pecuniary  injury  from  the  death  of  their 
son  as  to  entitle  them  to  recover  damages  under  the  statute :  and  he 
directed  them  to  find  separately  the  sums  they  thought  the  plaintiff 
entitled  to  in  respect  of  the  mourning  and  the  funeral  expenses. 
♦2991  *The  jury  accordingly  returned  a  verdict  for  the  plaintiff, — 
^  assessing  the  damages  as  follows : — SOL  for  the  plaintiff,  and  40L 
for  his  wife,  in  respect  of  the  pecuniary  loss  sustained  by  their  son's 
death;  lOL  for  the  funeral;  and  151,  for  mourning:  and  leave  w<3 
reserved  to  the  defendants  to  move  to  enter  a  nonsuit,  if  the  coart 
should  be  of  opinion  that  there  was  no  evidence  of  such  damage  as 
would  entitle  the  plaintiff  to  maintain  an  action  under  the  statute,  or  to 


COMMON  BENCH  REPORTS.    (4  J.  SCOTT.    N.  S.)         299 

reduce  the  damages  by  deducting  the  sams  allowed  for  funeral  expenses 
and  mourning. 

Hugh  Hilly  Q.  C,  having  on  a  former  day  in  this  term  obtained  a 
role  nisi, 

Montagu  Chambers  and  Needham  showed  cause. — The  first  question 
is  whether  the  plaintiflT  has  sustained  such  an  injury  from  the  death  of 
bis  son  as  to  entitle  him  to  maintain  the  action.  Now,  the  act  is 
intituled  ^^  An  act  for  compensating  the  families  of  persons  killed  by 
accidents."  The  first  section  enacts,  ''  that,  whensoever  the  death  of  a 
person  shall  be  caused  by  wrongful  act,  neglect,  or  default,  and  the  act^ 
Deglect,  or  default  is  such  as  would  (if  death  had  not  ensued)  have  enti- 
tled the  party  injured  to  maintain  an  action  and  recover  damages  in 
respect  thereof,  then  and  in  every  such  case  the  person  who  would  have 
been  liable  if  death  had  not  ensued  shall  be  liable  to  an  action  for 
damages,  notwithstanding  the  death  of  the  person  injured,  and  although 
the  death  shall  have  been  caused  under  such  circumstances  as  amount 
in  law  to  felony."  And  the  2d  section  enacts  '^  that  every  such  action 
shall  be  for  the  benefit  of  the  wife,  husband,  parent  (which  by  the  inter- 
pretation clause,  s.  5,  includes  father  and  mother,  and  grandfather 
and  grandmother,  and  stepfather  and  stepmother),  and  child  of  the 
^person  whose  death  shall  have  been  so  caused,  and  shall  be  t^^qaa 
brought  by  and  in  the  name  of  the  executor  or  administrator  of  ^ 
the  person  deceased ;  and  in  every  such  action  the  jury  may  give  such 
damages  as  they  may  think  proportioned  to  the  injury  resulting  from 
sach  death  to  the  parties  respectively,  for  whom  and  for  whose  benefit 
such  action  shall  be  brought."  Can  it  be  said  that  '^  injury"  did  not 
result  to  the  parents  of  this  young  man  from  his  death  ?  He  was  not 
residing  with  them,  it  is  true ;  but  he  was  constantly  visiting  them,  and 
materially  contributing  to  their  support.  [Crowder,  J. — It  will  be  said 
on  the  other  side  that  many  circumstances  might  have  occurred  to  induce 
the  son  to  discontinue  these  contributions.]  The  court  will  rather  con- 
template the  continued  performance  of  a  duty  dictated  alike  by  nature, 
morality,  and  religion.  The  damage  can  only  be  measured  by  the  state 
of  facts  at  the  time,  and  the  probability  of  their  continuance.  It  has 
already  been  decided  in  many  cases  that  compensation  may  be  awarded 
for  wounded  feelings  in  addition  to  pecuniary  damage.  [Byles,  J. — 
Except  as  to  the  lOZ.  and  15^.,  this  point  hardly  arises.  There  is  no 
complaint  of  the  direction.  The  law  casts  upon  a  son  a  legal  obligation 
to  maintain  his  parents.  The  plaintiff  therefore  has  clearly  sustained 
some  damage  by  his  son's  death ;  and  the  quantum  is  not  in  question.] 
The  7th  section  of  the  43  Eliz.  c.  2  enacts  that  '^  the  father  and  grand- 
father, and  the  mother  and  grandmother,  and  the  children  of  every  poor, 
old,  blind,  lame,  and  impotent  person,  or  other  poor  person  not  able  to 
work,  being  of  sufficient  ability,  shall,  at  their  own  charges,  relieve  and 
maintain  every  such  poor  person  in  that  manner  and  according  to  that 
rate  as  by  the  justices  of  the  peace  of  that  county  where  such  sufficient 
persons  dwell,  or  the  greater  number  of  them,  at  their  general  quarter 
sessions,  shall  be  assessed ;  upon  pain  that  ^every  one  of  them  t^qai 
shall  forfeit  20«.  for  every  month  which  they  shall  fail  therein."  ^ 
Incidentally,  it  is  true,  that  is  in  aid  of  the  parish ;  vet  it  is  a  duty 
which  is  distinctly  fixed  upon  the  parent  or  child.  If  the  compensation 
imder  this  statute  were  to  be  limited  by  the  strict  legal  rights  and 
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liabilities  of  the  parties,  a  very  small  class  of  persons  indeed  would  be 
benefited  bj  it.  Take  the  case  of  a  man  having  a  son  at  college,  or 
studying  for  a  profession,  to  whom  an  allowance  is  made  suitable  to  his 
station, — could  it  be  said,  that,  because  the  father  was  under  no  legsl 
obligation  to  continue  the  allowance,  the  son  would  sustain  no  pecuniary 
loss  by  his  death  ?  It  is  enough  if  he  is  deprived  of  those  just  expecta- 
tions of  pecuniary  aid  which  but  for  the  death  he  would  have  a  right  to 
entertain.  In  the  case  of  an  action  for  the  seduction  of  a  daughter,  the 
legal  foundation  of  the  action  is  the  service  of  the  daughter :  but  it  never 
was  suggested  that  the  father  could  not  recover  damages  because  the 
daughter  was  under  no  legal  liability  to  render  service.  The  case  of 
Waters  v.  Towers,  8  Exch.  401,t  strongly  supports  this  argument.  That 
was  an  action  for  a  breach  of  contract  in  not  fitting  certain  mill-gearing 
in  a  workmanlike  manner,  and  for  not  completing  it  within  a  reasonable 
time ;  the  declaration  alleging  for  special  damage  that  the  plaintiffs  lost 
the  benefit  of  a  certain  contract.  It  appeared,  that,  in  consequence  of 
the  defendants'  breach  of  their  contract,  the  plaintiffs,  who  carried  on 
the  business  of  bobbin-spinners  in  Cumberland,  were  unable  to  fulfil  a 
(verbal)  contract  which  they  had  made  with  two  of  the  members  of  their 
firm,  who  carried  on  a  separate  business  in  Manchester,  for  the  supply 
of  goods  as  alleged  in  the  declaration.  On  behalf  of  the  defendants,  it 
was  submitted  that  the  loss  of  profit  upon  that  transaction  was  too 
remote  a  consequence  to  be  the  subject  of  special  damage ;  and  that, 
♦^021  ®^®^  ^^  ^  ^^  *were  not  so,  still  the  plaintiffs  could  not  recover  any 

-*  damages  in  respect  of  it,  by  reason  of  the  community  of  the 
parties,  and  also  that  the  contract  was  invalid  by  the  17th  section  of 
the  statute  of  frauds,  29  Car.  2,  c.  3,  the  value  of  the  goods  agreed  to 
be  supplied  being  above  10^.  A  verdict  was  taken  for  the  plaintiffs  for 
14Z.,  with  leave  to  move  to  increase  it  by  118^.,  the  estimated  profit 
which  would  have  accrued  to  the  plaintiffs,  if  their  contract  for  the 
supply  of  the  bobbins  had  been  fulfilled.  Upon  cause  being  shown 
against  a  rule  obtained  for  that  purpose,  it  was  submitted  that  the  con- 
tract was  not  binding  on  the  parties,  inasmuch  as  no  action  at  law  could 
be  maintained  by  the  three  plaintiffs  against  two  of  themselves,  and  also 
because  the  contract  was  void  by  the  statute  of  frauds.  But  Alderson, 
B.,  said :  ^'  If  a  person  undertakes  to  make  a  certain  article  for  another, 
and  to  deliver  it  to  him  on  a  particular  day,  but  fails  to  do  so  until  a 
year  afterwards,  it  would  be  most  unreasonable  that  the  latter  should 
not  recover  any  damage  because  the  contract  was  not  in  writing.  The 
existence  of  a  contract  is  evidence  of  the  probable  amount  of  loss  sus- 
tained. Suppose  the  plaintiffs  had  said,  *  We  should  have  made  such  and 
such  a  contract,  if  the  defendants  had  performed  theirs,'  and  the  jury 
believed  that  the  plaintiffs  would  have  done  so,  that  would  surely  have 
been  evidence  of  the  amount  of  loss  occasioned  by  the  defendants'  breach 
of  contract."  And  the  rule  was  made  absolute.  [Asplandy  Amicus 
Gurise,  mentioned  a  case  of  Bramall  v.  Lees,  tried  before  Crompton,  J., 
at  Liverpool,  at  the  Spring  Assizes,  in  1857,  where  the  father  of  a  child 
twelve  years  of  age  recovered  a  verdict  for  151.  against  a  druggist,  who 
had  sent  laudanum  instead  of  tincture  of  rhubarb,  and  so  caused  the 
child's  death ;  it  appearing  that  the  child  was  at  the  time  incapable  of 
^QQQ-i   earning  anything  towards  its  support,  it  was  insisted  on  the  *part 

-I  of  the  defendant  that  the  parents  sustained  no  necuniary  iniurr 
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from  its  death,  and  a  rule  nisi  was  granted  to  set  aside  the  verdict,  but, 
being  discouraged  by  the  court,  it  was  ultimately  allowed  to  drop.(a) 
Then,  as  to  the  funeral  expenses  and  mourning, — it  was  incumbent  on 
the  plaintiff  to  bury  his  son  decently,  and  reasonable  to  put  on  mourn- 
ing for  his  loss.  These  expenses,  therefore,  as  much  constituted  a  con- 
seqaential  damage  as  if  the  son  had  sustained  an  injury  short  of  death, 
tod  the  plaintiff  had  carried  him  home  and  incurred  expense  in  medical 
and  other  attendance  upon  him.  [Btles,  J. — It  may  be  said  on  the 
other  side  that  the  duty  of  burying  the  body  properly  devolved  upon 
the  parish  officers,  under  the  7  &  8  Vict.  c.  101,  s.  31.J 

Petendarfy  in  support  of  the  rule. — This  case  presents  a  question  of 
no  ordinary  difficulty.  Since  the  passing  of  the  statute,  no  intelligible 
rule  has  been  laid  down  for  the  computation  of  damages :  and  it  remains 
for  this  court, — or  for  the  Court  of  Exchequer  in  a  similar  case  now 
pending  before  it,  of  Franklin  t;.  The  South  Eastern  Railway  Company, 
arising  out  of  the  same  accident, — to  say  what  is  the  legitimate  inter- 
pretation of  the  act.  Is  the  test  for  the  measure  of  damages  to  be  the 
calculable  or  ascertainable  pecuniary  loss  which  the  survivor  has 
sustained,  as  was  suggested  by  Pollock,  C.  B.,  in  Gillard  v.  The  Lan- 
cashire and  Yorkshire  Railway  Company,  12  Law  Times  856  ?  Or  is 
the  test  to  be  the  hope  or  expectation  of  benefit  from  the  continuance 
of  the  life  of  the  deceased  ?  If  the  former  is  to  prevail,  this  rule  must 
be  made  absolute.  If  the  latter,  see  the  incalculable  number  of  degrees 
of  which  that  expectation  may  consist, — from  almost  ^absolute  t-hcoqa 
certainty  to  the  extreme  of  doubt.  [Crowder,  J. — Why  would  L 
not  reasonable  expectation  do, — that  which  .a  reasonable  man  might 
fairly  expect  ?]  W  ho  is  to  say  what  is  reasonable  expectation  here  ? 
[Crowder,  J. — The  jury,  perhaps.]  In  Blake  v.  The  Midland  Railway 
Company,  18  Q.  B.  98  (E.  C.  L.  R.  vol.  88),  it  was  held,  that,  in  an 
action  under  this  statute,  by  the  wife,  husband,  parent,  or  child,  of  a 
person  killed  by  misfeasance,  the  jury,  in  estimating  the  damages,  cannot 
take  into  consideration  mental  suffering  or  loss  of  society,  but  must  give 
compensation  for  pecuniary  loss  only.  Coleridge,  J.,  at  the  conclusion 
of  the  judgment  in  that  case,  says :  ''  We  are  of  opinion  that  the  learned 
judge  at  the  trial  ought  more  explicitly  to  have  told  the  jury,  that,  in 
assessing  the  damages,  they  could  not  take  into  their  consideration  the 
mental  sufferings  of  the  plaintiff  for  the  loss  of  her  husband ;  and  that, 
as  the  damages  certainly  exceeded  any  loss  sustained  by  her  admitting 
of  a  pecuniary  estimate,  they  must  be  considered  excessive."  [Byles,  jI 
—To  entitle  you  to  succeed  on  the  first  part  of  your  rule,  you  must  show^ 
that  the  plaintiff  was  entitled  to  no  damages  at  all.]  The  question  is,  has 
the  plaintiff,  through  the  act  of  the  defendants'  servants,  sustained  any 
calculable  pecuniary  loss  ?  [Crowder,  J. — Can  any  reasonable  being 
doubt  that  this  plaintiff  had  a  pecuniary  interest  in  his  son's  life  ?  For 
Beven  or  eight  years  he  had  been  in  the  regular  habit  of  contributing 
to  the  support  of  his  parents.  It  is  true  he  might  not  always  be  of 
ability  to  continue  this:  but  the  same  uncertainty  exists  in  all  cases 
where  the  loss  is  of  an  income  arising  from  personal  exertions.]  There 
is  little  or  no  analogy  between  earnings  and  accidental  or  occasional 
gifts  like  these.     The  statute  contemplates  a  *'  recompense"  for  the  loss 

(a)  Sm  39  Law  Timai  82,  111,  166. 
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of  profit  arising  from  some  legal  obligation.  The  relation  of  parent  and 
^3057  ^^'^^  ^^  ^^^  necessary  to  create  '^'the  mere  moral  obligation  to 
^  administer  to  the  wants  of  the  aged  and  destitate.  The  true 
rale,  it  is  submitted,  is  this, — where  the  son  is  not  emancipated  from  his 
parent's  roof,  and  he  by  his  industry  contributes  to  his  parent's  support, 
to  the  extent  of  the  pecuniary  value  of  that  contribution  the  parent 
would  be  entitled  to  compensation  :  but,  where  the  son  tig  emancipated, 
the  circumstance  of  his  having  been  in  the  habit  of  assisting  his  parent 
out  of  the  proceeds  of  his  labour,  will  not  afford  the  latter  a  ground  of 
action  in  respect  of  the  discontinuance  of  these  voluntary  contributions. 
Suppose  the  son  had  happened  to  be  out  of  employ  at  the  time  of  the 
accident,  would  that  circumstance  have  affected  the  measure  of  compen- 
sation ?  All  these  considerations  show  the  difficulty  and  the  danger  in 
dealing  with  this  statutory  right  to  compensation  for  a  pecuniary  loss. 
As  to  the  funeral  expenses, — these  clearly  are  not  within  the  act.  The 
duty  of  a  parent  to  bury  his  child,  or  of  a  child  to  bury  his  parent,  if 
of  ability,  stands  upon  a  totally  different  footing,  and  is « altogether 
independent  of  accident.  Cur.  adv.  vult 

WiLLBS,  J.,  now  delivered  the  judgment  of  the  court : — 

The  great  question  in  this  case  is  disposed  of  by  the  judgment  of  the 
court  of  Exchequer  in  Franklin  v.  The  South  Eastern  Railway  Company, 
8  Hurlst.  &  N.  211,t  by  which  it  is  decided,  with  our  enjdre  concurrence, 
diat  legal  liability  alone  is  not  the  test  of  injury  in  respect  of  which 
damages  may  be  recovered  under  Lord  Gampbell's  Act,  9  &  10  Vict,  c 
93 ;  but  that  the  reasonable  expectation  of  pecuniary  advantage  by  the 
relation  remaining  alive  may  be  taken  into  account  by  the  jury,  and 
4,QAgi  damages  may  be  given  in  respect  of  *tbat  expectation  being  dis- 
-*   appointed,  and  the  probable  pecuniary  loss  thereby  occasioned.(a} 

In  respect,  therefore,  of  the  sum  of  1202.,  given  as  damages  upon  that 
footing,  the  verdict  must  stand. 

As  to  the  expenses  of  the  funeral  and  mourning,  however,  we  think  they 
ought  not  to  be  allowed.  The  subject-matter  of  the  statute,  is,  compen- 
sation for  injury  by  reason  of  the  relative  not  being  alive :  and  there  is 
no  language  in  the  statute  referring  to  the  cost  of  the  ceremonial  of 
respect  paid  to  the  memory  of  the  deceased  in  his  funeral,  or  in  putting 
en  mourning  for  his  loss. 

The  rule  must,  therefore,  be  absolute  to  reduce  the  verdict  by  those 
expenses,  and  discharged  as  to  the  residue.  Rule  accordingly. 

(a)  Polloek,  C.  B.,  \n  firiog  the  judgment  of  the  oonri  in  tbet  oue^  eajs :  "  The  atatnU  doei 
not  in  terms  mj  on  what  principle  the  action  it  givee  ie  to  be  maintainable,  nor  on  what  principle 
the  damagea  are  to  be  assessed :  and  the  onlj  way  to  ascertain  what  it  doe»  is  to  show  what  it 
doet  not  mean.  Now,  it  is  dear  that  damage  mnst  be  shown,  for,  the  Jury  are  to  '  give  sach 
damages  as  they  think  proportioned  to  the  injury .'  It  has  been  held  that  these  damages  an  aoC 
to  be  giren  as  a  solatinm,  bnt  are  to  be  given  in  reference  to  a  pecnniary  loss.  That  was  se 
daeided  for  the  first  time  in  bane  in  Blake  v.  The  Midland  Railway  Company,  IS  Q.  B.  93  (S.  C 
Li  B.  rot  8S).  It  is  also  elear  that  the  damages  are  not  to  be  giren  merely  in  reference  to  the 
toai  of  a  legal  right,  for,  they  are  to  be  distribnted  among  relations  only,  and  not  to  all  iodtTi- 
dnals  sustaining  such  a  loss ;  and  aooordingly  the  practice  has  not  been  to  ascertain  what  beaeit 
aonld  have  been  enforced  by  the  claimants  had  the  deceased  Ured,  and  gire  damagce  Itmitcd 
thereby.  If,  then,  the  damages  are  not  to  be  calculated  on  either  of  these  prineiples,  netbiag 
temains  oze«pt  that  they  should  be  calculated  in  rsferenca  to  a  reasonable  expectation  of  pcea- 
irfaiy  beneit,  as  of  right  or  otherwise,  firoa  the  eontinnanoe  of  the  life." 
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♦JOHN  THOMAS  METCALFE  and  GEOBGE  METCALFE  r»oft7 
r.  THE  LONDON,  BRIGHTON,  AND  SOUTH  COAST  «■  **"' 
RAILWAY  COMPANY.    April  28. 

la  »Q  ftetioD  ■g«iii«t  a  eonmon  earner  for  the  loas  of  •  parcel,  m  replioation  that  the  loe«  aroet 
from  the  felonioos  acta  of  the  defendants'  eerrants  is  a  good  answer  to  a  plea  foonded  npoa 
the  earners'  act,  11  Q.  4  A  1  W.  4,  o.  68,  s.  1,  that  the  Talae  exceeded  102.,  and  was  not 
declared  at  the  time  of  delirery  to  the  earner. 

la  aa  aetion  against  a  railway  compan  j,  as  eommon  oarriers,  for  the  loss  of  goods,  the  defendanti 
pleaded  a  plea  founded  upon  the  Carriers'  Aet,  11  0.  4  A  1  W.  4,  o.  68,  s.  1,  that  the  value  of 
the  goods  exeeeded  102.,  and  was  not  declared  at  the  time  of  the  delivery  to  them ;  to  which 
plea  the  plaintiflEs  replied  that  the  loss  arose  f^om  the  felonious  aots  of  servants  of  the  eom- 
paoy. 

It  wai  proved  that  the  goods  in  respect  of  which  the  action  was  hronght  consisted  of  articles  ot 
jewelry,  Ac,  contained  in  a  tin  hox,  which  was  enclosed  in  a  deal  hox  fastened  with  a  pad- 
lock ;  that  the  hox  was  brought  to  the  company's  station  at  Worthing,  by  a  servant  of  a  person 
ifl  whose  house  the  plaintiffs  had  lodged,  to  be  forwarded  to  the  plaintiffs  in  London ;  and  that* 
when  the  box  was  delivered  to  the  plaintiffs  there  by  a  porter  of  the  company,  it  was  found 
that  the  outer  box  had  been  opened,  and  the  tin  box  and  its  contents  abstraoted  from  it:~ 
Held,  no  evidence  for  the  jury  of  a  felony  by  the  company's  servants. 

A  box  containing  goods,  some  of  which  were  the  property  of  A.,  and  some  the  property  of  B. 
was  delivered  on  their  behalf  by  a  third  person  at  a  railway  station,  to  be  carried  from 
Worthing  to  London.  The  box  was  addressed  to  A.,  and  was  received  by  him  in  London,  and 
he  paid  the  carriage : — Held,  that  there  was  evidence  of  a  joint  bailment  in  respeot  of  which 
a  joint  action  might  be  brought  by  A.  and  B.  for  the  loss  of  the  goods. 

The  declaration  stated^hat  the  defendants  were,  and  still  are,  coTnmon 
carriers  by  railway  for  hire,  and  the  plaintiffs,  at  the  request  of  the 
defendants,  caused  to  be  delivered  to  the  defendants,  and  the  defendants 
then  accepted  and  received  of  the  plaintiffs,  a  certain  box,  and  divers 
goods,  to  wit,  one  box,  two  watches,  one  snuff-box,  one  purse,  one 
sovereign,  one  ring,  one  pencil-case,  four  shirt-studs,  one  pin,  two  shirt- 
cafflings,  of  and  belonging  to  the  plaintiffs,  therein  contained,  to  be 
safely  and  securely  carried  and  conveyed  by  the  defendants,  as  such 
earriers  for  hire  as  aforesaid,  from  a  place  called  Worthing,  upon  the 
Bdid  railway  of  the  defendants,  to  a  certain  other  place,  to  wit,  London, 
and  there  safely  to  be  delivered  to  the  plaintiffs  for  a  certain  reward  to 
be  paid  by  the  plaintiffs  to  the  defendants  in  that  Behalf;  yet  the  defend- 
ants did  not  nor  would  safely  and  securely  convey  or  deliver  the  said 
box  and  the  said  goods  as  aforesaid,  but,  on  the  contrary,  so  carelessly 
and  negligently  behaved  and  conducted  themselves  in  the  premises,  that, 
bj  ana  through  the  carelessness,  negligence,  default,  and  improper 
conduct  of  the  defendants,  and  not  otherwise,  the  said  goods  became 
and  were,  and  still  are,  wholly  lost  to  the  plaintiffs :  Claim,  100^. 

The  defendants  pleaded, — first,  not  guilty,—- secondly,  that  the  plain- 
tiffs did  not  cause  to  be  delivered  to  the  defendants,  nor  did  the  defend- 
ants accept  or  receive  of  the  plaintiffs,  the  said  box,  or  the  said  goods, 
or  any  of  them,  upon  the  terms  or  for  the  purposes  in  the  declaration  in 
that  behalf  alleged, — thirdly,  that  the  goods  '^'in  the  declaration  r^ono 
mentioned  were  contained  in  one  outside  package  or  parcel,  that  *• 
is  to  say,  the  said  first-mentioned  box,  and,  irrespective  of  the  value  of 
the  box  secondly  mentioned  and  the  said  purse,  exceeded  in  value  the 
sum  of  10^.,  and  were  all  of  them,  except  the  said  purse  and  box  secondly 
mentioned,  articles  and  property  of  sorts  and  descriptions  mentioned  in 
the  1st  section  of  a  certain  statute  made  and  passed  in  the  session  of 
parliament  holden  in  the  eleventh  year  of  the  reign  of  King  George  the 
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Fourth  and  the  first  year  of  the  reign  of  King  William  the  Fourth 
[11  G.  4  &  1  W.  4,  c.  68],  commonly  called  "The  Carriers'  Act,"  and 
within  the  intent  and  meaning  thereof,  and  intended  to  be  protected 
thereby, — which  said  first-mentioned  box,  so  being  the  outside  package 
or  parcel  in  which  the  said  goods  were  contained,  and  accessory  thereto, 
was  delivered,  with  the  said  goods  therein,  by  the  plaintiffs  to  the  defend- 
ants as  common  carriers,  to  be  carried  by  them,  to  wit,  for  hire,  to  the 
place  in  the  declaration  mentioned ;  that  the  said  box  secondly  men- 
tioned, and  the  said  purse,  were  envelopes  and  enclosures  in  which 
respectively  certain  parcel  of  the  residue  of  the  said  goods  were  con- 
tained, and  accessory  thereto ;  that,  before  and  at  the  time  when  the 
said  first-mentioned  box,  and  the  said  goods,  were  so  delivered  as  afore- 
said, the  defendants  had  caused  to  be,  and  there  was,  affixed,  in  legible 
characters,  in  a  public  and  conspicuous  part  of  a  certain  office  of  the 
defendants  for  the  receipt  of  packages  and  goods  to  be  carried  by  them 
as  such  common  carriers  as  aforesaid,  a  notice  under  and  according  to 
the  true  intent  and  meaning  of  the  said  statute,  whereby  they  the 
defendants  notified  that  a  certain  rate  of  charge  therein  mentioned  was 
required  to  be  paid  to  them,  over  and  above  the  ordinary  rate  of  carriage, 
as  a  compensation  for  the  greater  risk  and  care  to  be  taken  for  the  safe 
^QAQ-i   ^conveyance  of  articles  of  the  several  kinds  and  descriptions  in 
-I   the  1st  section  of  the  said  act  mentioned ;  and  that,  at  the  time 
of  the  delivery  of  the  said  package  or  parcel,  to  wit,  the  said  first- 
mentioned  box  and  the  said  goods  to  the  defendants  as  aforesaid,  the 
value  and  nature  thereof,  to  wit,  of  the  said  goods  so  exceeding  such 
value  as  aforesaid,  were  not  declared  by  the  person  delivering  the  same, 
or  any  one,  and  neither  the  said  increased  charge  was  then  or  at  any 
time  paid  or  offered,  nor  was  any  engagement  to  pay  the  same  accepted 
by  the  defendants  or  the  person  receiving  the  said  first-mentioned  box 
and  the  said  goods,  or  any  other  person  whatever. 

The  plaintiffs  joined  and  took  issue  upon  the  above  pleas ;  and,  for  a 
second  replication  to  the  third  plea,  said  that  the  loss  and  injury  in  the 
declaration,  and  every  part  thereof,  arose  from  the  felonious  acts  of 
servants  of  the  defendants  then  being  in  their  employ,  and  not  other- 
wise. 

The  defendants  took  and  joined  issue  on  the  plaintiffs'  second  replica- 
tion. 

They  also  demurred  to  the  second  replication,  on  the  ground  "  that 
the  defendants,  under  the  circumstances  stated,  were  not  liable  for  the 
felonious  acts  of  their  servants.*' 

SpinkSy  in  support  of  the  demurrer. — There  is  nothing  in  the  Carriers* 
Act,  11  G.  4  &  1  W.  4,  c.  68,  to  render  a  common  carrier  liable  for  the 
felony  of  his  servants :  to  constitute  an  answer  to  the  third  plea  in  this 
case,  therefore,  the  replication  should  have  alleged, — as  did  the  new 
assignment  in  Butt  v.  The  Great  Western  Railway  Company,  11  C.  B. 
140  (E.  C.  L.  R.  vol.  78), — that  the  felony  occurred  through  the  gross 
negligence  of  the  defendants.  [Willbs,  J. — That  case  has  been  very 
much  misunderstood.  It  was  not,  as  is  assumed  in  some  of  the  text- 
*3101  "^^^^^9  ^  ^case  under  the  statute  at  all.  It  was  twice  argued. 
-*  On  the  first  occasion,  the  replication  being  like  this,  I  demurred 
on  the  ground  that  carriers  are  not  answerable  at  common  law  for  the 
felonious  acts  of  their  servants.     The  plaintiffs  then  amended  by  new 
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assigning,  alleging  that  the  article  was  feloniously  stolen  by  certain 
servants  of  the  defendants  whose  names  were  unknown  to  the  plaintiffs, 
—"whereby  the  same  was  not  safely  and  securely  carried,  but  became 
nnd  was  wholly  lost  to  the  plaintiffs,  as  in  the  declaration  mentioned." 
The  defendants  again  demurred,  and,  upon  the  argument,  the  court 
suggested  (and  the  plaintiffs  adopted)  a  further  amendment,  by  replying 
a  loss  by  felony,  and  that  such  felony  arose  through  the  gross  negligence 
of  the  defendants.  It  was  there  assumed  on  all  hands  that  felony  did 
not  excuse  gross  negligence,  Crowder,  J. — Butt  v.  The  Great  Western 
Riilway  Company  is  explained  in  a  subsequent  case  of  The  Great 
Northern  Railway  Company,  app.,  Rimell,  resp.  18  C.  B.  675  (E.  C.  L. 
R.  vol.  83).  Jervis,  C.  J.,  there  said :  ^'  I  think  the  judge  has  altogether 
misconceived  the  decision  of  this  court  in  the  case  of  Butt  v.  The  Great 
Western  Railway  Company,  because,  when  the  defendants  set  up  a 
defence  under  the  statute,  negligence  has  nothing  to  do  with  the  question. 
The  rule  is  this, — under  the  statute,  felony  by  a  servant  is  a  sufficient 
answer  to  the  defence  set  up  by  the  carrier,  and  negligence  has  nothing 
to  do  with  it ;  and,  on  the  other  hand,  under  the  carriers'  notice,  negli- 
gence is  the  sole  question,  felony  is  immaterial.  Under  the  statute, 
felony  is  an  answer ;  under  the  notice,  negligence.  That  is  the  effect 
of  Butt  V.  The  Great  Western  Railway  Company,  which  was  a  case  of 
felony  permitted  or  occasioned  by  the  negligence  of  the  defendants." 
And  my  brother  Willes  added, — "I  am  glad  the  Lord  Chief  Justice  has 
explained  the  case  of  Butt  v.  The  Great  Western  Railway  Company ; 
for,  in  *8ome  modern  text-books,((i)  it  is  cited  as  a  case  upon  the  r^o-t  i 
statute,  which  in  truth  it  has  nothing  whatever  to  do  with.'*]  *- 
Those  dicta  conflict  with  the  decision  of  the  Court  of  Queen's  Bench  in 
the  case  of  Hinton  v.  Dibbin,  2  Q.  B.  646  (E.  C.  L.  R.  vol.  42),  2  Gale 
k  D.  36.     [Willes,  J.— Not  at  all.] 

Raymond^  contrsl,  was  not  called  upon. 

Crowbek,  J. — The  plea  is  answered  by  the  replication,  and  conse- 
quently the  plaintiffs  are  entitled  to  judgment. 

Willes,  J.,  and  Btles,  J.,  concurring, 

Judgment  for  the  plaintiffs. 


May  24.  The  issues  of  fact  came  on  to  be  tried  before  Byles,  J.,  at  the 
sittings  in  London  in  Trinity  Term,  1858.  The  facts  that  appeared  in  evi- 
dence were  as  follows : — The  plaintiffs  are  brothers,  and  were  both  acting 
as  agents  of  a  Mr.  Hollingham  of  Worthing  in  the  sale  of  an  article  used 
for  agricultural  purposes,  called  English  guano.  They  both  lodged  at 
Mr.  llollingham's  house  in  Augusta  Place,  Worthing.  On  the  17th  of 
August,  1857,  they  left  that  place  for  the  purpose  of  proceeding  to 
London  by  the  2.40  p.  m.  train,  accompanied  by  a  man  named  Oliver,  a 
servant  of  Mr.  Hollingham,  *who  carried  their  carpet-bags.  On  r^gio 
their  arrival  at  the  station,  it  was  discovered  that  a  deal  box  ^ 
which  they  had  intended  to  take  to  London  with  them  had  been  left 
behind,  and  accordingly  they  sent  Oliver  back  to  Augusta  Place  for  it, 
with  instructions  to  forward  it  to  The  Queen's  Head  Inn,  Borough,  by 

(a)  Se«  Chittj  and  Temple  on  Carriera,  55,  140;  Cbitty  on  Contracto,  6ih  edit  (by  RusaeU) 
437;  Addison  on  Contracts,  4th  edit.  515;  Smith'n  Mercantile  Law,  5tb  edit  (by  Powdeswell) 
286, 2S8(i);  1  Smith's  Le%diog  Cases,  4tb  edit  176. 
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the  next  train.  On  his  return  to  Augusta  Place,  Oliver  received  the 
box  from  Mr.  Hollingham,  with  a  direction  on  it  to  "J.  T.  Metcalfe, 
Queen's  Head,  Borough,"  and  delivered  it  to  a  porter  at  the  station  at 
Worthing,  in  time  for  the  4.20  train.  The  box  when  delivered  to  Oliver 
was  secured  by  a  padlock,  and  had  in  it,  amongst  other  things,  the  arti- 
cles enumerated  in  the  declaration,  enclosed  in  a  tin  box,  some  of  the 
articles  being  the  property  of  each  of  the  brothers.  On  the  morning  of 
the  18th  of  August,  between  9  and  10  o'clock,  the  box  was  delivered  at 
the  Queen's  Head  by  a  porter  belonging  to  the  company,  to  whom  a 
receipt  was  given  for  it  by  John  Thomas  Metcalfe,  who  paid  for  the 
carriage.  The  box  was  immediately  carried  up  stairs  to  a  bed-room, 
and  opened  by  George  Metcalfe,  when  it  was  found  that  the  tin  box  and 
its  contents  had  been  abstracted.  These  facts  were  proved  by  the  plain- 
tiifs,  Mr.  HoUingham,  and  the  man  Oliver. 

On  the  part  of  the  plaintiffs  it  was  insisted  that  there  was  ample  evi- 
dence to  prove  the  allegation  in  the  replication  that  the  loss  arose  from 
the  felonious  acts  of  servants  of  the  defendants ;  or,  at  all  events,  there 
was  enough  to  call  upon  the  defendants  for  explanation. 

For  the  defendants  it  was  submitted,  that  there  was  no  evidence  to  go 
to  the  jury  of  any  felony  by  a  servant  of  the  company,  and  that  there 
was  no  evidence  of  any  joint  bailment. 

The  learned  judge  directed  a  verdict  to  be  entered  for  the  plaintifi 
^q-tq-i  upon  the  first  and  second  issues,  and  '''for  the  defendant  upon  the 
J  third  plea  and  the  replication  thereto, — reserving  leave  to  the 
plaintiffs  to  move  to  enter  a  verdict  for  80Z.  if  the  court  should  be  of 
opinion  that  there  was  any  evidence  to  support  the  replication  which 
ought  to  have  been  submitted  to  the  jury;  and  also  leave  to  amend  hy 
striking  out  the  name  of  one  plaintiff,  if  necessary, — and  reserving  leave 
to  the  defendants  to  move  to  enter  the  verdict  for  them  on  the  second 
issue,  if  the  court  should  be  of  opinion  that  there  was  no  evidence  of  a 
joint  bailment  by  the  two. 

Lush^  Q.  C.  (with  whom  was  Raymond),  for  the  plaintiffs,  now  moved, 
pursuant  to  the  leave  so  reserved  to  him,  to  enter  the  verdict  for  them. — 
There  was  abundant  evidence  (unanswered,  as  it  was,  by  any  evidence 
on  the  part  of  the  defendants)  to  justify  the  jury  in  coming  to  the 
conclusion  that  the  tin  box  and  its  contents  had  been  abstracted  from 
the  outer  deal  box  by  some  person  in  the  company's  employ  whilst  it 
remained  in  their  custody.  [Williams,  J.,  referred  to  The  Great 
Northern  Railway  Company,  app.,  Rimell,  resp.,  18  C.  B.  575  (E.  G.  L 
R.  vol.  86).]  There  is  a  wide  distinction  between  that  case  and  the 
present :  there  was  no  evidence  there  of  a  felony  having  been  committed 
at  all, — nothing  but  the  mere  absence  of  delivery  of  the  parcel  at  its 
destination.  Here,  it  was  proved  that  the  box  was  delivered  to  the 
eompany  at  Worthing  locked,  and  that  it  was  delivered  by  them  locked 
at  the  place  to  which  it  was  directed  in  London.  [CocKBURN,  G.  J. — It 
would  be  rather  strong  to  presume  merely  from  that,  that  a  felony  had 
been  committed  by  a  servant  of  the  company.]  It  was  surely  enough 
to  call  upon  the  company  to  give  some  evidence  in  explanation.  This 
is  not  a  loss  which  could  have  occurred  by  negligence,  [Btles,  J. — The 
box  might  have  been  exposed  by  negligence  on  the  part  of  the  defend- 
*8141  *^^*]  ^^  ^^  enough  *for  the  plaintiffs  to  trace  the  box  and  its 
-^  contents  to  the  custody  of  the  company.   It  is  impossible  in  suet 
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a  case  to  prove  more.  [Williams,  J. — We  all  know  very  well  that 
there  is  danger  of  other  persons  besides  the  company's  servants  gaining 
access  to  parcels  of  value.  Byles,  J. — You  begin  by  showing  that  the 
box  is  carried  for  you  by  the  servant  of  a  third  person  from  Augusta 
Place  to  the  railway  station  at  Worthing.]  There  is  no  suggestion  that 
the  tin  box  and  its  contents  were  not  in  the  other  box  at  the  time  of  its 
delivery  at  the  Worthing  station.  [CoCKBURN,  C.  J. — The  statute  was 
intended  for  the  protection  of  the  carrier  in  respect  of  valuable  articles, 
which  require  more  than  ordinary  care.  That  protection  will  be  entirely 
withdrawn  if  felony  is  to  be  assumed  without  some  reasonable  founda- 
tion for  it.  It  is  incumbent  on  the  plaintiff  to  prove,  not  the  possibility, 
bpt  the  fact  of  a  felony  having  been  committed  by  a  servant  of  the 
company.]  It  would  be  absolutely  impossible  to  bring  a  charge  of 
felony  home  to  any  one  of  the  company's  servants.  [Williams,  J. — 
That  only  shows  that  it  is  a  difficult  thing  to  prove  the  exception  which 
pa  rely  on.]  The  evidence  shows  that  a  felony  had  been  committed 
whilst  the  box  was  in  the  possession  of  the  company :  and  there  is  no 
evidence  that  any  person  other  than  the  servants  of  the  company  had 
an  opportunity  of  getting  at  it.  To  hold  that  that  is  not  evidence  enough 
to  call  upon  the  company  for  an  answer,  will  virtually  operate  as  a  repeal 
of  the  statute. 

CocKBURN,  G.  J.,  being  a  shareholder  in  the  company,  declined  to 
take  any  part  in  the  judgment. 

Williams,  J. — I  am  of  opinion  that  there  ought  to  he  no  rule.  I  am 
ready  to  concede  that  this  case  does  differ  from  that  of  The  Great 
Northern  Railway  *Company,  app.,  Rimell,  resp.,  18  C.  B.  575  r*Q|c 
E.  C.  L.  R.  vol.  86),((i)  inasmuch  as  here  there  was  evidence  '• 
from  which  the  jury  might  conclude  that  a  felony  had  been  committed 
fay  somebody.  But  the  plaintiffs  are  not  entitled  to  recover  unless  they 
show  affirmatively  that  the  goods  in  question  were  lost  by  means  of  a 
felony  committed  by  one  of  the  company's  servants.  It  is  a  general 
rale  of  law  that  every  man  is  presumed  to  be  innocent  until  proved  to 
he  guilty :  and  the  servants  of  a  railway  company  are  not  to  be  excluded 
from  the  benefit  of  that  rule.  Now,  it  is  impossible  to  say  that  there 
was  any  evidence  that  the  box  in  question  was  feloniously  abstracted  by 
one  of  the  company's  servants.  If  such  a  question  were  to  be  left  to 
the  jury,  upon  what  is  called  a  scintilla  of  evidence,  whether  or  not  the 
loss  had  occurred  through  the  felony  of  a  servant  of  the  company,  we 
all  know  too  well  the  tendency  of  juries  to  find  against  railway  com- 
panies, to  doubt  what  would  be  the  result.  But,  to  hold  such  evidence 
as  this  to  be  enough  would  be  altogether  to  deprive  the  company,  as 
carriers,  of  the  protection  which  the  legislature  has  thought  fit  to  throw 
around  them  in  certain  cases. 

WiLLES,  J. — I  am  of  the  same  opinion.  All  that  the  evidence  here 
ahows,  is,  that  the  box  was  given  into  the  custody  of  a  servant  oF  the 

(a)  lo  that  ease,  a  parcel  wa«  delivered  to  a  porter  of  the  railway  oompaoy  at  the  station,  to 
le  forivarded  from  Gloooester  to  London,  after  the  waj-hill  and  the  guard's  pareel-book  had 
been  made  ap.  The  parcel  was  placed  bj  the  porter  in  the  usual  receptacle,  a  looked  box  in  the 
loggag^-v^n,  and  entered  bj  him  on  the  waj-bill;  but  the  fact  of  his  having  so  placed  it  in  the 
box  was  not  communicated  to  the  guard.  After  several  intermediate  stoppages,  the  train  reached 
LoDdoD,  when  the  parcel  was  missed : — Held,  no  evidence  for  the  Jury  of  the  parcel  having 
besD  stolen  hj  a  servant  of  the  company. 
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*S161  ^^^^P^'^y  *t  Worthing,  *and  that  they  were  employed  to  carry  it, 
^  \vithout  any  notice  of  the  nature  and  value  of  its  contents ;  and 
that,  when  it  reached  its  destination  in  London,  it  was  found  that  a 
portion  of  its  contents  had  been  abstracted.  That  might  have  been 
done  either  by  one  of  the  servants  of  the  company  or  by  some  other 
person.  In  order  to  make  out  a  greater  degree  of  likelihood  that  the 
act  was  committed  by  a  servant  of  the  company  than  by  any  one  else, 
the  plaintiffs  might  have  shown  a  prim&  facie  case  had  the  defendants 
only  been  carriers  of  goods,  or  if  it  had  appeared  that  the  box  could  not 
have  been  exposed  so  that  other  persons  coming  to  the  railway  might 
have  had  access  to  it.  Everybody  knows  that  that  is  not  so.  The 
servants  of  the  company,  probably  too  few  in  number,  may  have  been 
obliged  for  a  time  to  leave  the  box  in  the  office,  or  in  the  van  with  the 
door  open,  when  strangers  might  be  about,  ready  to  take  advantage  of 
the  opportunity.  To  complete  the  circumstantial  evidence  here,  there 
is  wanting  some  fact  which  is  more  consistent  with  a  loss  by  felony  of  a 
servant  of  the  company  than  with  any  reasonable  view  of  the  case  to  the 
contrary.  I  think  there  was  no  evidence  here  upon  which  the  jury 
ought  to  act,  or  upon  which  any  reasonable  being  could  act,  in  arriving 
at  the  conclusion  contended  for  on  the  part  of  the  plaintiffs. 

Byles,  J. — The  facts  of  this  case  are  in  some  respects  stronger,  and 
in  some  weaker,  than  were  those  in  The  Great  Northern  Railway  Com- 
pany, app.,  Rimell,  resp.  There  was  no  proof  that  the  box  was  safe  at 
the  Worthing  station,  or  when  it  was  placed  in  the  van,  or  that  it  was 
placed  in  the  van  at  all,  or  that  the  van  was  locked :  nor  was  there  any 
evidence  as  to  what  became  of  it  on  unloading  in  London,  or  when 
it  was  deposited  at  the  terminus  in  London,  or  as  to  the  mode  of 
^0171  ^conveying  it  to  the  hotel  where  the  plaintiffs  were  staying, 
-'  except  that  one  of  the  company's  porters  brought  it  there. 
There  was  nothing  to  exclude  the  supposition  that  the  tin  box  might 
have  been  abstracted  by  some  one  else,  so  as  to  fix  it  upon  a  servant  of 
the  company.  In  The  Great  Northern  Railway  Company,  app.,  Rimell, 
resp.,  it  was  proved  that  the  parcel  was  placed  by  the  porter  in  the  usual 
receptacle,  a  locked  box  in  the  van ;  and  yet  Jervis,  C.  J.,  says, — 
**  I  think  the  judge  was  wrong  in  leaving  the  first  question"  (whether 
the  parcel  had  been  stolen  by  some  one  of  the  company's  servants) 
'^  to  the  jury,  because  there  was  in  my  opinion  no  evidence  whatever  for 
them  that  any  felony  had  been  committed  by  any  one  of  the  servants 
of  the  company.  In  truth,  unless  the  courts  in  cases  of  this  sort  take 
upon  themselves  the  duty  of  deciding,  the  statute  (11  G.  4  &  W.  4,  c.  68), 
which  was  intended  for  the  protection  of  the  carrier,  will  become  a  dead 
letter;  for,  juries  always  will  find  felony  as  against  a  company.  I  think 
it  is  the  duty  of  the  presiding  judge  to  withdraw  the  question  altogether 
from  the  jury,  and  not  to  allow  them  an  opportunity  of  finding  in  favour 
of  the  plaintiff  in  defiance  of  all  evidence.  I  therefore  think  the  judge 
of  the  county  court  in  this  case  was  wrong  in  leaving  it  to  the  jury  at 
all,  and  that  he  ought  at  once  to  have  directed  a  nonsuit."  For  these 
reasons,  it  seems  to  me  that  there  is  no  ground  for  disturbing  the  con- 
clusion of  the  jury.  Rule  refused.(a) 

(a)  From  the  l&oguage  of  the  jadgment,  it  woald  seem  that,  if  the  box  bad  been  reeeired  by 
the  servants  of  the  oompany  at  Augusta  Place,  Worthing,  and  had  been  delivered  bj  them  st 
the  Queen's  Head|  in  London,  and  so  had  been  in  their  custody  and  under  their  control  dnriiif 
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May  26.  BoviU^  Q.  C.  (with  whom  was  Crea9y\  in  pursuance  of  the 
leave  reserved  to  him  at  the  trial,  now  moved  *to  enter  a  verdict  r^co-io 
for  the  defendants  on  the  second  issue,  on  the  ground  that  there  ^ 
vas  no  evidence  of  a  joint  bailment  bj  the  two  plaintiffs.  There  was  no 
joint  property  in  the  box  or  its  contents.  The  delivery  of  it  to  the 
company  was  by  one  of  the  plaintiffs  only  (John  Thomas  Metcalfe),  and 
it  was  directed  to  him,  and  the  carriage  of  it  was  paid  by  him. 
[WiLLRS,  J. — Which  was  the  owner  of  the  deal  box  ?]  That  did  not 
appear.  [Cockburn,  G.  J. — Why  should  it  be  the  less  a  joint  bailment 
because  the  contents  were  in  part  the  separate  property  of  each  of  the 
plaintiffs  ?  This  is  a  very  unworthy  objection  for  the  company  to  take. 
Suppose  the  plaintiffs  had  each  brought  a  separate  action,  what  observa- 
tions would  there  not  have  been  made  upon  the  conduct  of  the  attorney  ? 
Byles,  J. — I  reserved  leave  to  amend  by  striking  out  the  name  of  one 
of  the  plaintiffs.  The  only  consequence,  therefore,  of  the  success  of 
this  miserable  objection  would  be,  that  the  one  who  is  struck  out  might 
bring  another  action,  and  might  come  better  prepared  with  evidence  of 
the  felony.] 

Cockburn,  C.  J. — I  think  there  should  be  no  rule  in  this  case.  I 
think  there  was  abundant  evidence  of  a  joint  contract.  The  box  appears 
to  have  contained  property  belonging  separately  to  each  of  the  plaintiffs, 
bat  none  in  which  they  had  a  joint  ownership.  The  question  is  whether 
there  was  a  delivery  to  the  company  to  be  carried  on  behalf  of  the  two 
jointly.  I  am  of  opinion  that  there  was.  The  delivery  was  not  by  the 
hand  of  either  of  the  plaintiffs;  but  by  a  third  '^'person,  with  r«oiQ 
whom  the  company  contracted  as  with  the  agent  of  an  unknown  ^ 
principal.  Having  so  contracted  with  him,  it  turns  out  that  he  was 
agent,  not  for  one  of  the  plaintiff's  only,  but  for  both.  If  so,  the  contract 
was  with  the  two  jointly. 

Williams,  J. — I  also  am  of  opinion  that  there  was  a  joint  contract,  and 
a  joint  consideration :  and,  if  so,  the  authorities  establish  that  it  is  imma- 
terial that  the  plaintiffs  have  separate  interests  in  the  subject-matter.  This 
appears  from  the  following  passage  in  1  Rolle's  Abridgment,  Action  %ur 
Gau  (Z),  pi.  9, — ^'  Si  en  action  sur  case  per  A.  et  B.  vers  C,  soit  recite  en 
le  declaration  que  lou  certain  particuler  avers  appertient  al  A.,  et  auters 
particnler  avers  appertient  al  B.,  fueront  toll  per  pei-son  nemy  conus,  en 
eonsideracion  de  10^.  done  per  A.  et  B.  al  C,  G.  assume  et  promise  a 
procurer  les  ditz  avers  d'estre  restore  al  A.  et  B.,  et  pur  ceo  que  lea 
avers  ne  fueront  restore  ils  porteront  cest  action :  cest  action  est  biea 
port  joyntment  per  A.  et  B.,  coment  que  les  avers  que  appertient  al  A. 
doint  eatre  restore  a  luy,  et  les  autres  avers  a  B.,  et  issint  le  chose  d*estre 
performe  severall  et  nemy  joynt,  uncore  entant  que  le  contract  est  joynt 
et  le  eonsideracion  joynt,  et  n'est  conus  quant  lun  done  et  quant  Tauter, 
Taction  est  bien  port  joyntment.  Hill  1649,  enter  Ivans  et  Raans  v. 
Draper,  adjudge,  ceo  esteant  move  en  arrest  de  judgment.''(a)  r^ooQ 
*That  authority  establishes  that,  if  this  had  been  an  action  upon  ^ 

the  whole  of  the  tr&nsit,  it  woald  equally  have  been  held  that  there  was  no  evidence  to  go  to 
^e  jury  that  ite  eootente  bad  been  abstracted  by  a  servant  of  the  company, 

(a)  This  ease  is  cited  in  Yin.  Abr.  Action*  (Z,)  pi.  9,  in  marg..  by  the  name  of  Vaux  v.  Stew- 
tfd;  and  it  is  also  reported  three  times  in  Style,  pp.  156,  157,  203.  On  the  first  occaf>inn,  Roll, 
C.  J.,  is  reported  to  have  said:  "The  promise  here  is  entire,  for  the  convideration  is  entire,  and 
10  the  action  may  be  jointly."  On  the  second  occasion,  he  held,  "  that  it  is  an  entire  promise, 
udajoiotooneiderationi  though  the  cattle  taken  were  several,  and  therefore  the  action  muy  be 
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the  contract  itself,  it  would  properly  have  been  a  joint  action.  And, 
*S^11   ^^^^^^g^  ^^^  ^^  ^^^  ^^  ^action  upon  the  contract,  hut  for  a  breach 

'^  -^  of  duty,  Btili  it  is  founded  on  contract,  and  must  follow  the  gene- 
ral rules  as  to  joinder  which  govern  actions  ex  contractu. 

WiLLBS,  J. — I  am  entirely  of  the  same  opinion.  It  is  certainly  a 
very  strange  question  for  the  company  to  raise,  inasmuch  as  the  only 
effect  of  holding  the  contract  to  have  been  with  each  separately,  would 
be  that  the  company  must  be  harassed  by  two  actions  when  the  whole 
merits  might  be  disposed  of  in  one.  The  remedy  would  be  by  striking 
out  the  name  of  George  Metcalfe,  to  whom  the  box  was  not  addressed, 
and  who  did  not  pay  the  carriage  of  it,  pursuant  to  the  leave  reserved 
at  the  trial.  But  it  appears  to  me  that  the  point  is  disposed  of  by  say- 
ing that  there  was  some  evidence  that  the  box  with  its  contents  was 
delivered  to  the  company  upon  a  joint  contract  to  be  carried  for  the  two 
plaintiffs,  because  it  wds  delivered  by  a  person  who  might  reasonably  be 
considered  to  have  been  at  the  time  the  servant  of  both.  No  evidence 
appears  to  have  been  given  as  to  the  ownership  of  the  box  :  but  it  was 
in  the  joint  use  of  the  two  plaintiffs  for  the  purpose  of  the  journey.  I 
think  there  was  enough  evidence  to  warrant  the  jury  in  concluding  that 
there  was  a  joint  delivery  of  the  box  to  the  company,  and  a  receipt  of 
it  by  them  under  a  joint  contract,  and  therefore  that  the  action  was  well 
brought  in  the  names  of  the  two  plaintiffs. 

Btles,  J.,  concurred.  Rule  refused. 

Joiot;  aod,  if  one  laj  out  money  for  a  thing  aMomed  to  be  done  for  a  third  person,  if  it  be  not 
done  an  acUon  shall  be  brought  upon  the  assumpsit  by  bim  who  laid  out  the  money."  Boti 
"because  a  case  was  cited  out  of  Yelverton's  Reports  (Rippon  v.  Morton,  Telr.  1)  to  be  sgsinst 
the  opinion  of  the  court,  therefore  the  court  ordered  the  counsel  to  bring  that  ease,  and  in  the 
mean  time  they  would  advise."  On  the  third  occasion,  the  ease  is  thus  stated : — **  Vans  and 
Vaux  brought  an  action  upon  the  case  against  Draper,  upon  a  promise,  and  declared  that  the 
defendant,  in  consideration  of  10^  paid  by  the  plaintiffs  unto  the  defendant,  did  assume  and 
promise  unto  the  plaintiffs  to  procure  certain  catde  of  the  plaintiffs  taken  from  them  by  a  third 
person,  to  be  redelivered  unto  them  by  such  a  time,  and  for  not  performing  this  promise  they 
i>rought  their  action.  Upon  non  assumpsit  pleaded,  there  was  an  issue  joined,  and  a  verdiek 
found  for  the  plaintiffs.  The  defendant  moved  in  arrest  of  judgment,  that  this  aetion  was  not 
well  brought  jointly  by  the  plaintiffs,  but  that  they  ought  to  have  brought  two  several  sctions, 
in  regard  that  the  promise  upon  which  the  action  was  founded  was  not  an  entire  promise,  but 
was  a  several  promise  made  to  each  of  the  plaintiffs.  The  counsel  on  the  other  side  prayed  for 
judgment,  and  said  the  promise  was  entire,  made  to  both,  and  not  several,  and  so  the  jury  have 
found  it,  which  shall  be  intended  to  be  true :  and,  if  ic  should  not  be  <o,  U  would  be  disadvan- 
tageous for  the  defendant.  Hales  said,  on  the  other  side,  that  the  assampsit  is  several,  and  the 
aou  to  be  done  by  the  defendant  to  the  plaintiffis  are  several,  although  the  assumpsit  soands  as 
a  joint  assumpsit.  Roll,  C.  J.,  said,  that  the  consideration  given  is  entire  and  eannot  be  divided, 
smd  there  is  no  inconvenience  in  joining  in  the  action  in  this  case :  but,  if  one  bad  brought  the 
action  alone,  it  might  have  been  questionable.  Nicholas  and  Ask,  jnstioes,  of  the  same  opinioa. 
But  Jerman,  justice,  differed,  and  said  that  these  are  several  promises,  vis.,  to  deliver  such 
chattel  severally  to  each  of  them  as  did  belong  properly  to  them,  and  so  there  must  be  two 
Mveial  actions.    But  judgment  was  given  for  the  plaintill^  except  better  matter  showed." 
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jL  eoDtneted  with  B.  to  repair  %  tteam  threshiDg-macbiDe,  undortakiDg  to  get  it  ready  for  har- 
vest time.  A  new  ftre-boz  being  needed,  C.  engaged  to  make  one  for  A.  '*  in  about  a  fortnight,'' 
bet  failed  in  the  performance  of  hie  contract,  and  A.  (who  had  paid  C.  for  the  article)  waa 
obliged  to  get  one  made  elsewhere,  at  an  additional  eoift ;  bat  thie  he  did  not  do  in  time  to 
eneble  him  to  perform  bin  contract  with  B.  (although  there  waa  ample  time  for  him  to  bare 
done  10  after  C.  bad  brolien  kU  contract) ;  whereupon  B.  sned  A.,  who  paid  him  20/.  to  eettle 
the  eetion  : — Held,  that  A.  waa  entitled  to  recover  froir  C.  the  snm  he  had  paid  him  for  the 
fire>boi,  and  the  extra  coat  incurred  in  getting  another;  but  that  the  compensation  paid  by 
A.  to  B.  was  not  aueb  a  damage  "as  might  fairly  and  reaaonably  be  conaidered  either  aa 
arising  naturnlly  from  C/a  breach  of  contract,  or  auch  aa  might  reasonably  be  supposed  to 
bare  been  in  the  contemplation  of  the  partiea,  at  the  time  they  made  the  contract,  aa  the  pro- 
bable result  of  the  breach  of  it," — within  the  rule  in  Hadley  v.  Bazendale,  0  Exch.  341.f 

This  was  an  action  for  a  breach  of  contract  in  not  delivering  a  fire- 
box within  the  time  stipulated. 

The  declaration  stated  that  the  plaintiff,  before  the  time  of  the  making 
of  the  agreement  with  the  defendant  thereinafter  mentioned,  had  been 
employed  bj  a  certain  person  to  repair  and  put  in  order  for  him  a  steam 
threshing-engine,  the  said  engine  to  be  finished  and  delivered  to  the  said 
person  by  a  certain  specified  time,  at  and  on  certain  reward  to  be  paid 
to  the  plaintiff  by  the  said  person  ;  and  thereupon  the  plaintiff  retained 
and  employed  the  defendant  to  make  or  repair  for  him  a  fire-box  for  the 
said  steam  threshing-engine  of  a  certain  size,  and  according  to  certain 
instructions  given  to  the  defendant  by  the  plaintiff,  and  by  a  time  agreed 
upon  between  the  plaintiff  and  the  defendant,  which  said  retainer  the 
defendant  accepted  at  and  for  the  sum  of  12Z.,  and  which  said  sum  the 
pkintiff  paid  to  the  defendant  before  the  delivery  by  the  defendant  of 
the  fire-box  thereinafter  mentioned :  Averment,  that  although  the  de- 
fendant had  delivered  a  fire-box  as  and  for  the  fire-box  so  agreed  to  be 
made  or  repaired  by  him  for  the  plaintiff,  yet  he  did  not  do  the  same  by 
the  time  agreed  upon  between  the  plaintiff  and  the  defendant,  nor  accord- 
ing to  the  said  instructions  of  the  plaintiff,  but  wholly  neglected  and 
disobeyed  the  same  instructions ;  and  although,  when  the  plaintiff  so 
employed  the  defendant  to  make  or  repair  the  said  *fire-box,  he  r:^Qoq 
informed  the  defendant  for  what  purpose  he  required  the  same,  '- 
and  of  what  size  and  materials  the  same  must  be,  and  by  what  time  the 
plaintiff  had  contracted  with  the  said  person  to  finish  and  deliver  the 
said  steam  threshing-machine,  and  which  said  time  had  long  elapsed ; 
yet  the  defendant  had  made  and  delivered  to  the  plaintiff  a  fire-box 
unsuited  to  and  unfit  for  the  said  steam  threshing-engine,  imperfect  in 
materials,  and  different  in  size  from  the  fire-box  agreed  to  be  made  by 
the  defendant,  and  wholly  useless  to  the  plaintiff,  and  that  the  defendant 
had  refused  to  make  a  fire-box  fit  for  the  steam  threshing-engine,  or  to 
return  the  said  sum  of  12/.  to  the  plaintiff;  whereby  the  plaintiff  had 
not  only  lost  the  said  sum  of  12Z.  so  paid  by  him  to  the  defendant,  but 
had  incurred  great  expense  in  and  about  constructing  a  fit  and  proper 
fire-box  for  the  said  steam  threshing-engine,  and  was  also  liable  to  make 
compensation  to  the  said  person  for  the  delay  in  delivering  the  said 
steam  threshing-machine  to  him,  such  delay  being  caused  by  the  wrong- 
ful conduct  of  the  defendant. 

There  were  also  coonts  for  money  payable  by  the  defendant  to  the 
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plaintiff,  and  for  money  received  by  the  defendant  to  the  use  of  the 
plaintiff. 

The  defendant  traversed  the  retainer  and  the  alleged  breaches  of 
contract,  and  also  pleaded  never  indebted ;  whereupon  issue  was  joined. 

The  cause  was  tried  before  Channel],  B.,  at  the  last  Assizes  at  Wor- 
cester. The  facts  were  as  follows : — In  the  spring  of  1857,  the  plaintiff, 
an  engineer,  was  employed  by  one  Sheaf  to  repair  a  steam  threshing- 
engine  ;  the  work  to  be  finished  before  harvest,  or  by  the  end  of  July  or 
the  beginning  of  August.  It  being  found  necessary  to  get  a  new  fire- 
box made,  the  plaintiff  in  June  went  to  the  defendants  at  Birmingham 
*3241  ^^^  verbally  contracted  with  them  to  make  one  for  *him  for  121, 
-■  Upon  inquiring  how  long  it  would  take  to  make  it,  the  defend- 
ants'foreman  answered,  ^^  About  a  fortnight."  The  fire-box  was  not 
sent  to  the  plaintiff  until  the  8d  of  September,  when  it  was  found  to  be 
useless.  The  plaintiff  was  then  obliged  to  employ  another  person  to 
make  another  fire-box,  for  which  he  had  to  pay  202.  The  threshing- 
engine,  in  consequence  of  these  delays,  not  being  ready  until  November, 
Sheaf  brought  an  action  against  the  plaintiff  to  recover  damages  in 
respect  of  his  breach  of  contract,  claiming  &0L  ;  but  he  ultimately  settled 
the  matter  by  accepting  202.  and  costs,  making  together  252.  17«. 

It  did  not  appear  that  the  plaintiff,  when  he  gave  the  defendants  the 
order  for  the  fire-box,  communicated  to  them  the  nature  of  his  contract 
with  Sheaf;  or  that  they  were  made  aware  of  it  until  after  there  had 
been  a  complete  breach  of  that  contract ;  although  there  was  some  evi- 
dence of  a  conversation  between  Sheaf  and  the  defendants  upon  the 
subject  in  the  month  of  June. 

Under  the  direction  of  the  learned  Baron,  the  jury  returned  a  verdict 
for  the  plaintiff  for  the  122.  which  he  had  paid  the  defendants  for  the  fire- 
box, 82.  for  the  extra  expenses  he  had  incurred  in  procuring  another, 
and  202.  in  respect  of  the  compensation  he  had  paid  to  Sheaf  for  the 
non-performance  of  his  contract  with  him. 

Pigotty  Serjt.,  on  a  former  day  in  this  term,  pursuant  to  leave  re- 
served, obtained  a  rule  Nisi  to  reduce  the  damages  by  the  sum  of  202. 
on  the  grounds  that  no  precise  time  was  contemplated  by  the  contract 
between  the  plaintiff  and  the  defendants,  and  that  the  payment  to  Sheaf 
was  not  a  damage  fairly  resulting  from  the  defendants*  breach  of  their 
contract. 

*3251  Huddleston^  Q.  C,  and  R,  Kettle^  on  a  subsequent  day,  '^'showed 
■^  cause. — The  plaintiff  is  entitled  to  recover,  not  only  the  sum  he 
had  paid  to  the  defendants  for  the  useless  fire-box,  and  the  82.  which  he 
was  obliged  to  pay  to  procure  another,  but  also  the  damages  he  was 
compelled  to  pay  to  Sheaf  for  his  breach  of  contract,  which  but  for  the 
defendants*  failure  to  perform  their  contract  with  him  he  would  not  have 
incurred.  The  rule  as  laid  down  by  the  Court  of  Exchequer  in  Hadley 
V.  Baxendale,  9  Exch.  341,t  is,  that,  "where  two  parties  have  made  a 
contract  which  one  of  them  has  broken,  the  damages  which  the  other 
party  ought  to  receive  in  respect  of  such  breach  of  contract  should  be 
such  as  may  fairly  and  reasonably  be  considered  either  arising  naturally, 
i.  e.  according  to  the  usual  course  of  things,  from  such  breach  of  con- 
tract itself,  or  such  as  may  reasonably  be  supposed  to  have  been  in  the 
contemplation  of  both  parties,  at  the  time  they  made  the  contract,  as 
the  probable  result  of  the  breach  of  it."    That  rale  was  acted  upon  in 


COMMON  BENCH  REPORTS.    (4  J.  SCOTT.    N.  S.)         825 


Bnimley,  app.,  Chesterton,  resp.,  2  C.  B.  N.  S.  692  (E.  C.  L.  R.  vol. 
89),  where  it  was  held,  that,  where  a  tenant  holds  over  after  the  expira- 
tion of  a  notice  to  quit,  the  landlord  is  entitled  to  recover  against  him 
the  reasonable  damages  and  costs  sustained  by  him  in  an  action  at  the 
salt  of  a  party  to  whom  he  had  contracted  to  let  the  premises,  but  to 
whom  the  tenants'  wrongful  act  had  prevented  him  from  delivering 
possession.  In  giving  judgment,  Cockburn,  C.  J.,  says:  "This  use  of 
the  land  by  the  landlord,  viz.,  the  letting  it  to  a  new  tenant,  is  the 
common  and  ordinary  course  of  dealing  on  the  part  of  an  owner  of  land. 
The  defendant,  therefore,  must  have  understood,  that,  when  the  plaintiff 
gave  him  notice  to  quit,  he  would  enter  into  a  contract  with  a  new  tenant 
to  let  the  premises  to  him  from  the  expiration  of  such  notice.  And  in 
this  ca:$e  there  is  the  further  and  not  unimportant  fact  that  the  tenant 
was  apprised  of  the  fact  that  the  "^landlord  had  relet  the  premises,  r^^ooa 
and  consequently  was  aware  of  the  inconvenience  and  loss  he  was  ^ 
exposing  him  to  by  his  improper  conduct.  I  therefore  think  it  not  at 
all  unreasonable,  but,  on  the  contrary,  very  salutary,  to  hold  him  liable 
to  compensate  his  landlord  to  the  extent  of  the  natural  and  necessary 
consequences  of  his  wrongful  act. "(a)  The  natural  consequence  result- 
ing from  the  non-performance  of  the  defendants'  contract,  was,  the  non- 
completion  by  the  plaintiff  of  his  contract  with  Sheaf.  [Crowdbr,  J. — 
The  damages  claimed  by  Sheaf  could  hardly  be  said  to  be  the  natural 
consequence  of  the  defendants'  breach  of  their  contract  with  the  plain- 
tiff.] At  all  events,  it  comes  within  the  second  branch  of  the  rule  laid 
down  in  Hadley  v.  Baxendale :  it  might  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  the  parties,  at  the  time  they  made  the 
contract,  as  the  probable  result  of  the  bteach  of  it ;  for,  the  defendants 
knew  that  the  article  was  wanted  for  the  ensuing  harvest,  and  that  the 
inevitable  consequence  of  the  non-performance  of  their  contract  would 
be  that  the  plaintiff  would  be  unable  to  perform  his  contract  with  Sheaf. 
[Btles,  J. — There  was  no  evidence  that  the  defendants  were  aware  of 
the  plaintiff's  contract  with  Sheaf  until  after  breach.] 

Pigotty  Serjt.,  in  support  of  the  rule. — The  plaintiff  is,  no  doubt, 
entitled  to  recover  back  the  12/.  he  paid  for  the  fire-box,  and  also  the 
8/.  for  the  difficulty  in  getting  another  one :  but  he  clearly  is  not  entitled 
to  ^recover  anything  in  respect  of  the  contract  which  he  had  made  t^loot 
vith  Sheaf.  At  the  time  the  order  was  first  given,  in  June,  the  ^ 
plaintiff  did  not  communicate  to  the  defendants  his  engagement  with 
Sheaf  to  have  the  threshing-engine  ready  in  time  for  harvest ;  nor  did 
he  do  so  until  after  there  had  been  a  complete  breach  of  the  contract 
between  him  and  Sheaf.  Damages  from  the  plaintiff's  breach  of  his 
contract  with  Sheaf  clearly  could  not  have  been  in  the  contemplation  of 
the  parties  as  flowing  from  the  breach  of  the  defendants'  contract  with 
the  plaintiff,  so  as  to  bring  the  case  within  the  rule  in  Hadley  v.  Baxen- 
dale. As  soon  as  the  defendants  had  broken  their  contract,  it  was  the 
plaintiff's  duty  to  put  himself  in  a  position  to  perform  his  contract  with 
Sheaf,  by  procuring  a  fire-box  elsewhere, — Peterson  v.  Ayre,  18  C.  B. 
S6o  (E.  G.  L.  R.  vol.  76),  per  Maule,  J., — and  he  had  ample  time  to 

(a)  Willes,  J.,  obaenrcd  that  he  wm  erroneoasly  reported  in  thU  ease  to  hare  laid, — ''  I  woald 
with,  bowerer,  to  guard  myielf  fVom  admittiDg,  that,  apart  from  contract,  the  tenant  ii  liable 
for  holding  orer;"  and  that  it  ought  to  bare  been,  "that,  in  an  acHon  of  eonlraet,  the  tenant 
wonld  be  lUble  for  holding  over." 
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do  this  before  the  commencement  of  harvest ;  for,  it  appeared  that  it 
eould  have  been  made  in  a  fortnight.  It  would  be  monstrous  to  hold 
the  defendants  responsible  for  the  breach  of  a  contract  with  a  third 
party,  the  terms  of  which  they  were  wholly  unacquainted  with. 

Cur.  adv.  vult. 
CroweIer,  J.,  now  delivered  the  judgment  of  the  court : — 
This  case  was  argued  on  Friday  last  before  my  Brothers  Willes  and 
Byles  and  myself.     The  rule  sought  to  reduce  the  damages :  and  we  are 
of  opinion  ths^t  it  must  be  made  absolute.     The  action  was  brought  to 
recover  damages  for  the  breach  of  a  contract  entered  into  between  the 
plaintiff  and  the  defendant,  under  which  the  defendant  was  to  furnish  a 
fire-box  for  the  plaintiff  by  a  given  time.    The  article  was  not  furnished 
^0.70-1   within  the  time,  and,  when  it  was  sent  to  the  "^plaintiff,  it  was  found 
"^  -I  to  be  utterly  useless.    The  plaintiff,  who  had  paid  the  sum  agreed 
on,  viz.  12Z.,  sought  to  recover  back  that  sum,  together  with  the  damages 
which  he  had  sustained  by  reason  of  the  defendants'  breach  of  contract. 
The  jury  gave  a  verdict  for  12Z.,  the  sum  paid,  and  a  further  sum  of 
8Z.  for  the  extra  expense  which  the  plaintiff  was  put  to  in  procuring 
another  fire-box,  and  about  which  there  is  no  dispute.     They  also  gave 
a  further  sum  of  20Z.  as  special  damage  arising  from  the  defendants' 
breach  of  contract.    The  question  is  whether  the  jury  were  warranted  in 
giving  this  latter  sum.     We  are  of  opinion  that  they  were  not.     The 
special  damage  was  sought  to  be  recovered  by  reason  of  the  plain tiff*s 
having  entered  intp  a  contract  with  one  Sheaf  to  repair  for  him  a  steam 
threshing-machine.     The  contract  between  the  plaintiff  and  the  defend- 
ants as  CO  the  fire-box  was  quite  separate  and  distinct  from  that.     The 
defendants  had  nothing  whatever  to  do  with  the  contract  between  Sheaf 
and  the  plaintiff.     But  it  was  said,  that,  inasmuch  as  Sheaf  had  brought 
an  action  against  the  plaintiff  for  his  breach  of  contract, — a  breach  of 
contract  occasioned  by  the  insufficiency  of  the  article  furnished  by  the 
defendant, — and  had  recovered  damages  (or  been  paid  a  sum  of  20/.)  for 
the  breach  of  that  contract,  that  was  a  damage  which  the  plaintiff  was 
entitled  to  recover  against  the  defendants  for  the  breach  of  their  contract 
We  think,  however,  that  this  case  is  entirely  governed  by  that  of  Iladley 
V.  Baxendale,  9  Exch.  341,1  to  which  reference  was  made,  and  does  not 
come  within  that  rule  by  which  alone  this  sum  could  be  recovered  as 
special  damage.     It  is  laid  down  by  the  Court  of  Exchequer  in  Hadley 
V.  Baxendale,  that,  ^'  where  two  parties  have  made  a  contract,  which  one 
of  them  has  broken,  the  damages  which  the  other  party  ought  to  receive 
*^291  ^^  respect  of  such  breach  of  contract,  should  be  such  as  *may 
-■   fairly  and  reasonably  be  considered  either  arising  naturally,  that 
is,  according  to  the  usual  course  of  things,  from  such  breach  of  contract 
itself,  or  such  as  may  reasonably  be  supposed  to  have  been  in  the  con- 
templation of  both  parties,  at  the  time  they  made  the  contract,  as  the 
probable  result  of  the  breach  of  it."     Now,  it  is  quite  clear  that  this 
special  damage  was  not  the  ordinary  consequence  of  the  breaking  of  the 
defendants'  contract.     The  only  question  was,  whether  it  came  within 
the  second  part  of  the  rule  as  above  laid  down, — that  the  breach  of  con- 
tract was  such  as  that  the  damage  arising  from  it  might  be  supposed  to  be 
in  the  contemplation  of  both  parties  at  the  time  they  made  the  contract. 
We  have  looked  carefully  at  the  notes  of  the  learned  iudge  who  tried  the 
cause,  and  we  cannot  find  that  there  is  any  such  evidenoe  as  would  lead 
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to  the  conclusion  that  it  was  in  the  contemplation  of  the  parties  that  the 
breach  of  the  contract  entered  into  between  the  plaintiff  and  Sheaf,  and 
the  damages  recovered  by  him  (Sheaf)  in  consequence,  would  be  the 
probable  result  of  the  breach  by  the  defendants  of  their  contract  to 
furnish  a  fire-box  to  the  plaintiff.  We  therefore  think  that  the  rule  to 
reduce  the  damages  should  be  made  absolute :  and  we  cannot  help 
thinking, — the  action  being  brought  to  recover  back  the  sum  of  12Z.,  the 
amount  agreed  to  be  paid  for  the  fire-box, — that  it  would  be  a  monstrous 
conclusion  to  arrive  at,  that  the  breach  of  the  contract  in  not  furnishing 
the  article  contracted  for  at  that  price,  should  give  jrise  to  the  additional 
damages  of  20L  here  sought  to  be  recovered.  Rule  absolute. 
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LEWIS  V.  BLAGDON,  and  six  other  Causes.    April  19. 

AeHoDt  having  been  brought  agninst  eight  several  defendants  npon  mataal  insurance  poHoies» 
the  court,  at  the  instance  of  the  defendants,  granted  a  rule  for  consolidating  them, — ^upon  the 
terms  that  ihe  several  defendants  should  admit  the  amountt  for  which  they  were  respectively 
liable,  in  case  their  liability  should  be  established,  and  should  consent,  if  necessary,  to  an 
order  referring  it  to  the  master  to  settle  the  same. 

EiQHT  several  actions  had  been  brought  by  the  same  plaintiff  against 
the  above-named  several  defendants  as  members  of  a  mutual  assurance 
association  called  The  London  Marine  Assurance  Association,  upon  one 
and  the  same  policy  of  assurance.  The  plaintiff  having  declared  in  each 
action  as  for  a  constructive  total  loss,  a  summons  was  taken  out  on 
behalf  of  the  defendants  before  Pollock,  C.  B.,  calling  upon  the  plaintiff 
to  show  cause  why  the  said  actions  should  not  be  consolidated. .  The 
plaintiff  declined  to  consent  to  a  consolidation,  except  upon  the  following 
terms,  ^'  that  the  said  defendants  should  state  the  proportions  in  which 
they  are  respectively  liable  ;  that  the  said  defendants  should  admit  them- 
selves to  be  members  of  the  said  assurance  association,  and  should  also 
admit  that  one  Thomas  Denham  was  their  agent  duly  authorized  to 
execute  the  policy  of  assurance  expressed  to  be  granted  by  him  to  the 
plaintiff.'*  The  learned  Chief  Baron  thereupon  referred  the  matter  to 
the  court. 

Scotland^  accordingly,  on  a  former  day  in  this  term,  moved  for  a 
rule  to  consolidate  the  actions.  He  submitted  that  there  was  no  ground 
for  deviating  in  this  case  from  the  ordinary  course  of  practice,  by  im- 
posing terms  upon  the  defendants  such  as  those  proposed  at  chambers. 

O'Malley  and  H,  Lloyd  showed  cause. — This  is  not  an  ordinary  con- 
solidation rule.  The  terms  proposed  are  not  unreasonable.  The  plain- 
tiff here  would  be  bound  to  prove  what  in  the  ordinary  consolidation  rule 
is  ^admitted, — ^the  proportions  being  ascertained  by  the  policy,  r^coo-i 
Here,  i^  is  conceded,  there  is  a  different  case  as  to  each  defend-  '- 
ant;  but  there  is  one  question  common  to  the  whole  of  the  cases,  viz.  the 
cause  of  the  loss.  The  terms  here  proposed  were  enforced  by  Cress- 
well,  J.,  at  chambers,  in  another  case.  In  Everth  v.  Blackburn,  6  M* 
&  S.  152,  terms  were  imposed  upon  the  defendant.  [Btles,  J. — Let 
those  defendants  consolidate  who  are  willing  to  admit  their  propor- 
tions.] 

VOL.  IV. — 14 
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Scotland,  in  support  of  his  rule. — There  is  no  pretence  for  binding 
the  defendants  in  the  way  suggested.  In  Hollingsworth  v.  Brodrick, 
4  Ad.  &  E.  646,  6  N.  &  M.  240,  which  generally  governs  these  cases, 
two  actions  having  been  brought  by  the  same  plaintiff  against  different 
defendants,  on  the  same  policy  of  insurance,  the  court  consolidated  them 
after  a  declaration  had  been  delivered  in  one,  and  an  appearance  entered 
in  the  other,  at  the  instance  of  the  defendant  in  the  latter  action,  though 
the  plaintiff  objected.  In  Everth  v,  Blackburn,  money  was  paid  into 
court,  and  therefore  the  liability  to  some  extent  was  admitted.  If  thii 
rule  is  granted,  th»  only  effect  will  be,  that,  if  the  plaintiff  obtains  a 
verdict  against  the  defendant  against  whom  he  elects  to  proceed,  the 
other  defendants  are  all  bound  by  it ;  whereas,  if  he  fails  in  that  one 
action,  he  may  still  try  the  others.  [Crowder,  J. — You  probably  will 
not  object  to  the  admission  of  the  amount  in  each  case,  provided  your 
mdmission  does  not  extend  to  an  admission  of  liability  ?J  That  seems  to 
be  reasonable.  Cur.  adv.  vult; 

WiLLES,  J.,  now  proceeded  to  deliver  the  judgment  of  the  court: — (a) 
i^Qooi       *The  question  in  this  case  was,  whether  several  actions  upon 
^  mutual  insurance  policies  ought  to  be  consolidated,  according  to 
the  usual  practice  in  actions  upon  ordinary  policies. 

We  think  that  no  sufficient  objection  to  such  consolidation  has  been 
put  forward.  The  defendants  will  be  bound  by  the  decision  of  the  first 
case,  if  in  favour  of  the  plaintiff.  The  plaintiff,  if  he  fail  in  his  first 
case,  will  be  at  liberty  then  to  try  the  others.  As  to  the  delay  which 
tnay  be  occasioned  to  the  plaintiff,  that  will  be  fully  compensated  by  his 
obtaining  judgment  in  all  the  actions,  if  he  succeed  in  the  one  selected. 
The  defendants,  by  entering  into  the  rule,  agree  to  judgment  against  all, 
in  case  the  plaintiff  succeeds  against  any  one  defendant.  The  plaintiff 
may-  select  a  defendant  within  a  week. 

As  to  the  amount  for  which  judgment  is  to  be  signed  in  case  the 
plaintiff  succeeds,  the  defendants  must  within  a  week  state  how  much 
they  are  respectively  liable  for,  in  case  their  liability  be  established, 
and  must  consent,  in  case  it  becomes  necessary,  and  the  plaintiff  applies 
for  an.  order  to  that  effect,  to  a  reference  to  the  master  as  to  amount, 
upon  such  terms  as  to  costs  as  the  judge  shall  think  fit.  The  rule  must, 
therefore,  be  absolute,  in  the  ordinary  form,  with  the  above  additions. 

Any  difficulty  in  settling  it,  may  be  brought  before  a  judge  at  cham- 
bers. Rule  absolute.(6) 

The  rule  was  drawn  up  as  follows : — ^'  It  is  ordered  that  the  said 
defendants,  within  a  week,  deliver  to  the  said  plaintiff  or  to  his  attorney 
ft  statement  in  writing  of  the  amounts  for  which  judgments  are  to  be 
*E331  ^^S^^^  ^^  ^^^®  ^^®  plaintiff  succeeds,  and  for  which  they  are  *re- 
•^  spectively  liable  in  the  event  of  their  liability  being  established 
as  hereinafter  mentioned;  the  said  plaintiff,  within  a  week  after  the 
delivery  of  such  statement,  electing  against  which  one  of  the  said 
defendants  he  will  proceed  to  trial :  and  that  all  further  proceedings  in 

(a)  Tbe  ease  was  argued  before  Crowder,  J.,  Willet,  J.»  and  Bylea,  J. 

(6)  Id  M'Oregor  v.  Ilorsfall,  3  M.  ik  W.  320,t  6  Dowl.  P.  C.  338,  where  two  actioDi  ven 
brought  by  the  same  plaintiSi  against  difTereot  defendants,  on  different  poKoiei  of  inmranet  «■ 
the  same  ship,  the  oonrt  refused,  at  the  instance  of  tbe  defendants,  to  compel  tbe  platnlifi  ts 
^oBPt^idate  and  to  be  bouad  in  Die  of  tbe  actioBf,  withovt  their  oooNiii.  And  aeeS/en^ 
PickersgUl,  27  Law  J.,  Ezch.  5. 
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the  said  other  causes  respectively  be  stayed  antil  after  such  trial  shall 
be  had;  the  defendants  in  such  other  causes  respectively,  by  their 
counsel,  hereby  undertaking,  in  case  a  verdict  shall  be  found  for  the  said 
plaintiff  on  the  said  trial,  to  be  bound  and  concluded  thereby,  and  con- 
tenting in  that  event  to  a  judgment  being  entered  against  each  of  them 
in  the  said  causes,  for  such  amounts  respectively  as  shall  be  so  stated  by 
the  said  defendants,  or  ascertained  as  hereinafter  mentioned :  And  it  is 
farther  ordered,  in  case  the  said  plaintiff  shall  not  succeed  in  the  action 
so  to  be  tried  as  aforesaid,  then  that  he  be  at  liberty  to  proceed  in  such 
other  causes ;  and,  in  the  event  of  his  succeeding  against  any  one  of  the 
said  defendants,  the  said  other  defendants  respectively  (a)  hereby  conseot 
to  a  judgment  being  entered  against  them  as  aforesaid,  notwithstanding 
the  said  plaintiff  shall  have  failed  in  the  cause  so  firstly  directed  to  he 
tried :  And,  by  consent  of  counsel  for  the  said  defendants  respectively, 
it  is  further  ordered  that  the  plaintiff  shall  be  at  liberty,  if  necessary,  to 
apply  to  a  judge  for  an  order  to  refer  it  to  one  of  the  masters  of  this 
court  to  ascertain  the  amounts  for  which  such  judgments  shall  be  so 
entered  as  aforesaid,  and  upon  such  terms  as  to  costs  as  to  the  said  judge 
shaU  seem  meet." 

(a)  0tb«r,  of  oovM,  Uhui  tho  difondaat  who  hw  obUiaod  •  Tordiot 
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tm  IB  setion  for  a  nuisaneo  ftriting  from  the  haroing  of  hrioka  on  the  defeodant't  own  land  aear 
to  the  ptatntifT's  dwelling-honse,  the  judge  told  the  jarj  that  ''no  aetion  lies  for  the  reasooahle 
BM  of  a  lawfal  trade  in  a  eonrenient  and  proper  place,  eren  though  eome  one  may  snlfer 
ioeoBTeatenee  from  its  heing  lo  earned  on  ;"  and  he  left  to  them  two  queetiona, — flrat,  *'  wai 
the  place  in  whieh  the  hrieki  were  baraed  a  proper  and  conTonient  plaee  for  the  pnipoee,*^ — 
•eeoadly,  if  they  thought  the  place  wae  not  a  proper  plaee  for  the  parpoee»  tbea>  waa  ihe 
aaiianee  each  aa  to  make  the  enjoyment  of  life  and  property  uncomfortable : — Held,  no  mis- 
direetian. 

This  was  an  action  for  a  nuisance.  The  declaration  stated  that  the 
plaintiff  was  possessed  of  a  certain  messuage  and  dwelling-house,  garden, 
and  appurtenances  which  he  the  plaintiff  inhabited  and  still  inhabits, 
and  that  the  defendant,  contriving  and  intending  to  injure  and  annoy 
the  plaintiff,  erected  and  made  a  certain  brick-kiln  upon  the  land  of  the 
defendant  in  front  of  ^e  house  of  the  plaintiff,  and  wrongfully  and 
injuriously  burned  a  large  quantity  of  bricks,  and  caused  a  noxious  and 
unwholesome  vapour  to  arise,  to  the  injury  of  the  premises  of  the  plain- 
tiff; and  that  the  plaintiff's  house  was  thereby  during  all  the  time,  and 
still  was,  rendered  uncomfortable,  unhealthy,  unwholesome,  and  unfit 
for  habiution,  &c. 

The  defendant  pleaded  not  guilty,  whereupon  issue  was  joined. 

The  cause  was  tried  before  Byles,  J.,  at  the  sittings  at  Westminster 
after  the  last  term,  when  the  following  facts  appeared  in  evidence  :•<- 
The  plaintiff  occupied  a  house  in  a  newly- formed  road  abutting  upon  a 
fieU  belonging  to  the  defendant,  and  upon  whieh  the  defenda^it,  prepa- 
ratory to  the  building  of  certain  houses  thereon,  had  excavated  the  clay 
and  converted  it  into  bricks,  whieh  he  caused  to  be  placed  in  three 
''damps"  for  borniog,  near  to  the  plaintiff's  dwelling-hoiise,  one  .tf 
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them  being  within  thirty  feet  of  it.     There  was  abundant  though  con 
flicting  evidence  of  annoyance. 

On  the  part  of  the  defendant,  it  was  submitted  that  the  thing  com- 
plained of  was  not  actionable,  seeing  that  it  was  done  in  a  convenient 
place,  and  not  wantonly  and  with  intent  to  injure  or  annoy  the  plaintiff. 
*8^'1  '^'In  submitting  the  case  to  the  jury,  the  learned  judge  in  sub- 
-1  stance  told  them  that,  ^^  to  entitle  the  plaintiff  to  maintain  an 
action  for  an  injury  of  this  nature,  it  is  not  necessary  that  the  thing 
complained  of  should  be  injurious  to  health :  it  is  enough  if  it  renders 
the  enjoyment  of  life  and  property  uncomfortable.  If  you  are  satisfied 
from  the  evidence  that  the  enjoyment  of  the  plaintiff's  house  was  ren- 
dered uncomfortable  through  the  instrumentality  of  the  defendant,  that 
is  sufficient  to  entitle  the  plaintiff  to  maintain  this  action.  But  that 
is  subject  to  this  observation, — that  it  is  not  everybody  whose  enjoy- 
ment of  life  and  property  is  rendered  uncomfortable  by  the  carrying  on 
of  an  offensive  or  noxious  trade  in  the  neighbourhood,  that  can  bring 
an  action.  If  that  were  so, — as  has  already  been  observed  by  the 
learned  counsel  for  the  defendant, — the  neighbourhood  of  Birmingham 
and  Wolverhampton  and  the  other  great  manufacturing  towns  of  Eng- 
land would  be  full  of  persons  bringing  actions  for  nuisances  arising  from 
the  carrying  on  of  noxious  and  offensive  trades  in  their  vicinity,  to  the 
great  injury  of  the  manufacturing  and  social  interests  of  the  commu- 
nity. I  apprehend  the  law  to  be  this,  that  no  action  lies  for  the  use, 
the  reasonable  use,  of  a  lawful  trade  in  a  convenient  and  proper  place, 
even  though  some  one  may  suffer  annoyance  from  its  being  so  carried 
on.  But  it  may  be  that  it  would  not  be  justifiable  to  place  clamps  for 
brick-burning  in  the  immediate  vicinity  of  Berkeley,  or  Belgrave,  or 
Eaton  Squares.  But  it  is  a  very  different  thing  to  say  that  the  mere 
temporary  burning  of  bricks,  made  from  clay  dug  from  the  spot,  in  a 
new  neighbourhood  in  the  outskirts  of  London,  which  no  one  could  say 
was  an  inconvenient  place  for  the  purpose,  though  it  might  cause  annoy- 
ance to  one  or  two  persons  residing  near,  would  afford  a  ground  of 
action.  If  this  were  so,  it  would  be  exceedingly  difficult  to  find  anj 
place  '^'within  a  reasonable  distance  at  which  this  sort  of  trade 


♦886] 


could  be  exercised  at  all.     It  is,  therefore,  my  duty  to  tell  yoa 


that  this  action  will  not  lie,  although  you  should  be  of  opinion  that  the 
nuisance  complained  of  is  such  as  to  render  the  plaintiff's  enjoyment  of 
his  life  and  property  uncomfortable,  if  you  should  think  that  the  place 
where  the  business  is  carried  on  was  a  convenient  and  proper  place  for 
the  purpose.  There  is  one  further  observation  I  must  make,  and  it  is 
this, — It  used  to  be  thought  that,  if  a  man  went  to  reside  near  to  a  place 
where  he  knew  there  was  a  nuisance,  he  could  not  complain  of  it,  inas- 
much as  he  went  to  the  nuisance.  That  was  supposed  to  be  the  law 
many  years  ago :  but  it  is  not  so  now.  Assuming  that  this  plaintiff  per- 
fectly well  knew  that  the  defendant  was  about  to  burn  bricks  on  his 
land,  and  knew  the  precise  spot  where  the  clamps  would  be  placed,  and 
knew  what  the  result  would  be,  when  he  came  to  reside  there,  still  that 
would  not  disentitle  him  to  maintain  this  action.  The  two  questions 
which  I  purpose  leaving  to  you  are, — ^first,  was  the  place  in  which  these 
bricks  were  burned  a  proper  and  convenient  place  for  the  purpose? 
That  seems  to  me  to  be  not  a  question  of  law  for  me,  but  one  of  fact 
for  you  upon  the  evidence  you  have  heard.    If  you  think,  looking  at  all 
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tie  circamstances,  it  was  a  proper  place,  then,  although  the  plaintiff's 
eojoyment  of  his  property  may  have  been  rendered  uncomfortable,  he 
caDQot  maintain  an  action.     Secondly,  if  you  are  of  opinion  that  the 
place  was  not  a  proper  place  for  the  purpose,  then  was  the  nuisance 
soeh  as  to  make  the  enjoyment  of  life  and  property  uncomfortable  7 
These  are  the  two  questions  which  you  have  to  decide,  upon  the  evidence 
which  has  been  laid  before  you." 
The  jury  having  returned  a  verdict  for  the  defendant, 
^Atplandy  on  a  former  day  in  this  term,  obtained  a  rule  nisi  r^ioq^ 
for  a  new  trial,  on  the  ground  that  the  learned  judge  misdirected   '- 
the  jury,  in  telling  them  ^^  that  an  action  did  not  lie  for  the  acts  com- 
plained of  as  a  nuisance,  if  carried  on  in  a  proper  and  convenient  place, 
and  that  an  action  did  not  lie  for  causing  annoyance  by  carrying  on  a 
lawful  trade,  if  carried  on  in  a  proper  and  convenient  place;  and  in 
directing  the  jury  that  there  were  two  questions  for  them, — one  beins, 
was  the  place  a  proper  place  ?  and  that,  if  so,  although  the  plaintiff  s 
enjoyment  might  have  been  rendered  uncomfortable,  he  could  not  sue, — 
the  other  being,  whether  the  nuisance  was  such  as  to  make  the  enjoy- 
ment of  life  and  property  uncomfortable ;  and  in  directing  the  jury  to 
find  for  the  defendant,  if  they  thought  the  place  a  proper  place,  although 
the  plaintiff's  enjoyment  might  have  been  rendered  uncomfortable :  and 
on  the  ground  that  the  verdict  was  against  the  evidence.*' 

Colliery  Q.  C,  and  Garth^  now  showed  cause. — There  was  evidence 
and  abundant  evidence  for  the  jury  on  both  sides,  and  there  is  no  pre- 
tence for  disturbing  their  verdict.  FByLES,  J. — There  certainly  was 
strong  evidence  on  both  sides :  but  I  must  say  I  rather  expected  that 
the  jury  would  find  for  the  plaintiff.]  Then  it  is  said  that  the  learned 
judge  was  wrong  in  leaving  it  to  the  jury  to  say  whether  the  place  in 
which  the  bricks  were  burned  was  a  proper  place  for  the  purpose,  and 
in  telling  them  that  if  they  thought,  looking  at  all  the  circumstances,  it 
was  a  proper  place,  although  the  plaintiff's  enjoyment  of  his  property 
may  have  been  rendered  uncomfortable,  he  could  not  maintain  an  action. 
In  all  the  authorities,  however,  upon  the  subject,  from  the  earliest  time 
to  the  present,  the  locality  has  always  been  considered  a  material  ingre- 
dient. In  Comyn's  ^Digest,  Action  upon  the  Case  for  a  Nuisance  t-^ooq 
(C),  it  is  said :  ^'  An  action  upon  the  case  does  not  lie  upon  a  '- 
thing  done  to  the  inconvenience  of  another ;  as,  if  a  man  erect  a  mill 
near  to  the  mill  of  another,  whereby  the  other  loses  part  of  his  profit. 
1  Rol.  107, 1.  20;  11  H.  4,  fo.  47  b.  So,  it  does  not  lie  for  a  reason- 
ible  use  of  my  right,  though  it  be  to  the  annoyance  of  another ;  as,  if 
a  batcher,  brewer,  &c.,  use  his  trade  in  a  convenient  place^  though  it  be 
to  the  annoyance  of  his  neighbour."  That  is  almost  identical  with  the 
proposition  put  by  the  learned  judge  in  his  summing  up  here.  In  Rich 
V.  Basterfield,  4  C.  B.  783  (E.  G.  L.  R.  vol.  56),  which  was  an  action  for 
a  nuisance  arising  from  smoke  issuing  out  of  the  defendant's  chimney 
to  the  inconvenience  of  the  plaintiff  in  his  occupation  of  an  adjoining 
house,  Erie,  J.,  in  leaving  the  case  to  the  jury,  told  them  that  *'  every 
man  is  bound  so  to  use  his  property  as  not  to  injure  his  neighbour's 
rights, — wiih  this  qualification,  that  he  may  make  a  reasonable  use  of 
his  own  rights,  exercising  them  in  a  reasonable  place."(a)     In  Jones  v. 

(a)  ThU  ean  hardly  be  correctly  expressed ;  for,  no  man  can  be  said  to  make  a  reasonable  nie 
tf  bis  own  rights,  if  that  use  conflicts  with  a  pre-existing  right  of  his  neighbour. 
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Powell,  Palmer  536,  539,  Hutton  135  (cited  in  Gale  on  Easements,  2d 
edit.  293),  Hide,  G.  J.,  says :  '^^  Un  tan-house  est  necessary,  car  touts 
wear  shoes :  et  uncore  ceo  poit  estre  pull  down,  &c.,  si  est  erect  al  na- 
sance  d'auter:  et  issint  de  glasshouse;  et  pur  ceux  doient  estre  erect 
in  places  convenient  pur  eux."  In  Rex  v.  Pierce,  Shower  327,  an  infor- 
mation was  brought  against  the  defendant  by  the  recorder  of  London, 
for  erecting  and  continuing  a  soap-boilery  in  Wood  Street.  It  was  held 
by  Jefferies,  0.  J.,  ^*  that,  though  such  a  trade  is  honest,  and  may  be 
lawfully  used,  yet  if  by  its  stench  it  be  an  annoyance  to  the  neighboars, 
^QQQ-i   it  is  a  ""nuisHnce."     A  case  is  also  mentioned  of  a  **  calendar- 

-^  man  in  London,  in  Bread  Street,  who  was  convicted  before  Lord 
Hale  on  such  an  information ;  for  that  the  noise  of  his  trade  disturbed 
the  neighbours  and  shook  the  adjacent  houses:"  and  another  case  of  a 
brew-house  on  Ludgate  Hill,  Rex  v,  Jordan,  where  the  defendant  was 
compelled  to  prostrate  the  same  and  convert  it  to  other  purposes ;  ^'  for 
that  such  trades  ought  not  to  be  in  the  principal  parts  of  the  city,  bat 
in  the  outskirts."  In  Baines  v.  Barker,  Ambler  158,  3  Atkyns  750, 
Lord  Hardwicke  refused  to  grant  an  injunction  to  stay  the  building  of 
a  small-pox  hospital  in  Cold  Bath  Fields,  very  near  the  houses  of  seve- 
ral of  the  plaintiff's  tenants,  though  it  appeared  that  in  the  lease  of  the 
house  in  question,  granted  by  the  plaintiff  to  the  defendant,  there  was  a 
covenant  against  turning  it  into  a  brew-house,  because  it  would  be  a 
nuisance.  The  Lord  Chancellor  said :  '^  I  am  of  opinion  it  is  a  charity 
likely  to  prove  of  great  advantage  to  mankind.  Such  an  hospital  most 
not  be  far  from  a  town,  because  those  that  are  attacked  with  that  dis- 
order in  a  natural  way  may  not  be  carried  far."  All  these  cases  show 
that  the  locality  is  a  material  ingredient  in  the  inquiry  of  nuisance  or 
DO  nuisance ;  and  if  so,  the  direction  of  the  learned  judge  was  unexcep- 
tionable. It  was  for  the  jury  to  say  whether  the  defendant  bon£  fide 
carried  on  his  business  of  brick-burning  in  a  manner  and  in  a  place 
which  were  proper  and  convenient. 

SheCf  Serjt,  and  Aspland^  in  support  of  the  rule. — The  weight  of 
the  evidence  preponderated  greatly  in  favour  of  the  plaintiff.  [Crowdsb, 
J. — There  was  evidence  on  both  sides ;  and  I  do  not  understand  the 
learned  judge  to  say  that  he  is  dissatisfied  with  the  result :  we  can  hardly, 
therefore,  interfere  upon  that  ground.]  No  doubt  the  opinion  of  the 
*wm    J*^^y  ^^  entirely  ^influenced  by  what  fell  from  the  learned  judge. 

•^  The  substance  of  his  direction  to  them  was, — ''No  matter  how 
iniurious  may  be  the  thing  complained  of,  or  how  much  it  may  interfere 
With  the  comfortable  enjoyment  of  the  plaintiff's  dwelling-house,  pro- 
vided the  place  is  a  convenient  one  for  the  purpose,  no  action  will  lie." 
[Btles,  J. — What  I  meant  to  say,  was,  that  the  circumstance  of  the 
thing  being  done  in  a  convenient  and  proper  place,  would  justify  some 
degree  of  annoyance.  I  had  the  passage  in  Comyns's  Digest  in  my 
mind  at  the  time.]  The  passage  relied  upon  by  the  other  side,  has  do 
authority  cited  to  vouch  it.  Comyns  says, — Action  upon  the  Case  for  a 
Nuisance  (A),  that  *'  an  action  upon  the  case  lies,  if  a  man  erect  anything 
offensive  so  near  the  house  of  another,  that  it  becomes  useless  thereby ; 
as,  a  swine-stye  TAldred's  Case,  9  Co.  59  a ;  2  Rol.  141,  1.  13),  or  a 
lime  kiln  (Aldrea  s  Case,  2  Rol.  141,  1.  5),  or  a  dye-house  (Jones  f. 
Powell,  Hutton  135),  or  a  tallow  furnace  (Morley  v,  Pragnell,  Cro.  Car. 
510 ;  1  Rol.  88, 1.  41),— 6tt<,  if  he  be  a  chandler,  qucere,  1  Rol.  88,  L 
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-  ■  -  -    ■      -  —  — 

(8;  2  Rol.  139, 1.  2,— or  a  privy  or  brew-house  (Jones  v,  Powell,  Hutton 
136,  Palmer  539),  or  a  tan-fatt  (Jones  v,  Powell),  or  a  smelting-house 
(1  Rol.  89,  1.  15),  or  a  smith's  forge  (Bradley  v.  Gill,  1  Lutw.  69)." 
[Btlrs,  J. — ^A  swine-stye  might  not  be  considered  a  nuisance  in  Bethnal 
Green :  but  it  certainly  would  be  so  in  Grosvenor  Square.]  The  enjoy- 
ment of  pure  and  undefiled  air  is  the  cominon-law  right  of  every  subject 
of  Iler  Majesty,  whether  he  resides  in  a  hovel  or  a  mansion.  In  the 
passage  cited  from  Comyns  (G),  where  it  is  said  that  an  action  upon 
the  case  does  not  lie  '^for  a  reasonable  use  of  my  right,  though  it  be  to 
the  annoyance  of  another,"  it  is  somewhat  remarkable  that  the  word 
^* offensive*'  is  dropped.  In  a  case  of  Walter  v.  Selfe,  29  Law  J.,  Gh. 
322,  an  injunction  was  granted  by  Vice- Chancellor  Knight  Bruce  under 
Tery  similar  *  circumstances  to  those  of  this  case.  There,  the  1-41041 
plaintiff  was  the  owner  of  a  house  and  pleasure-grounds  at  Sur-  ^ 
biton,  in  Surrey,  and  the  defendant  purchased  a  piece  of  land,  about  an 
acre  in  extent,  situate  at  a  distance  of  less  than  one  hundred  yards  from 
the  plaintiff's  house,  and  commenced  burning  bricks  made  of  the  clay 
dog  therefrom :  and  an  injunction  was  granted.  The  Vice- Chancellor 
sayt),  in  pronouncing  judgment :  ^^  One  of  the  plaintiffs  in  this  case  sues 
as  the  owner,  and  the  other  as  tenant  and  occupier,  of  a  parcel  of  land  at 
Sarbiton,  in  Surrey.  The  plaintiff's  dwelling-house,  with  the  out-buildings 
appurtenant  to  it,  stands  on  part  of  the  land,  the  other  part  consists  of 
a  garden  or  pleasure-ground  or  both,  also  belonging  to  the  house.  It 
is  admitted  that  the  house  was  built  before  the  year  1829,  and  has  been 
used  and  occupied  as  a  dwelling-house  continually  from  a  time  preceding 
that  year.  The  land  on  its  north-eastern  part  adjoins  a  portion  or  parcel 
of  land  containing  more  than  one  acre,  but  less  than  two  acres  in  the 
whole,  which  belongs  to  the  defendant,  and  on  which  in  the  spring  or 
early  in  the  summer  of  1850  he  began  to  manufacture  bricks  of  the 
clay  or  earth  of  the  same  land,  by  burning  in  what  I  believe  is  a  common 
mode  of  manufacturing,  by  means  of  a  clamp.  It  does  not  appear  that 
before  1850  any  manufacture  or  process  of  that  sort,  or  of  any  offensive^ 
objectionable,  or  disagreeable  kind,  had  been  begun  on  any  part  of  this 
portion  of  land,  or  carried  on  there."  '^The  first  point  disputed^  or  not 
conceded,  is,  the  question  whether,  as  between  the  defendant,  in  hia 
character  of  a  person  owning,  using,  and  occupying  his  parcel  of  land, 
on  the  one  hand,  and  the  plaintiffs  in  their  characters  of  owner  and 
occapier  of  the  house,  offices,  and  gardens  occupied  by  the  plaintiff 
Mr.  Pressly,  on  the  other,  Mr.  Pressly  is  entitled  to  an  untainted  and 
Qopolluted  stream  of  air  for  the  necessary  supply  and  '^rea-  r^oAo 
sonable  use  of  himself  and  his  family  there,  or,  in  other  words,  ^ 
to  have  there,  for  the  ordinary  purposes  of  breath  and  life,  an  unpolluted 
and  untainted  atmosphere.  There  can,  I  think,  be  no  doubt  in  fact  or 
in  law  that  this  question  must  be  answered  in  the  affirmative,  meaning. 
by  untainted  and  unpolluted  air,  not  necessarily  air  as  fresh,  free,  and 
pare  as  at  the  time  of  building  the  plaintiff's  house  the  atmosphere  thea 
was,  but  air  not  rendered  to  an  important  degree  less  compatible,  or  at 
least  not  rendered  incompatible,  with  the  physical  comfort  of  human 
existence."  ^*The  question  then  arises  whether  this  is,  or  will  be,  an 
inconvenience  to  the  occupier  of  Mr.  Walter's  house  as  occupier,  a  ques- 
tion which  I  think  must  be  answered  in  the  affirmative,  though,  whether 
to  the  extent  of  being  noxious  to  human  health,  to  animal  health,  in  any 
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Bense,  or  to  vegetable  health,  I  do  not  say,  nor  do  I  deem  it  necessary  to 
intimate  any  opinion.**  '*  The  important  point  next  for  consideration 
may  properly,  I  conceive,  be  thus  put,— ought  this  inconvenience  to  be 
considered  in  fact  as  more  than  fanciful,  or  as  one  of  mere  delicacy  or 
fastidiousness,  or  as  an  inconvenience  materially  interfering  with  the 
ordinary  comfort  physically  of  human  existence,  not  merely  according 
to  elegant  or  dainty  modes  and  habits  of  living,  but  according  to  plain, 
sober,  and  simple  notions  among  English  people?  I  am  of  opinion  tha^t 
this  point  is  against  the  defendant;  for,  the  plaintiffs  have,  I  think, 
established  that  the  defendant's  intended  proceeding  will,  if  prosecuted, 
abridge  Knd  diminish  seriously  and  materially  the  ordinary  comfort  and 
existence  to  the  occuf)ier  and  inmates  of  the  plaintiff's  house,  whatever 
their  rank  or  station,  or  whatever  their  state  of  health  may  be, "  In  Viner's 
Abridgment,  Nusance  (G)  pi.  16,  it  is  said  that  "  the  stopping  of  whole- 
some air  is  a  nuisance,  as  well  as  the  stopping  of  the  light.*'  So,  pi. 
^QiQ-i   18,  "If  a  *dyer  erects  a  dye-house  so  near  my  house,  by  which 

-'  I  dare  not  dwell  in  this  my  house,  for  the  stink  of  the  smoke  and 
other  nastiness,  this  is  a  nuisance."  And  for  these  passages  Aldred's 
Case,  9  Co.  Rep.  59,  is  cited.  In  Stephen's  Commentaries,  4th  edit, 
Vol.  3,  pp.  491,  492,  it  is  said,  that,  '>If  a  person  keeps  his  hogs  or 
other  noisome  animals  so  near  the  house  of  another,  previously  built  and 
]nhabited,(a)  that  the  stench  of  them  incommodes  him,  and  makes  the 
air  unwholesome,  this  is  a  nuisance,  as  it  tends  to  deprive  him  of  the 
use  and  benefit  of  his  house.(6)  A  like  injury  is  if  one's  neighbour  sets 
up  and  exercises  any  offensive  trade ;  as,  a  tanner's,  a  tallow-chandler's, 
or  the  like ;  for,  though  these  are  lawful  and  necessary  trades,  yet  they 
should  be  exercised  in  remote  places;  for  the  rule  is  'sic  utere  tuo  ut 
alienum  non  Isedas:'  this,  therefore,  is  an  actionable  nuisance."  ''And 
upon  the  same  principle  it  may  be  laid  down  generally,  that  if  one  does 
any  other  act,  in  itself  lawful,  which  yet,  being  done  in  that  place, 
necessarily  tends  to  the  damage  of  another's  land,  it  is  a  nuisance ;  for, 
it  is  incumbent  on  him  to  find  some  other  place  to  do  that  act,  where  it 
will  be  less  offensive."  If  there  be  any  such  rule  of  law  as  suggested, 
it  can  have  no  application  to  a  thing  which  is  not  done  in  the  course  of 
carrying  on  a  trade.  To  entitle  the  defendant  to  immunity  in  a  case  of 
this  sort,  he  must  show,  a  prescriptive  right  of  twenty  years  user :  Bliss 
V.  Hall,  5  Scott  500,  4  N.  C.  183  (E.  C.  L.  R.  vol.  33),  6  Dowl.  P.  C. 
442 ;  Flight  v.  Thomas,  10  Ad.  4;  E.  590  (E.  C.  L.  R.  vol.  37),  2  P.  4 
D.  531,  7  Dowl.  P.  C.  741.(c) 
*3441       *Crowder,  J.(rf) — ^I  am  of  opinion  that  this  rule  should  be 

•J  discharged.  It  was  moved  upon  two  grounds, — ^first,  that  the 
verdict  was  against  the  evidence, — secondly,  for  misdirection.  As  to 
the  first  ground,  there  was  evidence  on  both  sides  of  an  extremely  con- 
flicting character :  but  the  question  was  one  especially  for  a  jury ;  and 
the  learned  judge  who  tried  the  cause  has  not  expressed  himself  dissatis- 
fied with  the  result.     That  point,  therefore,  is  disposed  of.     Then,  with 

(a)  See  1  Smitb'i  Leading  Caae«,  4Ui  edit  131.  But  tee  EllioUoD  v.  Feetbun,  2  N.  C  IM 
(B.  C.  L.  R.  ToL  29),  2  Soott  174. 

(()  Citing  Morley  r.  Pragnell,  Cro.  Car.  610. 

(e)  See  the  authorities  collected  in  a  very  elaborate  Judgment  deliTered  bj  Yice-ChaaceUor 
^indenley  in  SolUu  v.  De  Held,  2  Simont,  N.  S.  ISS,  164. 

{d)  Williaina,  J,,  had  gone  to  chainberf. 
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repect  to  the  alleged  misdirection, — The  complaint  is  that  the  learned 
jmige  put  It  to  the  jury  as  an  ingredient  for  their  consideration  whether 
the  burning  of  these  bricks  was  in  a  proper  and  convenient  place.  By 
the  language  he  used,  he  evidently  referred  to  the  passage  which  has 
been  cited  from  Corny ns's  Digest,  Action  upon  the  Case  for  a  Nuisance 
(C).  and  which  is  to  be  found  in  Selwyn's  Nisi  Prius,  10th  edit.  p.  1115, 
and  in  Gale  on  Easements  295.  The  question  is,  whether  that  is  a 
misdirection.  The  passage  from  Comyns's  Digest  is  as  follows : — 
"An  action  upon  the  case  does  not  lie  for  a  reasonable  use  of  my  right, 
thoygh  it  be  to  the  annoyance  of  another;  as,  if  a  butcher,  brewer,  ic, 
use  his  trade  in  a  convenient  place,  though  it  be  to  the  annoyance  of  his 
neighbour."  The  instances  given  certainly  are  of  trades :  and  this 
defendant  was  not  carrying  on  the  trade  of  a  brick-maker ;  but  he  was 
burning  bricks  upon  his  own  land,  for  the  purpose  of  building  houses, 
which  are  necessary  for  the  habitation  of  man.  It  seems  to  me  that  the 
rale  is  as  applicable  to  the  burning  of  bricks  under  such  circumstances, 
as  to  the  carrying  on  of  a  trade.  It  must  be  a  question  for  the  jury  in 
each  case  whether  or  not  the  burning  was  in  a  convenient  place.  With- 
out, therefore,  going  into  the  *facts  of  this  case,  I  am  of  opinion  r«Q4c 
that  the  direction  of  Brother  Byles  to  the  jury  was  consistent  ^ 
▼ith  all  the  authorities,  and  that  we  should  be  in  effect  overruling  several 
of  them  if  we  were  to  make  this  rule  absolute. 

WiLLES,  J. — I  am  of  the  same  opinion,  and  for  the  same  reasons ;  and 
I  will  only  add  a  word  or  two  to  what  has  fallen  from  my  Brother 
Crowder.  The  common  law  right  which  every  proprietor  of  a  dwelling- 
house  has  to  have  the  air  uncontaminated  ana  unpolluted,  is  subject  to 
this  qualification,  that  necessities  may  arise  for  an  interference  with  that 
right  pro  bono  publico,  to  this  extent,  that  such  interference  be  in 
respect  of  a  matter  essential  to  the  business  of  life,  and  be  conducted  in 
a  reasonable  and  proper  manner,  and  in  a  reasonable  and  proper  place. 
And  this  is  not  without  analogy.  Every  man  has  a  right  to  enjoy  his 
character  untainted  and  uncontaminated  by  the  breath  of  slander :  but 
that  right  is  subject  to  the  rule  as  to  privileged  communications,  which 
justifies  and  permits  a  reasonable  publication  of  defamatory  matter, 
cren  though  it  should  amount  to  a  charge  of  felony.  So,  every  man  has 
a  right  to  the  enjoyment  of  his  land :  but,  in  the  event  of  a  foreign 
invasion,  the  Queen  may  take  the  land  for  the  purpose  of  setting  up 
defences  thereon  for  the  general  good  of  the  nation.  In  these  and  such 
like  cases,  private  convenience  must  yield  to  public  necessity.  It  seems 
to  me  that  we  shall  be  only  acting  upon  that  principle  in  discharging 
this  rule. 

Btlbs,  J.,  said  nothing.  Rule  discharged. 


Though  it  is  difficult  to  lay  down  any  which  pigs  are  lodged  and  fed,  yet  that 

precise  rule  on  the  subject,  it  seems  to  others,  such  as  those  of  a  livery-stable 

be  adoiitted  by  all  the  authorities,  that  keeper,  blacksmith,  or  ordinary  mana- 

while  there  are  certain  trades  or  employ-  facturer,  are  not  necessarily  so,  unless 

ments,  which,  when  carried  on  in  or  where  established  in  an  improper  loca- 

near  a  town,  are  nuisances  per  m,  such  tion,  or  so  carried  on  as  to  tend  neces-^ 

aa  a  slaughter-house,  or  bone  or  soap-  sarily  to  the  annoyance  or  injury  of 

boUing  establishment,  or  a  distillery  at  others :  see  Ray  v.  Lynes,  10  Alabama 


845 


HOLE  V.  BARLOW.    E.  T.  1858. 


63 ;  Eirkman  v.  Handy,  11  Humphreys 
408 ;  Dargan  v.  Waddell,9  Iredell  244; 
Goker  v.  Brize,  9  Georgia  426  ]  10  Id. 
336  }  Smith  v.  M'CoDachy,  11  Misaouri 
517;  Whitney  v.  Bartholomew,  21  Con- 
necticut 213  ;  Howell  v,  M'Coy^S  Rawle 
286 ;  Smith  v.  Curamings,  2  Parsons 
Eq.  Cas.  100 ;  Gatlin  v.  Valentine,  9 
Paige  575;  Brady  v.  Weeks,  3  Bar- 
bour Sup.  Gt.  157 ;  Froh  v.  Dodge,  4 
Denio  311 ;  Peck  v.  Elder,  3  Sandford 


Sup.  Gt.  126 ;  Howard  v.  Lee,  Id.  281. 
In  determining  whether  a  particular 
trade  or  its  exercise  created  a  naisanoe, 
it  is  not  necessary  to  show  that  it  is 
actually  prejudicial  to  health ;  it  is  suffi- 
cient if  it  be  offensive  to  the  senses,  and 
render  the  enjoyment  of  life  and  pro- 
perty uncomfortable  :  Gatlin  p.  Valen- 
tine, 9  Paige  575 ;  Brady  v.  Weeks,  3 
Barbour  8.  G.  157 ;  Whitney  p.  Bar- 
tholomew, 1  Gonn.  213. 


♦846] 


*PARKER  V.  IBBETSON.    April  28. 


An  Agreemeot  wm  entered  ioto  between  the  plaintiff  and  the  defendant  in  the  following  tenu; 
— **  A.  engages  to  Berve  B.  as  agent  or  repreeeotatiTe,  at  the  salary  of  IbOL  per  anDnni :  Also 
provided  at  the  end  of  the  year  B.  find  A.  has  done  sufficient  business  to  justify  him  in  reeoa- 
pensing  by  making  up  his  salary  to  180^.,  to  do  so,  being  a  donation  of  30L  to  bis  present 
stipulated  amount  of  1502." 

It  being  proved  at  the  trial,  that,  by  a  general  custom  of  the  trade,  a  yearly  hiring  is  determin- 
able by  a  month's  notice  at  any  time : — Held,  that  there  was  nothing  in  the  proviso  to  exelnds 
the  application  of  the  coeton  to  the  particular  case. 

In  an  action  upon  the  above  agreement,  charging  a  wrongful  dismissal  within  the  year,  the  jodg» 
left  it  to  the  Jury  to  say  whether  the  proviso  was  meant  by  the  parties  to  exclude  the  custom: 
— Held,  a  misdirection ;  there  being  no  ambiguity  in  the  contract,  and  its  oonstmction  being 
for  the  court. 

This  was  an  action  against  the  defendant  for  wrongfully  discharging 
the  plain  tiflf  from  his  service. 

The  first  count  of  the  declaration  stated,  that,  by  agreement  betweea 
the  plaintiff  and  the  defendant,  the  plaintiff  agreed  to  serve  the  defend- 
ant for  one  whole  year  in  the  capacity  of  agent  or  representative  in  the 
defendant's  business  of  a  manufacturer  of  woollen  and  mohair  cloths,  at 
a  salary  of  150Z.  per  annum;  that  the  plaintiff  duly  entered  upon  the 
said  service ;  and  that,  although  the  plaintiff  had  always  been  ready  and 
willing  to  continue  in  such  service  on  the  terms  aforesaid,  yet  the 
defendant,  before  the  expiration  of  the  said  year,  refused  thenceforth  to 
allow  the  plaintiff  to  continue  in  his  said  service,  and  then  wrongfully 
discharged  him  therefrom  without  any  reasonable  cause. 

The  declaration  also  contained  counts  for  money  paid,  and  for  money 
found  to  be  due  upon  accounts  stated. 

The  defendant  pleaded  several  pleas;  amongst  others, — ^first,  a 
traverse  of  the  agreement  alleged  in  the  first  count, — fifthly,  to  the  first 
count,  that  the  plaintiff  became  and  was  the  agent  of  the  defendant,  as 
in  that  count  mentioned,  upon  certain  terms  and  according  to  a  certain 
condition  annexed  to  the  said  contract  by  the  general  usage  and  custom 
in  that  behalf  of  and  in  the  trade  and  business  in  which  the  plaintiff  wss 
80  employed  as  aforesaid,  that  is  to  say,  that  either  of  the  said  parties 
^047-1  might  determine  the  said  '^'service,  upon  giving  to  the  other  of 
-'  them  one  calendar  month's  notice  of  his  intention  to  do  so,  the 
plaintiff,  in  the  event  of  the  said  service  so  being  determined,  and  upon 
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the  deterinination  thereof,  becoming  and  being  entitled  to  claim  from 
the  defendant  a  proportionate  part  of  his  wages  or  salary  aforesaid  up 
to  the  expiration  of  such  notice,  and  to  the  time  of  such  determination 
of  the  s»id  service :  Averment,  that  theretofore,  and  one  calendar  month 
before  the  defendant  put  an  end  to  the  said  service,  or  refused  to  suffer 
or  permit  the  said  plaintiff  to  continue  in  his  said  service,  and  discharged 
the  plaintiff  therefrom,  he,  the  defendant,  gave  to  the  plaintiff  one 
calendar  month's  notice  of  his,  the  defendant  s,  intention  to  put  an  end 
to  the  said  service,  and  to  discharge  the  plaintiff  therefrom ;  and  that 
the  defendant  at  and  after  the  expiration  of  the  said  calendar  month 
refased  to  allow  the  plaintiff  to  continue  in  his,  the  defendant's,  said 
service,  and  discharged  the  plaintiff  therefrom, — which  was  the  said 
alleged  breach  of  contract  in  the  first  count  mentioned.     Issue  thereon. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  sittings  in  London 
after  la8t  Michaelmas  Term.  It  appeared  that  the  defendant,  who  was 
a  woollen  merchant  at  Leeds,  having  a  place  of  business  in  London, 
engaged  the  plaintiff  to  serve  him  in  the  capacity  of  agent  or  representa- 
tive there,  upon  the  terms  contained  in  the  following  memorandum : — 

'^  Memorandum  of  agreement  made  between  Henry  Ibbetson  k  Co., 
of  Leeds,  of  the  first  part,  and  Richard  Awood  Parker,  of,  &c.,  of  the 
second  part :  The  aforesaid  Richard  Awood  Parker  engages  to  serve  the 
said  Henry  Ibbetson  &  Co.  as  agent  or  representative,  at  the  salary  of 
150/.  per  annum  in  consideration  thereof.  Also  provided  at  the  end  of 
the  year  the  said  H.  IbheUon  S^  Co.  find  the  said  Richard  Awood 
Parker  has  done  ^sufficient  business  to  justify  them  in  recom-  r^o^o 
pensing  by  making  up  his  salary  to  1802.,  to  do  so^  being  a  dona-  ^ 
tion  of  302.,  to  his  present  stipulated  amount  of  l&OL  As  witness  our 
hands  this  30th  day  of  January,  1857. 

(Signed)  "  Henby  Ibbetson  k  Co. 

"  Richard  Awood  Parker." 

The  plaintiff  continued  in  the  service  of  the  defendant  under  thia 
agreement  until  the  Ist  of  August  (receiving  his  salary  monthly),  when 
the  defendant  gave  him  a  month's  notice  to  quit.  For  this  dismissal^ 
which  the  plaintiff  contended  was  wrongful,  and  in  contravention  of  the 
agreement,  the  present  action  was  brought. 

On  the  part  of  the  defendant,  several  witnesses  were  called  to  prove 
&  ctistom  in  the  particular  trade  to  dismiss  at  a  month's  notice,  though 
the  engagement  was  at  a  yearly  salary :  and  it  was  proved  that  one 
hoQse  of  great  eminence  adopted  a  form  of  hiring  to  exclude  the  custom 
for  a  month's  notice :  but  some  of  the  witnesses,  on  cross-examination^ 
said  they  had  never  known  an  instance  of  a  clerk  having  been  dismissed 
at  a  month's  notice,  where  the  agreement  stipulated  for  a  bonus  for 
good  conduct  at  the  end  of  the  year. 

In  his  summing  up,  the  learned  judge  instructed  the  jury  in  substance 
as  follows :— The  plaintiff  in  this  case  complains  that  he  has  been  dis« 
miased  by  the  defendant  on  a  month's  notice,  notwithstanding  he  was 
engaged  under  a  contract  for  a  year.  The  defendant,  on  the  other 
hand,  says,  *'  It  is  true  I  entered  into  a  contract  with  you  for  a  year, 
but,  by  the  custom  and  usage  of  the  place  where  the  contract  was  made 
uid  was  to  be  fulfilled,  viz.,  London,  a  clerk  or  servant,  though  hired 
nnder  such  eircnmstances,  is  liable  to  be  discharged,  and  entitled  to 
pnt  an  end  to  the  service,  at  a  month's  notice."     No  doubt,  with 
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*^4.QT  *'^Gference  to  domestic  servants,  the  custom  is  universally  so:  a 
J  servant  is  hired  at  yearly  wages ;  the  hiring  is  yearly,  but  is 
liable  to  be  terminated  by  either  party  on  a  month's  notice.  It  does 
not,  however,  follow  from  that  that  the  same  state  of  things  exists  with 
regard  to  clerks  and  persons  in  the  position  of  the  present  plaintiff. 
The  circumstance  of  the  contract  being  in  writing  makes  no  difference : 
it  h  not  any  stronger  or  more  binding  by  being  written,  though  it  renders 
the  proof  of  its  terms  more  easy  and  less  liable  to  misrepresentation  or 
mistake.  If  that  which  is  here  put  upon  paper  had  simply  been  expressed 
by  word  of  mouth,  its  legal  operation  and  effect  would  have  been  pre- 
cisely the  same.  In  order  to  justify  his  dismissal  of  the  plaintiff  within 
the  year,  the  defendant  by  his  fifth  plea  sets  up  the  custom  of  a  mouth's 
notice :  and,  if  he  proves  that  to  your  satisfaction,  whether  the  contract 
be  in  writing  or  not  makes  no  difference.  Now,  the  defendant  has  called 
before  you  several  witnesses  to  prove  the  custom  as  alleged.  It  was  not 
necessary,  perhaps  hardly  possible,  to  adduce  an  instance  exactly  in 
point,  of  a  person  in  the  precise  position  of  the  present  plaintiff.  Bat 
you  roust  judge  from  the, general  understanding  of  the  trade  in  analo- 
gous cases,  whether  the  parties  meant  to  contract  upon  the  footing  of 
that  custom.  Where  there  is  a  general  custom  prevailing  with  refer- 
ence to  a  particular  trade  in  the  place  where  a  contract  is  made,  and 
nothing  is  said  to  exclude  it,  the  contract  must  be  assumed  to  have  been 
made  subject  to  the  importation  of  the  custom  into  it.  For  instance,  in 
a  particular  trade,  a  contract  for  the  sale  of  goods,  nothing  being  said 
to  the  contrary,  is  understood  to  be  at  a  credit  of  a  fortnight  or  a 
month, — in  that  case,  the  parties  are  supposed  to  contract  with  reference 
to  the  custom,  and  are  bound  by  it.  One  of  the  defendant's  witnesses 
^q^-A-i  states  that  it  is  the  custom  of  the  trade  ^generally  to  put  an  end 
^  to  the  service  at  a  month's  notice,  where  the  hiring  is  yearly  and 
at  a  yearly  salary.  Generally  speaking,  a  yearly  salary  imports  a 
yearly  hiring ;  as  in  the  case  of  a  butler  or  a  coachman :  and,  in  the 
cases  under  the  old  settlement  law,  a  general  hiring  at  a  yearly  salary 
was  always  held  to  be  a  hiring  for  a  year.  The  principal  witness  on 
the  part  of  the  defendant,  however,  on  cross-examination,  stated  that  he 
did  not  remember  an  instance  of  a  clerk  or  agent  in  this  particular  trade 
having  been  dismissed  at  a  month's  notice,  where  the  contract  contained 
Buch  a  provision  as  in  this  case,  for  a  bonus  for  good  conduct  at  the  end 
of  the  year.  That,  as  it  seems  to  me,  may  have  some  influence  in  deter- 
mining your  judgment  upon  this  question.  The  parties  first  agree  for 
a  general  hiring,  at  a  yearly  salary :  then  they  add  a  proviso,  that,  if 
the  employer  shall  at  the  end  of  the  year  consider  the  agent  deserving 
of  it,  he  shall  be  rewarded  with  a  donation  of  302.  Now,  the  only  legi- 
timate effect  of  that, — assuming  the  custom  to  have  been  established, — 
would  seem  to  be,  that,  by  introducing  that  stipulation  into  the  contract, 
they  meant  the  custom  to  be  excluded.  The  first  question,  then,  for 
your  consideration  will  be,  whether  such  a  custom  as  alleged  exists  in 
the  particular  trade :  and  the  second  question  will  be,  whether  the  con- 
tract was  made  with  reference  to  the  custom,  or  was  a  special  contract 
to  which  the  custom  did  not  apply.  If  you  think  the  evidence  establishes 
the  custom,  it  merely  remains  for  you  to  consider  whether  you  infer  from 
the  latter  part  of  the  agreement  that  the  parties  meant  to  exclude  the 
application  of  the  custom  in  the  particular  case.     If  you  think  they  did 
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sot  contract  with  that  intention,  the  defendant  will  be  entitled  to  jonr 
Terdict.  If,  on  the  other  hand,  you  think  the  custom  is  not  established, 
then  the  dismissal  of  the  plaintiff  before  the  "^expiration  of  the  r^iQci 
jear  is  not  justified,  and  he  will  be  entitled  to  your  verdict,  with  L 
Boch  damages  as  you  may  think  him  fairly  entitled  to  for  such  wrongful 
determination  of  the  contract. 

The  jury  found, — first,  that  the  custom  was  proved, — secondly,  that 
the  hiring  was  a  special  hiring,  to  which  the  custom  did  not  apply ;  and 
thereupon  they  found  for  the  plaintiff,  damages  lOL 

Hugh  Hilly  Q.  C,  in  Hilary  Term  last,  obtained  a  rule  nisi  to  enter 
a  verdict  for  the  defendant,  on  the  ground  that,  the  jury  having  found 
the  fact  of  the  existence  of  the  custom  for  the  defendant,  their  finding 
as  to  the  special  terms  of  the  contract  was  immaterial ;  or  for  a  new 
trial,  on  the  ground  of  misdirection,  inasmuch  as  it  was  not  a  question 
for  the  jury  whether  the  special  terms  of  the  contract  excluded  the 
custom,  but  the  construction  of  the  contract  was  for  the  court,  and, 
according  to  the  true  construction,  the  custom  was  not  excluded. 

Pigott,  Serjt.,  and  V.  Williams^  now  showed  cause. — No  leave  to 
enter  a  verdict  was  reserved,  consequently  the  most  the  defendant  can 
have  will  be  a  new  trial.  It  is  said  that  the  parties  were  bound  by  the 
custom,  notwithstanding  the  special  terms  of  the  agreement.  But,  by 
the  form  of  his  fifth  plea,  the  defendant  has  made  it  a  question  for  the 
jury ;  and  the  jury  have  disposed  of  it,  by  negativing  the  application 
of  the  custom  proved  to  the  particular  contract.  [Crowder,  J. — What 
more  is  this  than  a  contract  of  hiring  for  a  year,  with  a  promise  of  a 
gratuity,  under  certain  conditions,  at  the  end  of  it  ?]  The  agreement 
contemplates  that  the  relation  of  master  and  servant  shall  enure  at  all 
events  until  the  end  of  the  year.  There  is  no  ambiguity  in  the  document : 
no  exposition  can  be  admitted  to  ""contradict  or  vary  its  terms,  rococo 
No  doubt,  you  may  annex  an  incident  to  a  contract,  where  the  '- 
contract  is  silent  upon  the  subject,  or  does  not  exclude  it.  But  a  party 
may  always  by  special  contract  waive  the  benefit  of  a  custom  :  Webb 
r.  Plummer,  2  B.  &  Aid.  746;  Hutton  v.  Warren,  1  M.  &  W. 
466.t  In  Spartali  v.  Benecke,  10  C.  B.  212,  222  (E.  C.  L.  R. 
vol.  70),  Wilde,  C.  J.,  says:  "The  rules  of  law  relating  to  the 
admissibility  of  the  usages  of  trade  to  affect  the  construction  of  written 
contracts,  are  well  settled  ;  and  the  difficulty  that  has  arisen  respecting 
them  has  been,  in  their  application  to  the  varied  circumstances  of  the 
numerous  cases  in  which  the  discussion  of  them  has  been  involved.  The 
rules  of  evidence  applicable  to  the  present  case,  are, — first,  that,  in 
mercantile  contracts,  evidence  is  admissible  to  prove  that  the  words  in 
which  the  contract  is  expressed,  in  the  particular  trade  to  which  the  con- 
tract refers  are  used  in  a  peculiar  sense,  and  different  from  the  sense 
which  they  ordinarily  import, — secondly,  that  evidence  of  usage  is 
admissible  for  the  purpose  of  annexing  incidents  to  the  contract  in 
matters  upon  which  the  contract  is  silent:  but  both  these  rules  are 
subject  to  the  limitation  or  qualification,  that  the  peculiar  sense  or  meaning 
which  it  is  proposed  by  the  evidence  to  attach  to  the  words  of  the  con- 
tract, must  not  vary  or  contradict,  expressly  or  by  implication,  the  terms 
of  the  written  contract."  [Crowder,  J. — What  is  there  here  to  show 
that  the  parties  stipulated  for  any  particular  determination  of  the  con- 
tract?]   The  proviso  shows  that  they  contemplated  that  it  should  not  be 
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pat  an  end  to  until  the  expiration  of  the  year.  [Btlbs,  J. — It  shows 
rather  that  they  contemplated  the  probability  of  its  continuance  until  the 
end  of  the  year.]  In  the  case  of  a  clerk,  a  general  hiring  is  a  biriDg 
for  a  year :  Beeston  v.  Collyer,  12  J.  B.  Moore  552  (E.  C.  L.  R.  vol. 
22),  4  Bingh,  309  (E.  C.  L.  R.  vol.  13).  In  The  King  v.  Droitwich,  8 
ncQCQ-i  M.  &  Selw.  243,  Lord  *ElIenborough  says:  '*I  take  the  rule  of 
^  law  to  be,  that,  if  no  particular  time  is  expressed  for  the  con- 
tinuance of  the  service,  or  is  reasonably  to  be  implied,  a  hiring  for  a 
J  ear  is  to  be  intended."  In  Snelling  v.  Lord  Huntingfield,  1  G.  M.  & 
\.  20,f  A.  on  the  20th  of  July,  made  proposals  in  writing  (unsigned)  to 
B.,  to  enter  his  service  as  bailiff  for  a  year  :  B.  took  the  proposals  and 
went  away,  and  entered  into  A.*s  service  on  the  24th  of  July :  and  it 
was  held  that  this  was  a  contract  on  the  20th,  not  to  be  performed  within 
the  space  of  one  year  from  the  making,  and  within  the  4th  section  of  the 
statute  of  frauds.  In  Fawcett  v.  Cash,  5  B.  &  Ad.  908  (E.  C.  L.  R. 
vol.  27),  a  general  hiring  of  a  warehouseman,  "  the  employer  engaging 
to  pay  12Z.  10«.  per  month  for  the  first  year,  and  advance  102.  per  annum 
until  the  salary  should  be  180Z.,*'  was  held  to  be  a  hiring  for  a  year. 
This  subject  underwent  considerable  discussion  in  Baxter  v.  Nurse,  7 
Scott  N.  R.  801,  6  M.  &  G.  935  (E.  C.  L.  R.  vol.  46).  Here,  all  the 
witnesses  who  were  interrogated  upon  the  subject  negatived  the  applica- 
tion of  the  custom  for  a  month's  notice  to  the  case  of  an  agreement  with 
the  special  stipulation  contained  in  the  agreement  in  this  case.  If  this 
be  a  question  for  the  jury,  they  have  decided  it  for  the  plaintiff.(a) 
Hugh  Hilly  Q.  C,  and  Buller^  were  not  called  upon. 
Crowder,  J. — I  am  of  opinion  that  this  rule  must  be  made  absolute. 
The  question  arises  in  an  action  brought  upon  an  agreement  entered  into 
^ncj^n  between  a  *clerk  or  servant  and  his  employer  in  a  certain  trade, 
-I  which  agreement  is  in  writing ;  and  the  contention  at  the  trial 
was  as  to  the  existence  of  the  custom  stated  in  the  fifth  plea,  and  its 
application  to  the  contract  before  the  court.  The  jury  were  asked 
certain  questions,  and  invited  to  draw  certain  conclusions.  These  were, 
whether  the  custom  was  proved,  and  whether,  if  proved,  it  was  applicable 
to  the  special  terms  of  this  contract.  On  the  part  of  the  defendant,  it 
is  contended  that  this  latter  was  not  a  question  for  the  jury,  but  for  the 
court;  and  I  am  of  that  opinion.  Looking  at  the  evidence,  it  seems  to 
have  been  established  that  there  was  a  general  custom  in  the  trade  that 
a  yearly  hiring  might  be  put  an  end  to  by  either  party  upon  a  month's 
notice.  It  is  insisted  on  the  part  of  the  plaintiff,  that,  assuming  such  a 
custom  to  exist,  the  special  terms  of  this  agreement  exclude  the  applies^ 
tion  of  it  to  this  case.  It  seems  to  me  that  there  is  no  foundation  for  that 
argument.  The  first  part  of  the  contract  amounts  simply  to  an  engage- 
ment on  the  part  of  the  plaintiff  to  serve  the  defendant  as  agent  at  the 
salary  of  150Z.  per  annum :  then  follows  a  proviso,  that  if,  ^'  at  the  end 
of  the  year  the  said  Henry  Ibbetson  &  Co.  (the  defendant)  find  the  said 
B.  A.  Parker  (the  plaintiff)  has  done  sufficient  business  to  justify  them  in 
recompensing  by  making  up  his  salary  to  180Z.,  to  do  so,  being  a  dona- 
tton  of  302.  to  his  present  stipulated  amount  of  150Z."     Reading  this 


{a)  In  Addtton  on  Cuntraett,  4th  edit  430,  it  is  laid  down,  npon  the  •■tfaority^f  •  MMof 
Johnson  v.  Btenlcensopp,  5  Jurist  870,  that,  *<If  the  eontnot  is  pat  into  writing,  tin  eiistoasi7 
power  of  defeasance  if  impliedly  anaezad  to  the  ezprtaa  terms  ef  the  written  «freemeB^  saU* 
the  onstem  is  exnladed  t^  eap ress  words." 
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agreement, — and  its  construction  is  for  the  court,  and  not  for  the  jury, 
—it  seems  to  tne  to  be  simply  an  agreement  for  a  yearly  hiring  at  a 
jearly  salary ;  and  that  there  is  nothing  in  the  proviso  to  alter  the 
nature  and  chnracter  of  the  agreement:  it  is  a  mere  statement  that  the 
defendant  will  at  the  end  of  the  year,  if  he  shall  see  fit,  make  the  plain- 
tiff a  present  of  SOL  It  is  clear  that  this  302.  could  not  have  been 
recovered  by  action,  if  the  service  had  lasted  until  the  *end  of  the  r^coee 
year.  The  simple  question  is,  whether,  looking  at  ttie  custom  ^ 
proved,  which  is  general,  there  is  anything  in  the  written  agreement  to 
exclude  it.  I  see  nothing  in  it  that  can  have  that  effect.  The  proviso 
cannot  exclude  it :  that  has  no  reference  to  dismissal.  Then,  if  there  is 
nothing  in  the  contract  that  is  inconsistent  with  the  application  of  the 
general  custom,  it  is  the  same  as  if  the  custom  had  formed  part  of  the 
written  agreement.  This  case  must  follow  the  ordinary  rule,  that, 
wherever  a  contract  is  made  in  a  particular  trade,  all  customs  which 
regulate  that  trade  are  tacitly  incorporated  into  the  contract,  unless  by 
express  terms  excluded.  There  was  nothing  to  warrant  the  conclusion 
of  the  jury ;  and  consequently  the  rule  will  be  made  absolute,  not,  how- 
ever, to  enter  a  verdict  for  the  defendant,  no  leave  having  been 
reserved,  but  for  a  new  trial. 

WiLLES,  J. — I  am  entirely  of  the  same  opinion.  The  fact  of  the 
plaintiff  having  been  engaged  at  a  yearly  salary  under  an  agreement 
which  has  been  reduced  into  writing,  is  clearly  not  enough  to  exclude  the 
custom,  which  was  proved  to  be  general,  to  determine  a  yearly  hiring  by 
giving  a  month*s  notice, — ^just  as  in  the  case  of  domestic  servants,  where, 
though  a  general  hiring  is  presumed  to  be  a  hiring  for  a  year,  the 
service  may  nevertheless  be  put  an  end  to  at  any  time  by  a  month's 
notice.  The  question  is  whether  the  application  of  that  general  custom 
to  the  particular  case  is  excluded  by  the  concluding  words  of  the  agree- 
ment, which  provide,  that,  at  the  end  of  the  year,  if  the  employer  is 
satisfied  with  the  amount  of  business  done,  he  will  make  an  addition  of 
802.  to  the  stipulated  salary.  Would  that  proviso  be  inconsistent  with 
the  agreement  going  on  to  say  that  the  master  should  still  be  at  liberty, 


if  so  minded,  to  dismiss  the  servant  at  *any  time  during  the  year, 


[*866 


upon  giving  him  a  month's  notice?  Clearly  not.  The  custom, 
being  proved,  becomes  part  and  parcel  of  the  contract.  The  jury  had  no 
right  to  take  upon  themselves  to  say  that  the  special  contract  excluded 
the  custom.  The  evidence  upon  which  that  conclusion  was  founded  does 
not  in  fact  negative  the  application  of  the  custom  to  a  hiring  under  a 
contract  like  this.  The  witness  merely  stated  that  he  did  not  know  of 
an  instance  where  under  such  an  agreement  as  the  present  the  custom 
had  been  acted  upon. 

Byles,  J. — In  cases  of  this  nature,  two  questions  generally  arise, — 
the  one,  a  question  of  law,  whether  the  terms  of  the  agreement  may 
admit  or  must  necessarily  exclude  the  custom, — the  other,  one  of  fact, 
whether,  if  the  agreement  may  admit  the  custom,  the  custom  extends  to 
the  particular  agreement.  I  do  not  therefore  see  that  the  learned  judge 
was  wrong  in  leaving  this  latter  question  to  the  jury.  The  evidence  of 
the  custom  was  irresistibly  strong;  and,  although  the  jury  might,  upon 
proper  evidence,  have  found  a  limited  custom,  there  was  no  evidence  of 
iojr  such  limitation  here.  Rule  absolute  for  a  new  trial. 
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*867]  *SMITH  V.  GLASSCOCK.    April  20. 

The  admittance  of  tenant  for  life  upon  a  surrender  to  the  use  of  the  will,  enures  as  the  admit- 
tanee  of  those  in  remainder,  so  as  to  vest  the  estate  in  them. 

A  testator  devitied  copyhold  land  to  his  widow  for  lifct  remainder  to  his  six  children,  three  sons 
and  three  daughters,  in  equal  shares,  as  tenanta  in  common.  After  his  death,  his  widow  vts 
duly  admitted.  The  widow  died,  and  two  of  the  daughters  also  died  unmarried  and  inteststo: 
but  there  wns  no  evidence  as  to  the  third  daughter.  One  of  the  sons  went  abroad,  and  nerer 
was  heard  of.  The  second  was  proved  to  be  alive.  The  third,  in  1843  (his  mother  and  two 
sisters  being  then  dead),  got  himself  admitted  in  respect  of  three-sixths  of  the  land ;  and  in 
1845,  in  default  of  claim  by  the  other  remainder-men,  after  proclamation,  got  admitted  to  ths 
rest  as  heirat-law  of  the  person  last  seised.  In  1850,  he  covenanted  to  surrender  five-sizUif 
of  the  land  to  the  plaintiff,  and  the  plaintiff  was  thereupon  admitted  by  the  lord: — Held,  thtt 
the  plaintiff  thereby  obtained  no  title  to  more  than  four-sixths, — even  as  against  one  htriog 
no  titJe,  but  a  bare  possession. 

This  was  an  action  of  ejectment  in  which  the  plaintiff  sought  to 
recover  five-sixths  of  a  garden  at  Harlow,  in  the  county  of  Essex. 

The  cause  was  tried  before  Williams,  J.,  at  the  last  Assizes  at  Chelms- 
ford, when  the  following  facts  appeared  in  evidence : — The  property  in 
question,  which  was  copyhold,  had  formerly  belonged  to  one  John 
Faulder,  who  by  his  will,  dated  in  March,  1812,  devised  it  to  his  widow 
for  life,  with  remainder  to  his  six  children,  John  (who  was  illegitimate), 
Thomas,  Jane,  Elizabeth,  Mary,  and  Joseph,  in  equal  shares,  as  tenants 
in  common.  John  Faulder  died  shortly  after  the  date  of  his  will,  and 
his  widow  was  duly  admitted  tenant  on  the  roll.  She  afterwards  died. 
Mary  and  Jane,  two  of  the  daughters  of  the  testator,  also  died,  unmarried 
and  intestate.  John,  the  eldest  son,  went  abroad,  and  had  never  since 
been  heard  of:  and  there  was  some  evidence  that  Elizabeth  died  on 
her  way  out  to  Calcutta.  On  the  16th  of  June,  1843, — ^the  widow 
of  the  testator  and  the  two  daughters  Mary  and  Jane  being  dead,  and 
Elizabeth  having  disappeared, — Thomas  Faulder  was  admitted  to  his 
one-sixth  share,  and  to  the  shares  of  Mary  and  Jane  as  heir-at-law,  and 
thus  became  entitled  to  three-sixths.  On  the  20th  of  June,  1845,  pro- 
clamation was  made  in  the  lord's  court,  and,  neither  of  the  other 
remainder-men  having  claimed  to  be  admitted,  Thomas  Faulder  appeared 
„,Qro-|  and  was  admitted  to  the  *remaining  three-sixths,  as  heir-at-law 
J  of  the  testator ;  and  down  to  the  time  of  the  trial  no  other  claim- 
ant had  appeared.  In  August,  1850,  Thomas  Faulder  covenanted  to 
surrender  five-sixths  of  the  property  to  the  plaintiff;  and  on  the  4th  of 
July  in  that  year,  the  plaintiff  was  admitted  tenant  in  respect  of  fire- 
sixths. 

The  defendant  did  not  pretend  that  he  came  in  otherwise  than  as 
tenant  to  John  Faulder,  the  testator :  and  it  appeared  that  he  had  paid 
him  rent  for  several  years;  but  that,  after  the  death  of  the  testator,  he 
declined  to  pay  rent,  in  consequence  of  the  disputes  which  arose  between 
the  children  on  account  of  the  illegitimacy  of  the  eldest  son,  John. 

The  learned  judge  ruled,  that,  inasmuch  as  there  was  no  evidence  of 
Joseph's  death,  the  plaintiff  had  made  out  no  title  to  recover  in  respect 
of  his  one-sixth  share ;  and  he  directed  a  verdict  to  be  entered  for  the 
plaintiff  for  four-sixths,  reserving  leave  to  the  plaintiff  to  move  to  enter 
it  for  the  other  sixth,  if  the  court  should  be  of  opinion  that  be  was 
entitled  to  do  so. 

Hawkins  now  moved  accordingly. — As  against  Joseph,  the  lord  could 
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only  seize  qnousque  for  default  of  his  appearance  on  proclamation :  but, 
as  against  all  the  rest  of  the  world,  the  admittance  of  the  plaintiff  would 
be  an  absolute  title.  [Bylks,  J. — Suppose  Joseph  came  now  and  claimed 
to  be  admitted,  what  answer  would  the  present  plaintiff  have  to  an  eject- 
ment bj  him  ?]  None.  [Growder,  J. — The  plaintiff  claims  title  to  five- 
sixths  under  a  person  ^'ho  at  the  most  legally  possessed  only  four- 
sixths.]  Doe  d.  Le  Keux  v.  Harrison,  6  Q.  B.  681  (£.  C.  L.  R.  vol. 
51),  seems  to  be  precisely  in  point.  There,  the  heir  of  copyhold  lands 
not  appearing  on  proclamation,  the  lord  seized  auousque.  Afterwards, 
the  heir  claimed ;  *and,  the  lord  declining  to  aamit  him,  on  the  ti^qcq 
supposition  that  another  party  had  title,  the  heir  obtained  a  rule  ^ 
nisi  for  a  mandamus  to  compel  his  admittance.  Upon  the  discussion  of 
that  rule,  the  court,  by  consent  of  the  heir  and  the  lord  (no  other  party 
appearing),  directed  that  an  ejectment  should  be  brought  to  try  the 
right.  On  the  trial,  the  heir  proved  title ;  and  the  defendant  (the  lord) 
pat  in  a  will  of  the  ancestor,  devising  the  lands  to  the  London  Annuity 
Society.  No  further  evidence  being  given  for  the  defendant,  the  judge 
left  the  case  to  the  jury  on  the  proof  of  title  in  the  lessor  of  the  plaintiff 
(the  heir) :  and  he  had  a  verdict.  Upon  a  motion  to  enter  a  nonsuit,  it 
was  held  that  the  plaintiff  was  entitled  to  recover ;  for,  that  the  lord, 
tlioQgh  he  had  seized  quousque,  could  not  hold  against  the  heir,  on  the 
mere  proof  of  a  devise  to  parties  who  had  not  claimed  admittance,  and 
of  whom  nothing  was  known.  Coleridge,  J.,  there  says :  ''  The  seizure 
quonsqoe  makes  no  difference  in  the  right  of  the  heir.  The  lord  seizes 
only  till  the  tenant  comes  in.  That  seizure  does  not  give  him  any 
adverse  title."  [Williams,  J. — How  do  you  make  out  a  title  to  Joseph's 
share?]  Until  June,  1845,  there  was  no  tenant  on  the  roll.  Procla- 
mations were  then  made  in  the  ordinary  way :  and,  no  one  coming  in, 
the  heir-at-law  of  the  person  last  seised  makes  claim  and  is  admitted. 
The  plaintiff,  who  claims  through  him,  though  he  may  have  no  title  as 
against  Joseph,  has  a  perfectly  good  title  as  against  all  the  rest  of  the 
world.  [Williams,  J. — Admittance  is  not  conclusive  of  title:  two 
clainiing  by  different  titles  may  be  admitted :  Rex  v.  The  Lord  of  the 
Manor  of  Hexham,  5  Ad.  k  E.  559  (E.  C.  L.  R.  vol.  31),  1  N.  &  P.  58. 
There  must  have  been  a  surrender  to  the  use  of  John  Faulder's  will. 
The  admittance  of  the  tenant  for  life  would  be  the  admittance  of  all  in 
^remainder  under  the  will.(a)]  This  is  not  a  question  as  between  r^ogA 
Thomas,  the  heir-at-law,  and  Joseph :  but  as  between  a  tenant  ^ 
duly  admitted  on  the  roll  and  a  wrongdoer,  a  mere  trespasser  on  the 
estate.  The  recovery  against  him  would  not  in  any  degree  affect 
Joseph's  right. 

liViLLiAMS,  J., — I  am  of  opinion  that  there  ought  to  be  no  rule  in  this 
case.  It  appeared  at  the  trial  that  the  testator,  John  Faulder,  devised 
the  property  in  question  to  his  widow  for  life,  remainder  to  his  six 

(n)  In  ScriTen  on  Copyholdn,  4th  edit  294,  it  is  naid :  "  It  has  long  been  settled  Uiat  the 
Mlmitunee  of  the  tenant  for  life  or  jean  ia  the  admittance  of  aU  in  remainder,  bo  as  to  vest  the 
tiUt«  io  them ;"  referring  to  Brown's  Case,  4  Co.  Rep.  22  b,  where  it  was  resolved  that  **  the 
K^loittance  of  a  tenant  for  life  is  the  admittance  of  him  in  remainder  to  vest  the  estate  in  him, 
W  iball  not  bar  the  lord  of  his  fine,  which  he  ought  to  have  by  the  custom."  And  see  Rex  «. 
WilMD.  10  B.  k  C.  80  (E.  C.  L.  R.  vol.  21),  5  M.  A  R.  140,  where  it  was  held  that  the  lord  of  a 
■uor  !•  hound  to  admit  the  customary  heir  of  a  copyholder  in  fee,  although  there  be  a  surren- 
^  te  ihe  use  of  the  will,  and  a  daviaa  by  the  surrenderor,  there  being  do  claim  of  admittuioe 
•0  the  part  of  the  devisee. 

VOL.  IV.— 15 
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children,  John,  Thomas,  Jane,  Elizabeth,  Mary,  and  Joseph,  in  equal 
shares,  as  tenants  in  common ;  that,  there  being  a  surrender  to  the  tue 
of  the  will,  the  widow  was  duly  admitted  tenant  on  the  roll;  and  that 
the  testator's  son  Joseph,  in  respect  of  whose  one-sixth  the  verdict  is 
sought  by  this  rule  to  be  entered,  is  still  alive.  Now,  it  is  a  rule  of 
copyhold  law,  that  the  admittance  of  the  tenant  for  life  is  the  admittance 
of  all  those  in  remainder.  In  short,  it  is  an  admittance  to  the  whole 
estate.  The  question  is,  whether  the  plaintiff  has  made  out  his  title  to 
recover  this  one-sixth,  when  it  is  shown  to  be  outstanding  in  a  person 
who  is  living.  He  founds  his  right  to  recover  upon  the  fact  of  his 
*86n  ^^^^^S  *been  admitted  tenant  on  the  roll.  But  his  admittance 
•^  as  tenant  on  the  roll  cannot  give  him  a  title  as  against  one  who 
has  already  been  admitted  by  the  admittance  of  his  mother,  the  tenant 
for  life.  We  have  been  much  pressed  with  the  case  of  Doe  d.  Le  Keux 
V.  Harrison,  6  Q.  B.  631  (E.  C.  L.  R.  vol.  61).  That,  however,  is  a 
totally  different  case.  There,  the  lord,  who  had  seized  quoosque, 
attempted  to  set  up,  in  answer  to  the  claim  of  the  heir,  a  devise  by  the 
ancestor,  under  which  the  devisee  had  never  claimed  to  be  admitted.  It 
was  objected  on  the  part  of  the  plaintiff,  that  the  will  alone,  without  any 
proof  of  the  devisee  having  been  admitted,  amounted  to  nothing.  And 
of  that  opinion  was  Parke,  B.,  whose  ruling  was  upheld  by  the  court. 
The  difference  between  the  two  cases  is  manifest:  there,  there  was 
nobody  who  was  clothed  with  the  legal  estate  under  the  devise ;  here, 
the  devisee  in  remainder  is  in  by  the  admittance  of  the  tenant  for  life. 
I  therefore  think  the  plaintiff  has  failed  to  make  out  his  title  to  recover 
XBore  than  the  four-sixths  for  which  the  verdict  was  taken. 

Crowder,  J. — I  am  of  the  same  opinion.  The  plaintiff  made  out  his 
title  to  four-sixths;  but,  as  to  the  one-sixth  in  respect  of  which  he  now 
ieeks  to  enter  the  verdict,  he  has  altogether  failed.  He  founds  his 
claim  upon  the  fact  of  the  property  having  been  transmitted  to  him 
through  a  person  who  has  been  admitted  tenant  of  the  whole  property. 
That,  however,  gives  him  no  title.  The  admittance  of  Mrs.  Faulder,  the 
widow,  was  in  law  an  admittance  of  all  those  who  were  entitled  in 
remainder, — of  the  son  Joseph  amongst  the  rest.  Doe  d.  Le  Keux  v. 
Harrison,  for  the  reasons  stated  by  my  Brother  Williams,  has  no  appli- 
cation. It  is  said  that  the  admittance  of  Thomas  Faulder,  under  whom 
the  plaintiff  claims,  at  all  events  entitles  him  to  recover  against  a  mere 
^QQoi  trespasser.  But  the  defendant  is  no  trespasser :  *he  can  only  be 
-^  removed  from  the  one-sixth  by  proof  that  the  plaintiff  is  the 
richtful  owner  of  it.     That  the  plaintiff  has  failed  to  make  out. 

Btles,  J.,  concurred.(a)  Rule  refused. 

(a)  Cockburo,  C.  J.,  wm  Ul,  ud  WUlea,  l.»  sitting  at  KUi  Prioi. 
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TPE  YORKSHIRE  TIRE  AND  AXLE  COMPANY,  Appellants; 
THE  ROTHERHAM  LOCAL  BOARD  OF  HEALTH,  Respond- 
ents.     April  21. 

Am  afpUMAMB  to  fend  baek  for  ameDdoioDt  »  «m«  on  oppoal  froB  jof ticoa  nador  tho  20  4  21 
Viek  0.  42,  «.  2»  m»y  b«  entertMBod  before  the  day  of  argnmeBt. 

A  CASB  haring  been  stated  by  justices,  under  the  statute  20  &  21 
Viet.  c.  43,  8.  2, 

Q^arthj  on  a  former  daj,  moved,  on  behalf  of  the  appellants,  that  it 
might  be  sent  back  for  amendment.(a) — The  application  before  the 
justices  was  for  penalties  for  continuing  a  certain  drain  after  notice 
from  the  board.  The  question  was  whether  what  was  done  had  not 
been  done  with  the  consent  of  the  board.  The  justices  refused  to  con- 
rict.  It  was  suggested  that  material  omissions  had  been  made  in  the 
case  as  stated, — that  a  certain  notice  which  had  been  given  by  th« 
'company  to  the  local  board  of  health  in  1854,  and  an  order  r^ogo. 
made  by  the  board  in  June,  1855,  in  answer  to  the  company's  '- 
application  for  permission  to  put  a  blow-oif  pipe  into  the  sewer,  and 
diso  a  plan  of  the  locus  in  quo,— *all  of  which  had  been  before  the  jua- 
tices,  and  acted  upon  by  them, — were  altogether  omitted. 

Jfanufjf,  Q.  C,  contri,  submitted  that  this  was  not  the  proper  time 
to  make  the  application ;  but  that  the  case  must  be  argued  before  the 
court  could  see  whether  or  not  any  amendment  was  .required :  and  ha 
referred  to  a  case  of  Christie,  app.,  The  Guardians  of  St.  Luke,  Chelsea, 
reap.,  27  Law  Jonm.,  M.  C.  158,  where  the  Court  of  Queen's  Bencfa 
refused  to  entertain  such  a  motion  before  argument.  As  to  the  plan,  he 
atated,  that,  if  that  was  used  before  the  justices,  there  could  be  no  diffi- 
colty  as  to  its  being  used  here.  [Btles,  J. — I  see  nothing  in  the  aet 
to  take  away  the  ordinary  jurisdiction  of  the  court  as  to  amending 
apecial  ea8es.(i)  Willbs,  J. — The  omission  of  the  notice  and  order 
aeems  to  have  been  a  mere  slip.]  We  do  not  admit  that  the  order  was 
produced  before  the  justices. 

WiLL£8,  J. — That  being  the  case,  the  better  course  will  be  for 
Mr.  Ocertk  to  renew  his  application,  upon  affidavit;  and  we  will  deal 
with  the  costs  when  the  matter  comes  properly  before  us. 

Qarth  now  renewed  his  motion,  upon  an  affidavit  which  distinctly 
alleged  that  the  order  had  been  produced  and  acted  upon  by  the  justices. 

Maniit^j  for  the  respondents,  prayed  for  time  to  answer  the  affidavit: 
which  was  granted. 

'On  a  subsequent  day,  Manisty  intimated  that  he  did  not  r^oAi 
intend  to  file  any  affidavit  in  answer :  and  it  was  agreed  that  the  ^ 
case  should  go  back  for  amendment, — each  partv  to  be  at  liberty  to 
ubmit  to  the  justices  any  additions  which  they  might  think  ought  to  be 
made.  Rule  accordingly. 

(a)  Uader  ■.  1,  wUeh  enaete  that  "tba  coart  for  the  opinSoa  of  whieh  a  eaio  is  staled  shall 
kwe  power,  if  they  tbtnt  fit,  to  caase  the  ease  to  be  sent  haek  for  aaeDdment,  and  tbereupot 
tilt  fame  shall  bo  amended  aeeordinglj,  and  JadgmoDt  shall  be  delWered  after  it  shaU  l)h 
aataded." 

(t)  See  Hals  v.  Hvat^  16  0.  B.  SO  (H.  C.  L.  R.  roL  SO). 
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PUGH  and  Others  v.  STRINGFIELD  and  Another.    April  23. 

W.  F.  eoyenaoted  with  A.,  B.,  and  C,  to  whom  he  had  aererallj  mortgaged  eertain  onftniihed 
messnageiy  to  complete  the  premiies  hy  a  given  day ;  and  A.,  B.,  and  G.  aeveraUy  ooTenantMi 
with  W.  F.  to  make  him  certain  periodinal  advances.  In  consideration  of  the  arraDgement 
thus  entered  into  with  W.  F.,  D.  and  E.  jointly  and  severally  guarantied  lo  A.,  B.,  and  d 
that  W.  F.  should  duly  perform  his  covenant  with  them, — their  Joint  and  several  liabilitj 
nnder  the  gnarantee  not  to  exceed  100^.  Defaalt  having  heen  made  by  W.  F., — Held,  tiiat 
A.,  B.,  and  G.  might  recover  to  the  extent  of  the  100/.  in  a  joint  action  against  D.  and  B.,  is 
respect  of  damages  sustained  by  them,  or  either  of  them,  from  W.  F.'s  breach  of  coventnL 

This  was  an  action  upon  a  guarantee.  The  declaration  stated,  that, 
before  the  making  by  the  defendants  of  the  promise  thereinafter  men- 
tioned,  the  plaintiffs  had  respectively  advanced  to  one  William  Few 
several  sums  of  money  upon  several  indentures  by  way  of  mortgage  of 
certain  messuages  or  tenements  situate  at  Kentish  Town  and  Camden 
Town,  in  the  county  of  Middlesex ;  and  certain  arrangements  had  been 
entered  into  between  the  plaintiffs  and  other  parties  with  the  said 
William  Few  touching  their  said  several  mortgages  and  properties,  and 
which  arrangements  were  expressed,  contained,  or  referred  to  in  an 
indenture  which  had  at  the  time  of  the  making  by  the  defendants  of 
their  promises  thereinafter  mentioned,  been  prepared,  and  which  said 
indenture  was  and  is  made  between  the  said  William  Few  of  the  first 
part,  the  plaintiff  Charles  Pugh  of  the  second  part,  the  plaintiff  Robert 
Dobbing  of  the  third  part,  and  the  plaintiff  James  Gardner  of  the  fourth 
*3651  P*^*»  *^^  Edward  Moss  Dimmock  and  *Richard  Burby  of  the 
-^  fifth  part,  whereby,  after  reciting  as  therein  is  recited,  the  said 
William  Few  covenanted  with  the  plaintiffs  that  he  would  on  or  before 
the  10th  day  of  January,  1857,  complete  and  finish,  to  the  satisfaction 
of  such  surveyor  for  the  time  being  who  might  be  jointly  appointed  by 
the  plaintiffs,  and  pursuant  to  and  in  accordance  with  the  plans,  specifi- 
cations, and  conditions  then  already  prepared  by  Mr.  George  Low,  the 
surveyor  at  that  present  time  acting  on  behalf  of  the  plaintiffs,  and 
signed  by  the  said  William  Few,  the  said  several  messuages  or  tenements 
situate  and  being  at  Kentish  Town  and  Camden  Town  aforesaid,  and 
comprised  in  the  said  several  indentures  of  mortgage,  including  the 
making  of  all  roads  and  pavements,  and  laying  out  gardens  to  the  extent 
of  making  paths  therein,  and  upon  the  terms  and  subject  to  the  condi- 
tions therein  contained :  That  by  the  said  indenture  the  plaintiffs  cove- 
nanted and  agreed  with  the  said  Willian.  Few  that  they  would  advance 
to  him,  for  the  purpose  of  enabling  him  to  complete  and  finish  the  said 
messuages  or  tenements  and  premises,  the  sum  of  15572.,  such  sum  to  be 
advanced,  as  the  work  should  proceed,  in  weekly  payments,  upon  the 
certificates  of  the  said  surveyor,  and  each  of  such  certificates  to  be 
applicable  to  the  work  done  towards  the  completion  and  finishing  of  the 
said  messuages  or  tenements  and  premises  during  the  seven  days  next 
preceding  the  date  thereof:  Averment,  that,  the  said  indenture  having 
oeen  so  prepared,  the  defendants,  in  consideration  of  the  said  arrange- 
ments so  entered  into  by  the  plaintiffs  with  the  said  William  Few,  and 
that  the  plaintiffs  would  covenant  to  advance  to  the  said  William  Few, 
for  the  purpose  of  enabling  him  to  complete  and  finish  the  said  messuages 
or  tenements  according  to  the  said  plan,  specification,  and  conditions  so 
already  prepared,  and  signed  by  the  said  William  Few,  and  which 
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♦covenant  and  agreement  were  and  are  respectively  contained  in  r^ogg 
the  said  indenture,  guarantied  and  agreed  with  the  plaintiffs  that  ^ 
the  said  William  Few  should  duly  and  properly  perform  and  fulfil  the 
said  covenant  so  entered  into  by  him  with  the  plaiutiffsy  and  contained 
Id  the  said  indenture,  for  the  completion  and  finishing,  upon  the  terms 
snd  subject  to  the  conditions  therein  mentioned,  of  the  several  messuages 
or  tenements  mentioned  or  comprised  in  the  several  indentures  of  mort- 
gage in  the  said  thereinbefore-mentioned  indenture  of  even  date  there- 
with mentioned ;  it  being,  nevertheless,  agreed  and  declared  that  the 
defendants'  joint  and  separate  liability  under  or  by  virtue  of  the  said 
guarantee  or  agreement  should  not  exceed  the  sum  of  100{. :  Breach, 
that,  although  all  things  had  happened  and  been  done,  and  all  times  had 
elapsed  reasonable  and  necessary  to  entitle  the  plaintiffs  to  have  the  said 
covenant  and  agreement  performed  by  the  said  William  Few,  and  also 
to  have  the  defendants'  said  guarantee  and  agreement  performed  by 
them ;  yet  the  said  William  Few  had  wholly  neglected  and  failed  to 
perform  his  said  covenant  so  entered  into  by  him  with  the  plaintiffs,  and 
contained  in  the  said  indenture,  for  the  completion  and  finishing  the 
Baid  messuages  or  tenements,  and  the  plaintiffs  had  thereby  sustained 
damages  to  a  greater  amount  than  the  sum  of  lOOZ.,  and  although  all 
things  had  been  done  and  happened,  and  all  times  had  elapsed  reason- 
able and  necessary  to  entitle  the  plaintiffs  to  have  and  recover  of  and 
from  the  defendants  the  said  sum  of  lOOZ.,  yet  the  same  had  not  been 
paid  to  the  said  plaintiffs :  And  the  plaintiffs  claimed  IQOL 

The  defendants  pleaded,  to  the  first  breach,  that  the  said  William  Few 
did  not  neglect  and  fail  to  perform  his  said  covenant  so  entered  into 
by  him  with  the  plaintiffs,  contained  in  the  said  indenture,  for  the 
^completion  and  finishing  of  the  said  several  messuages  or  tene-  r^ogY 
ments  situate  and  being  at  Kentish  Town  and  Camden  Town  as  ^ 
in  the  said  declaration  alleged,  nor  had  the  plaintiffs  thereby  sustained 
any  damages. 

Upon  this  plea  the  plaintiffs  joined  issue. 

The  cause  was  tried  before  Willes,  J.,  at  the  first  sitting  at  West- 
minster in  this  term.  The  guarantee  and  the  deed  therein  referred  to 
vere  put  in.  The  guarantee  (which  was  addressed  to  the  plaintiffs)  was 
M  follows : — 

"  London,  24th  of  October,  1856. 

*'  Gentlemen, — In  consideration  of  the  arrangements  entered  into  by 
you  with  Mr.  William  Few,  of,  &c.,  builder,  and  of  your  covenanting  to 
advance  to  him,  for  the  purpose  of  enabling  him  to  complete  and  finish 
certain  messuages  or  tenements  situate  at  Kentish  Town  and  Camden 
Town,  Middlesex,  according  to  the  plan,  specification,  and  conditions 
already  prepared,  and  signea  by  the  said  William  Few,  and  which  cove- 
nant and  agreement  are  respectively  contained  in  a  certain  indenture  of 
even  date  herewith,  made  between  the  said  William  Few  of  the  first  part, 
Charles  Pugh  of  the  second  part,  Robert  Dobbing  of  the  third  part, 
James  Gardner  of  the  fourth  part,  and  E.  M.  Dimmock  and  R.  Burby 
of  the  fifth  part,  we  the  undersigned,  William  Stringfield  and  John 
Groves  Cooper,  of,  &c.,  do  hereby  jointly  and  severally  guaranty  and 
»gree  that  the  said  William  Few  shall  duly  and  properly  perform  and 
fulfil  the  covenant  entered  into  by  him  with  you,  and  contained  in  the 
said  indenture  of  even  date  herewith,  for  the  completion  and  finishing, 
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upon  the  terms  and  subject  to  the  conditions  therein  mentioned,  of  the 
several  messuages  or  tenements  mentioned  or  comprised  in  the  several 
indentures  of  mortgage  in  the  said  indenture  of  even  date  herewith 
mentioned ;  it  being,  nevertheless,  agreed  and  declared  that  our  joint 
^o^Q-j  and  separate  liability  under  or  by  virtue  of  this  *guaranteo  or 
J  agreement  shall  not  exceed  the  sum  of  lOOZ. 

(Signed)    "  John  W.  Stringpibld. 
"J.  Groves  Cooper." 

It  was  proved  that  William  Few  had  failed  to  perform  his  covenant 
for  the  completion  of  the  messuages  referred  to  in  the  deed,  and  that 
each  of  the  three  plaintiffs  had  thereby  sustained  damage  exceeding 
100{.  But  it  was  insisted  on  the  part  of  the  defendants  that  no  joint 
damage  had  been  sustained  by  the  three  plaintiffs,  so  as  to  entitle  them 
to  maintain  the  action,  or,  at  all  events,  for  more  than  nominal  damag<>s. 

A  verdict  was  taken  for  the  plaintiffs,  for  100?.,  leave  being  reserved 
to  the  defendant  to  move  to  enter  a  verdict  for  him  on  the  above-men- 
tioned issue,  or  to  reduce  the  damages  to  lir.,  if  the  court  should  be  of 
opinion  that  the  defendants'  contention  was  well  founded. 

AthertoHj  Q.  C.  (with  whom  was  W.  Brandt),  now  moved  accord- 
ingly.— This  is  in  substance  a  contract  of  indemnity ;  and,  unless  it  be 
ahowu  that  the  plaintiffs  have  sustained  a  joint  damnification,  they  cannot 
recover,  or,  at  all  events,  not  beyond  nominal  damages.  The  breach  of 
covenant  complained  of  is  in  respect  of  the  non-completion  of  the  three 
several  sets  of  premises,  the  interests  of  the  plaintiffs  in  which  are 
entirely  separate  and  distinct.  The  court  has  already  decided, — S  G.  6. 
N.  S.  z  (E.  C.  L.  B.  vol.  91), — that  the  interests  of  the  three  plaintiffs 
in  this  contract  is  joint :  but  they  cannot  recover  unless  they  show  a 
joint  damage.  Here,  there  is  no  possibility  of  a  common  damage  to 
the  three.  [[Crowdkr,  J. — Your  argument  would  render  the  guarantee 
altogether  nugatory.]  It  may  be  that  the  parties  would  have  a  remedy 
in  equity.    [Willbs,  J. — That  would  be  on  the  ground  that  each  of  the 


'869] 


^plaintiffs  was  a  trustee  for  the  others.  Lamb  v.  Vice,  6  M.  & 
W.  467,t  shows  that  a  trustee  may  maintain  an  action  upon  an 
indemnity  for  his  cestui  que  trust.]  The  difficulty  here  is  that  each  of 
the  covenantees  sustains  a  separate  damage,  and  in  different  proportions. 
Growder,  J. — X  am  of  opinion  that  there  should  be  no  rule.  The 
court  having  already  decided  that  one  of  the  plaintiffs  could  not  sue 
upon  this  guarantee  alone,  the  interests  of  the  three  therein  being  joint, 
it  seems  to  me  to  follow  that  the  three  may  jointly  maintain  an  action 
upon  it :  and  I  think  it  would  be  making  the  whole  contract  senseless, 
to  hold  that  nominal  damages  only  can  be  recovered  for  the  breach. 
The  plain  meaning  of  the  guarantee  is,  that,  if  damages  result  to  the 
plaintiffs  or  either  of  them  from  Few's  breach  of  covenant,  the  defend- 
ants are  to  be  liable  to  the  extent  of  100^  The  100/.  being  recovered, 
the  plaintiffs  will  hold  it  in  trust  to  be  applied  in  proportion  to  the  extent 
of  damage  sustained  by  each.  But  the  defendants  have  nothing  to  do 
with  its  application. 

WiLLES,  J. — Having  been  a  party  to  the  former  decision  of  the  court 
upon  this  guarantee,  it  does  not  become  me  to  say  anything  about  it.  I 
will  only  observe,  that,  if  each  of  the  plaintiffs  might  maintain  a  sepa- 
rate action,  the  first,  on  proof  of  damage  resulting  to  him  beyond  that 
amount,  might  recover  the  whole  1002.,  and  leave  the  others  in  the  lurch : 
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whereas,  if  they  joiu  in  suing,  each  will  recover  the  proportion  he  may 
be  entitled  to.  If  the  guarantee  had  been  given  to  one  having  no 
interest  in  the  subject-matter,  but  who  was  merely  a  trustee  for  third 
persons,  be  might  well  have  sued  upon  it.  That  is  clear  from  the  class 
of  cases  of  which  the  case  I  referred  to  is  one.  There,  an  officer 
*of  the  Palace  court  entered  into  a  bond,  with  sureties,  to  the  r«o7A 
knight  marshal  of  that  court,  conditioned  for  the  due  perform-  ^ 
ance  of  the  duties  of  his  office;  and  (inter  alia)  that  he  should  take 
sufficient  bail  from  all  defendants  arrested,  and  should  obey  the  lawful 
orders  of  the  court.  Having  taken  insufficient  bail  from  a  defendant 
arrested  in  an  action  in  that  court,  an  order  was  made  requiring  him  to 
pay  the  amount  of  debt  and  costs  in  the  action,  which  he  disobeyed : 
and  it  was  held  that  the  knight  marshal  was  entitled,  as  a  trustee  for 
the  plaintiff  in  the  action,  to  recover,  in  an  action  on  the  bond,  the  full 
amount  of  the  debt  and  costs.  If,  then,  one  having  no  interest  may  sue 
as  trustee,  there  can  be  no  reason  why  the  parties  interested  may  not 
sue  in  the  same  way.  I  therefore  agree  with  my  Brother  Crowder  in 
thinking  that  there  should  be  no  rale. 

BvLES,  J. — I  am  entirely  of  the  same  opinion.  As  between  the 
plaintiffs  and  the  defendants,  the  damages  to  be  recovered  under  this 
instrument  must  be  joint ;  but,  as  between  the  plaintiffs  themselves,  the 
interest  in  the  fund  when  recovered  is  several.  The  three  plaintiffs 
jointly  are  trustees  for  each  other  severally.  Any  other  construction 
would  render  this  guarantee  altogether  nugatory.  We  are,  in  effect 
asked  to  reverse  the  maxim  ^'  Interpretatio  fienda  est,  ut  res  magis  valeat 
qaslm  pereat."  Rule  refused. 

See  this  case,  ante  3  Comm.  Bench  N.  S.  (£.  C.  L.  R.  vol.  91),  2,  and  note* 


*HART  V.  MILES.    April  28.  [*871 

The  decluiitioD  f  toted  that,  in  eonaideration  that  the  plaintiff  would  consent  to  the  defendant's 
retaining  poMession  of  two  bilU  of  exchange  (descr  bing  them),  and  to  which  bills  the  plaintiff 
was  then  entitled,  and  of  which  the  defendant  was  then  the  holder,  but  not  foft  Yalue,  th# 
defendant  promised  the  plaintiff,  that,  if  he  should  succeed  in  procuring  the  bills  or  either  ol 
th«tt  to  be  discounted,  he  would  apply  the  proceeds  in  a  gi^en  waj:  arerment  that  the 
defendant  did  succeed  in  procuring  the  bills  to  be  discounted,  but  that  he  failed  to  apply  th& 
proceeds  as  agreed  r^Held,  on  motion  in  arrest  of  judgment,  that  the  declaration  disclosed  » 
luiBeient  consideration  for  the  defendant's  promise. 

Thb  first  count  of  the  declaration  stated  that,  in  consideration  that 
the  plaintiff  would  consent  to  the  defendant's  retaining  possession  of 
two  bills  of  exchange,  one  for  25Z.,  and  the  other  for  24Z.  lOir.  6(2.,  each 
drawn  by  the  defendant  upon  and  accepted  by  the  plaintiff,  and  payable 
to  the  defendant's  order,  and  to  which  bills  the  plaintiff  was  then  en- 
titled, and  of  which  the  defendant  was  then  the  holder,  but  not  for  value^ 
the  defendant  promised  the  plaintiff  that,  if  he  should  succeed  in  pro- 
curing the  said  bills  or  either  of  them  to  be  discounted,  he  would  pay 
to  Messrs.  Sotheron  &  Richardson  the  proceeds  of  such  discounting,  or 
ssoflScient  part  thereof,  in  discharge  of  another  bill  of  exchange  for 
45i.  5*.  lOi.,  or  of  so  much  thereof  as  such  proceeds  would  satisfy ;  and 
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the  defendant  succeeded  in  procuring  the  said  first-mentioned  bills  to  be 
discounted,  and  the  plaintiff  did  all  things  necessary  to  have  the  defend- 
ant perform  his  said  promise,  and  a  reasonable  time  for  the  defendant 
so  to  do  elapsed ;  yet  the  defendant  broke  his  said  promise,  in  this,  that 
he  did  not  pay  the  proceeds,  or  any  part  thereof,  to  the  said  Messrs. 
Sotheron  &  Richardson,  in  discharge  of  the  said  bill  of  exchange  for 
45Z.  5«.  lOd.  or  any  part  thereof;  by  reason  whereof  the  said  Messrs. 
Sotheron  &  Richardson  obtained  judgment  in  an  action  at  law  against 
the  plaintiff  for  the  amount  of  the  last-mentioned  bill,  and  damages  and 
costs,  amounting  to  a  large  sum,  to  wit,  51Z.  4s.  2(2.,  and  issued  execu- 
tion thereon,  and  caused  the  plaintiff's  goods  to  be  seized  and  sold  in 
satisfaction  of  the  said  judgment,  and  of  the  poundage,  costs,  and  ex- 
penses of  the  said  execution,  amounting  in  the  whole  to  a  large  sum,  to 

*3791  ^^^'  ^^^*  ^^'  ^^^*)  ^^^  ^^  certain  arrears  of  rent ;  *and  by  reason 
"^J  thereof,  the  goods  of  the  plaintiff  to  a  much  greater  value  than 
the  amount  of  those  moneys,  were  sold  under  the  said  execution,  for  the 
purpose  of  raising  the  said  moneys ;  and  thereby  the  plaintiff  was  greatly 
injured  in  his  expectations,  and  ruined  in  his  business  and  circumstances, 
and  greatly  harassed  and  impoverished ;  and  by  reason  thereof  also  the 
plaintiff  became  liable  to  pay  the  two  first-mentioned  bills,  and  may  have 
to  pay  the  same,  and  was  put  to  costs  and  charges  in  and  about  endea- 
vouring to  procure  the  holder  of  those  bills  not  to  sue  the  plaintiff 
thereon. 

The  defendant  pleaded,  amongst  other  pleas, — secondly,  that  he  did 
not  succeed  in  procuring  the  said  bills  to  be  discounted,  as  alleged. 
Issue  thereon. 

The  cause  was  tried  before  Williams,  J.,  at  the  sittings  in  London 
after  last  term.  It  appeared  that  the  defendant  received  the  two  bills 
on  the  80th  of  June,  1857,  and  paid  them  in  to  his  account  at  his 
bankers',  where  they  were  entered  short,  but  that,  shortly  afterwards, 
he  obtained  an  advance  from  the  bankers,  upon  an  understanding  that 
any  bills  in  their  hands  belonging  to  him  might  be  discounted.  The  exe- 
cution took  place  on  the  7th  of  August :  and  the  bills  became  due  in 
September. 

On  the  part  of  the  defendant,  it  was  submitted  that  this  was  a  mere 
naked  bailment,  and  that  the  defendant  was  acting  as  agent  for  Messrs. 
Sotheron  &  Richardson. 

The  learned  judge  left  it  to  the  jury  to  say  whether  the  defendant 
made  the  agreement  upon  his  own  responsibility,  whether  he  did  succeed 
in  getting  the  bills  discounted,  and  whether  he  knew  of  the  discount 
before  the  date  of  the  execution, — telling  them,  that,  if  he  did  know  of 
the  discount  before  that  event,  there  was  an  end  of  the  case,  except  as 
to  damages ;  but  that  if  he  did  not,  he  would  not  be  liable. 
♦8731  *The  jury  returned  a  verdict  for  the  plaintiff, — damages,  75/. 
■'  Wardsworthy  Q.  C,  now  moved  for  a  new  trial  on  the  grounds 
of  misdirection,  and  that  the  verdict  was  against  evidence ;  and  also  in 
arrest  of  judgment  as  to  the  first  count.  He  submitted  that  the  ques- 
tion of  agency  ought  to  have  been  more  pointedly  put  to  the  jury,  and 
that  they  should  have  been  told  that  the  defendant  was  not  responsible 
for  the  accidental  passing  of  the  bills  to  his  debit  by  his  bankers  with- 
out his  authority.  As  to  the  arrest  of  judgment,  he  contended  that  the 
count  disclosed  no  consideration  whatever  for  the  defendant's  promise; 
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and  that,  and  at  the  utmost,  it  disclosed  a  mere  bailment,  without 
reward.  [Willes,  J. — If  there  be  any  consideration,  we  cnnnot  inquire 
into  the  adequacy  of  it :  Haigh  v.  Brooks,  10  Ad.  &  E.  409,  4  P.  &  D. 
288.] 

Crowder,  J. — I  am  of  opinion  that  there  is  no  ground  for  arresting 
the  judgment  in  this  case.  Looking  at  the  whole  declaration,  though  it 
certainly  is  somewhat  vague,  I  think  it  may  be  supported,  and  that  the 
consi<ieration  stated  is  sufficient.  The  statement  is  that,  in  considera- 
tion that  the  plaintiff  would  consent  to  the  defendant's  retaining  posses- 
sion of  two  bills  of  exchange  (describing  them),  to  which  bills  the  plaintiff 
was  then  entitled,  and  of  which  the  defendant  was  then  the  holder,  but 
not  for  value,  the  defendant  promised,  &c.  It  is  clear  that  the  bills  were 
the  plaintiff's  property,  and  that  he  was  entitled  to  the  possession  of 
them :  and  it  is  equally  clear  that  they  were  in  the  possession  of  the 
defendant  without  value.  Instead  of  requiring  him  to  give  them  up,  the 
plaintiff  consents  that  the  defendant  shall  retain  them  for  a  given  pur- 
pose, viz.,  to  get  them  discounted.  That  is  a  sufficient  consideration  for 
the  defendant's  promise  to  dispose  of  "^the  proceeds  in  the  manner  r^oirj^ 
agreed  upon,  if  he  succeeded  in  getting  the  bills  discounted.  If  ^ 
the  defendant  had  not  made  the  promise  he  did,  the  plaintiff  might  have 
handed  the  bills  over  to  somebody  else  for  the  purpose  of  procuring  them 
to  be  discounted.  I  think  the  consideration  was  sufficient  to  support 
the  promise.  As  to  the  alleged  misdirection, — I  am  at  a  loss  to  discover 
in  what  it  consisted.  It  is  eraid  that  the  learned  judge  should  have  told 
the  jury  that  the  defendant  got  no  ben<^fit  from  the  transaction ;  and, 
further,  that  he  had  been  presaed  with  an  argument  that  the  case  was 
one  of  agency  only, — that  the  defendant  was  acting  merely  as  agent 
for  Sotheron  &  Richardson, — and  that  that  should  have  been  put  to  the 
jury.  The  learned  judge  did  ask  the  jury  whether  the  defendant  made 
the  agreement  upon  his  own  responsibility.  That  was  in  effect  putting 
the  question  of  agency  to  them.  The  defendant  clearly  did  not  make 
the  promise  as  agent :  it  was  an  original  undertaking.  I  see  no  ground 
therefore  for  granting  a  rule  upon  this  point.  But,  with  regard  to  the 
efidence,  we  will  speak  to  the  learned  judge. 

WiLLBS,  J. — I  agree  with  my  Brother  Crowder  that  there  was  no  mis- 
direction. As  to  the  arrest  of  judgment,  I  also  agree  with  him  in 
thinking  that  the  declaration  discloses  a  sufficient  consideration  for  the 
defendant's  promise.  If  the  pleader  had  reflected  a  little,  he  would 
probably  have  stated  it  thus, — in  consideration  of  the  plaintiff's  con- 
senting to  the  defendant's  retaining  possession  of  the  bills,  and  getting 
the  same  discounted  if  he  could,  the  defendant  promised,  &;c.  I  rather 
think  he  was  considering  how  the  promise  would  have  looked  had  it  been 
gathered  from  a  correspondence  between  the  parties.  If  the  defendant 
had  written  to  the  plaintiff  thus, — "  In  consideration  of  your  consenting 
to  my  retaining  the  bills  in  my  ^possession,  I  undertake,  if  I  rn^o'Tr 
BQcceed  in  procuring  them  to  be  discounted,  to  hand  over  the  ^ 
proceeds  to  you;"  and  the  plaintiff  had  answered, — ^^I  assent  to  the 
terms  of  your  letter ;"  there  would  have  been  a  contract  between  them 
that  the  defendant  should  procure  the  bills  to  be  discounted  if  he  could, 
and  hand  over  the  proceeds.  That  is  the  contract  which  is  to  be  implied 
here.  It  is  do  ut  facias,  or  facio  ut  facias.  That  brings  me  to  my  last 
observation:  if  this  be  not  a  sufficient  consideration,  the  defendant 
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might  have  procured  the  bills  to  be  discounted  without  being  compella- 
ble to  hand  over  the  proceeds.  Assuming  that  there  was  no  considera- 
tion in  the  first  instance,  the  fact  of  the  defendant's  getting  the  money 
in  the  end  makes  him  liable  :  just  as  a  man  who  gives  a  guarantee  for 
goods  to  be  supplied  to  a  third  person  incurs  no  liability  until  the  goods 
arc  supplied, — the  contract  being  until  then  entirely  unilateral. 

Byles,  J. — I  am  of  the  same  opinion.  The  true  meaning  of  the 
declaration  I  conceive  to  be  this,  that  the  plaintiff  iairusts  or  continues 
to  intrust  the  two  bills,  which  are  his  property,  to  the  defendant  upon 
certain  terms.  I  think,  for  the  reasons  given  by  my  Brother  Wiltes, 
that  was  a  good  consideration  moving  from  the  plaintiff  for  the  defend- 
ant's promise  to  hand  over  the  proceeds  if  he  succeeded  in  getting  the 
bills  discounted.  And,  further,  as  my  Brother  Growder  observes,  if  th« 
defendant  had  not  retained  the  bills,  the  plaintiff  might  have  got  them 
discounted  elsewhere.  The  loss  of  that  opportunity  was  a  detriment  to 
the  plaintiff,  which  would  be  of  itself  a  sufficient  consideration.  Further, 
the  declaration  alleges  that  the  defendant  afterwards  succeeded  in  getting 
the  bills  discounted,  but  failed  to  pay  over  the  proceeds.  There  is, 
therefore,  a  good  consideration  for  the  defendant's  promise  at  least  in 
three  ways. 

*3761       "^Crowder,  J.,  on  a  subsequent  day,  intimated  that  he  had 
-^   conferred  with  Gresswell,  J.,  and  that  the  court  saw  no  ground 
for  disturbing  the  verdict  upon  the  evidence.  Rule  refused. 


Any  benefit  or  advantage  to  a  pro- 
missor,  or  disadvantage  to  the  other 
party,  however  slight,  is  a  sufficient 
coDsideration  for  a  promise :  Powell  v. 
Brown,  3  Johnson  800;  Townley  v, 
Sumroth,  2  Peters  182;  Underbill  v. 
Gibson,  2  New  Hampshire  352 ; 
M'Cullough  V.  Cowher,  5  Watts  k  Ser- 
geant 427 ;  Foster  v.  Fuller,  6  Massa- 
chusetts 58;  Tomkins  v.  Phillips,  12 
Georgia  52;  Harlan  v,  Harlan,  20 
Pennsylvania  State  308;  Clarke  v, 
Sigourney,  17  Connecticut  511.  The 
mere  acquiescence  in  the  continuance 
of  an  existing  state  of  things,  will  be 
enough.  Thus  in  Spangler  v.  Springer, 
22  Pennsylvania  State  R.  458,  by  a 
sealed  instrument  the  plaintiff  agreed 
to  manage  a  coal  business,  and  the  de- 
fendant agreed  to  compensate  him  in 
proportion  to  the  business  done;  the 
agreement  to  continue  for  three  years, 
but  to  be  terminable  at  any  time  by 
either  party  on  reasonable  notice  to  the 
other.     Subsequently,  by  a  paiol  agree- 


ment, signed  by  the  defendant  alone, 
it  was  agreed  that,  if  the  compensation 
fell  short  of  91500  in  any  year,  the 
defendant  should  make  it  up  at  the 
end  of  the  year.  It  was  held  that  the 
forbearance  of  the  plaintiff  to  exercise 
his  right  to  terminate  the  former  agree* 
ment  was  a  sufficient  consideration  to 
support  the  latter.  In  general,  a  gra- 
tuitous bailment  of  personal  property, 
will  be  a  sufficient  consideration  to  sup- 
port a  promise  to  return :  Clark  v.  Gaj* 
lord,  24  Connecticut  484.  Therefore, 
in  Rutgers  v,  Lucet,  2  Johnson's  Cases 
92,  a  somewhat  similar  case  to  that  in 
the  text,  where  A.  received  of  B.  a  bill 
of  exchange  drawn  by  C,  and  which 
he  promised  to  return  to  B.  or  pay  the 
amount  thereof,  but  the  bill  was  thus 
received  by  A.  as  a  mere  matter  of 
courtesy,  and  was  to  be  used  entirely 
for  the  benefit  of  B.,  it  was  held  that 
A.  was  liable  in  assumpsit  for  failing  to 
return  the  bill,  or  its  amount,  on  de- 
mand. 
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A  right  of  re-entry  for  breach  of  a  eoTenant  in  «  leaie  is  waiyed  by  the  lessor's  bringing  aa 
action  for  rent  accruing  subsequently  to  the  breach,  with  knowledge  of  its  existence. 

EjBCTMBNi  for  a  piece  of  meadow  land  in  the  parish  of  Hendon,  in 
the  county  of  Middlesex.     The  writ  was  dated  the  16th  of  May,  1857. 

The  cause  came  on  for  trial  before  Gockbum,  G.  J.,  at  the  sittings  in 
Middlesex  after  last  Michaelmas  Term,  when  a  verdict  was  (by  consent) 
taken  for  the  plaintiff,  upon  the  following  admitted  state  of  facts, — from 
which  the  court  were  to  be  at  liberty  to  draw  such  inferences  as  a  jury  would 
be  warranted  in  drawing ;  leave  being  reserved  to  the  defendant  to  move 
to  enter  the  verdict  for  him,  if  the  court  should  be  of  opinion  that  those 
facts  showed  a  waiver  by  the  plaintiff  of  his  right  of  re-entry : — 

The  defendant  held  the  land  in  question  as  tenant  to  the  plaintiff 
under  a  lease  dated  the  30th  of  November,  1838,  for  twenty-one  years 
from  Michaelmas  then  last,  at  the  yearly  rent  of  32.  The  lease  con- 
tained the  following  covenant: — ^^That  [the  lessee]^  his  executors  or 
administrators,  shall  not  at  any  time  during  the  said  term  hereby  granted, 
demise,  grant,  set,  or  let,  or  underlet  the  said  hereby  demised  premises, 
or  any  part  thereof,  nor  part  with  this  indenture  of  lease  (except  by 
will),  for  all  or  any  part  of  the  said  term,  to  any  person  or  persons 
whomsoever,  without  the  special  ^license  in  writing  of  the  said  ri^onj 
[leuor],  his  heirs  or  assigns,  first  had  and  obtained."  Proviso,  ^ 
"that,  if  the  said  yearly  rent  of  82.,  or  any  part  thereof,  shall  be  behind 
or  unpaid  by  the  space  of  twenty-one  days  next  after  the  same  shall 
become  payable,  or  if  the  said  [Je8$ee]  do  not  well  and  truly  perform 
and  keep  all  and  every  the  covenants  and  agreements  hereinbefore 
expressed,  and  which  on  his  or  their  part  are  or  ought  to  be  performed 
and  kept,  and  that  according  to  the  true  intent  and  meaning  of  these 
presents,  then  and  from  thenceforth,  or  at  any  time  or  times  hereafter, 
it  shall  and  may  be  lawful  for  the  said  plaintiff,  his  heirs  or  assigns,  into 
and  upon  the  said  premises  hereby  demised,  or  any  part  thereof,  to 
re-enter,  and  the  same  to  have  again,  retain,  repossess,  and  enjoy  as  in 
his  and  their  first  and  former  estate,  anything  hereinbefore  contained  to 
the  contrary  thereof  notwithstanding :  nevertheless,  this  present  demise 
shall  be  in  force  for  the  purpose  of  compelling  a  due  performance  of 
the  covenants  hereinbefore  contained,  and  not  then  duly  performed." 

The  defendant  entered  under  this  lease,  and  occupied  up  to  Michael- 
mas,  1854,  when  he  underlet  the  demised  premises  by  parol  to  one  Frend, 
who  entered  and  continued  in  occupation  from  that  time  under  an  arrange- 
ment with  the  defendant  to  pay  the  rent  half-yearly  to  the  plaintiff.  The 
fact  that  tfie  premises  were  so  let  was  known  to  the  plaintiff  shortly 
after  the  letting  took  place ;  but  he  did  not  know  the  terms  as  to  the 
rent.  After  the  letting  to  Frend,  neither  he  nor  the  defendant  paid  any 
rent  to  the  plaintiff  up  to  the  30th  of  April,  1857.  On  that  day,  the 
plaintiff  issued  a  writ  for  the  recovery  of  the  rent  due  on  the  25th  of 
March  preceding.  On  the  16th  of  May,  the  cause  was  by  a  judge's 
order  referred  to  the  master,  and  the  defendant,  )n  the  23d,  paid  the 
plaintiff's  attorney  the  amount  of  the  rent  so  due. 

*0u  the  16th  of  May,  1857,  this  action  was  commenced ;  the  r^o'To 
breaches  of  covenant  in  respect  of  which  it  was  brought  were  ^ 
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stated  in  the  particulars  to  be, — first,  the  non-payment  of  rent  accrued 
dae  subsequently  to  Michaelmas,  1854, — secondly,  the  assignment,  under- 
letting, and  demise  of  the  premises,  and  parting  with  the  indenture  of 
lease,  contrary  to  the  covenant  in  that  behalf. 

Hugh  Hill^  Q.  C,  accordingly,  in  Hilary  Term  last,  obtained  a  rule 
nisi  to  enter  a  verdict  for  the  defendant,  on  the  ground  that  the  facts 
admitted  at  the  trial  showed  that  the  plaintiff  had  waived  his  right  of 
re-entry. 

Kinglakcy  Serjt.,  and  H.  Lloyd^  now  showed  cause. — The  question  is, 
whether  the  acceptance  of  rent  from  the  lessee  on  the  23d  of  May,  1857, 
was  a  waiver  of  the  forfeiture  accruing  from  the  unauthorized  under- 
letting at  Michaelmas,  1854,  of  which  forfeiture  the  landlord  had  elected 
to  avail  hiipself  by  having  previously  commenced  an  action  of  ejectment 
on  the  16th.  In  the  notes  to  Dumpor's  Case  (4  Go.  Rep.  119),  in  1 
Smith's  Leading  cases,  4th  edit.  33,  it  is  said :  ^^  It  is  conceived  that  the 
mere  receipt  of  subsequent  rent  does  not,  of  its  own  proper  force, 
operate  as  a  waiver  of  the  forfeiture.  It  is  only  evidence  of  the  election 
of  the  lessor  to  retain  the  reversion  and  its  incidents,  instead  of  the 
possession  of  the  land ;  and,  as  an  election  once  made  and  expressed 
cannot  be  retracted  (quod  semel  placuit  in  electionibus  amplius  diaplicere 
non  potest :  Co.  Litt.  146,  a)  the  receipt  of  subsequent  rent,  as  such, 
without  more,  binds  the  landlord  by  proving  an  election.  But  rent  to  the 
amount  of  that  reserved  in  the  lease  may  be  received  under  circumstances 
showing  it  to  be  paid  and  accepted  merely  as  compensation  for  use  of 
*3791  *^^^  land,  and  not  with  the  intention  of  setting  up  the  lease; 
-'  nay,  a  contrary  intention  may  be  expressed  at  the  time  of  its 
receipt.  A  receipt  of  rent  under  such  circumstances  would  not,  it 
seems,  amount  to  a  waiver  of  the  forfeiture :  see  Doe  t;.  Batten,  Cowp. 
243.  It  is  not  supposed  that  the  naked  question  of  intention  to  waive 
would  in  such  a  case  be  left  to  the  jury.  The  question  should  perhaps 
be, — Did  the  lessor  receive  the  rent  eo  nomine  as  rent  due  under  the 
lease  ?  See  per  Parke,  J.,  Doe  d.  Griffith  v.  Pritchard,  6  B.  &  Ad.  765, 
776  (E.  G.  L.  R.  vol.  27).  A  receipt  of  rent  after  the  lessor  has  by 
some  unequivocal  act,  such  as  bringing  ejectment,  expressed  his  election 
to  treat  the  lease  as  void,  cannot  operate  to  revive  it :  Jones  v.  Garter, 
15  M.  k  VV.  718.t  See  Go.  Litt.  215  a."  TWilles,  J.— All  that  is 
now  exploded.  Growdbr,  J. — The  Gourt  of  Queen's  Bench,  in  Groftv, 
Lumley,  5  Ellis  &  B.  648  (E.  G.  L.  R.  vol.  85),  decided  that  the  receipt 
of  rent,  as  a  matter  of  law,  operated  to  waive  all  forfeitures  then  known 
to  the  lessor,  and  that  no  protest  on  his  part  could  prevent  this  legal 
effect.  The  Exchequer  Ghamber  affirmed  the  judgment  in  that  case,  but 
upon  another  point.  The  case  afterwards  went  to  the  House  of  Lords, 
with  a  like  result:  see  6  House  of  Lords  Gases  672.(a)]  In  Jones  v. 
Garter,  15  M.  &  W.  718,t  it  was  held  that  the  service  by  a  lessor  upon 
the  lessee  of  a  declaration  in  ejectment  for  the  demised  premises,  for  a 
forfeiture,  operates  as  a  final  election  by  the  lessor  to  determine  the 
term ;  and  he  cannot  afterwards  (although  there  has  not  been  any  judg- 
ment in  the  ejectment)  sue  for  rent  due  or  covenants  broken  after  the 
service  of  the  declaration.     Parke,  B.,  in  giving  judgment,  there  says: 

(a)  As  to  the  qaestion  of  waiver,  see  the  opinioni  of  Bramwell,  B.,  p.  705,  of  Crompton,  J.,  p. 
in,  of  MurUn,  B.,  p.  720,  of  Williams,  J.,  p.  725,  of  Wightman,  J.,  p.  7S9,  and  of  Coltridge,  J., 
p.  733. 
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"  Though  the  lease  is  *declared  to  be  void  for  breach  of  covenant,  r^oon 
it  is  perfectly  well  settled  that  the  true  construction  of  the  pro-  ^ 
tIso  i.%  that  it  shall  be  void  at  the  option  of  the  lessor :  Rede  v.  Farr, 
6  M.  &  Selw.  121,  Doe  d.  Bryan  v.  Bancks,  4  B.  &  Aid.  401  (E.  C.  L. 
R.  vol.  6),  and  other  cases :  and,  consequently,  on  the  one  hand,  if  the 
lessor  exercises  the  option  that  it  shall  continue,  the  lease  is  rendered 
valid ;  if  he  elect  that  it  shall  end,  the  lease  must  be  determined.  In 
the  cases  above  referred  to,  the  option  was  held  to  have  been  exercised 
by  the  receipt  of  rent  subsequently  due,  and  the  lease  thereby  rendered 
valid.  In  like  manner,  the  lease  would  be  rendered  invalid  by  some 
unequivocal  ace,  indicating  the  intention  of  the  lessor  to  avail  himself  of 
the  option  given  to  him,  and  notified  to  the  lessee,  after  which  he  could 
no  longer  consider  himself  bound  to  perform  the  other  covenants  in  the 
lease ;  and,  if  once  rendered  void^  it  could  not  again  be  set  up. 
An  entry,  or  ejectment,  in  which  an  entry  is  admitted,  would  be  neces- 
sary in  the  case  of  a  freehold  lease,  or  of  a  chattel  interest,  where  the 
terms  of  the  lease  provided  that  it  should  be  avoided  by  re-entry. 
Whether  any  other  act  unequivocally  indicating  the  intention  of  the 
lessor  would  be  sufficient  to  determine  this  lease,  which  is  made  void  at 
the  option  of  the  lessor,  we  need  not  determine,  because  an  ejectment 
was  brought,  and  proceeded  with  to  the  consent-rule,  by  which  the 
defendant  admitted  an  entry,  and  the  entry  would  certainly  be  an  exer- 
cise of  the  option  ;  and,  once  determined,  the  lease  could  not  be  revived. 
It  was  said  there  was  no  authority  upon  the  point  now  under  considera- 
tion ;  but  there  is  a  case  at  Nisi  Prius  materially  bearing  upon  it,  in 
which  Lord  Tenterden  expressed  a  clear  opinion  that  the  receipt  of  rent 
after  an  ejectment  brought  for  a  forfeiture  was  no  waiver  of  such 
forfeiture :  Doe  d.  Morecraft  t;.  Meux,  1  C.  &  P.  348  (E.  C.  L.  R.  vol.  12). 
A  case  was  desired,  but  we  cannot  find  that  any  was  ^argued,  r^eoo-i 
We  entirely  agree  in  Lord  Tenterden's  opinion.  The  precise  *- 
point  that  he  decided  was,  that,  on  the  trial  of  an  ejectment  for  a  for- 
feiture (in  which,  of  course,  the  entty  was  admitted),  the  receipt  of  rent 
after  the  bringing  of  that  ejectment  was  too  late,  and  the  lease  was  not 
rendered  valid.  We  think  the  same  consequence  follows  from  an  entry 
admitted  by  the  consent-rule ;  but,  even  supposing  no  consent-rule  to 
have  been  entered  into,  we  think  that  the  bringing  of  an  ejectment  for 
a  forfeiture,  and  serving  it  on  the  lessee  in  possession,  must  be  considered 
as  the  exercise  of  the  lessor's  option  to  determine  the  lease ;  and  the 
option  must  be  exercised  once  for  all."  The  intention  of  the  landlord 
to  waive  the  right  of  re-entry  or  the  forfeiture,  must  be  evidenced  by 
Borne  unequivocal  act  which  cannot  be  retracted :  Doe  d.  Morecraft  t;. 
Meux.  4  B.  &  C.  606  (E.  C.  L.  R.  vol.  10),  7  D.  &  R.  98  (E.  C.  L.  R. 
vol.  16);  Doe  d.  The  Baron  de  Rutzen  v.  Lewis,  6  Ad.  &  E.  277 
(E.  C.  L.  R.  vol.  31),  6  N.  &  M.  764  (E.  C.  L.  R.  vol.  36).  In  both 
those  cases  the  evidence  of  waiver  was  clear  and  distinct.  [Growder, 
J. — Having  treated  the  defendant  as  his  tenant  by  suing  him  for  the 
rent,  can  the  plaintiff  afterwards  change  his  mind  and  elect  to  treat  him 
as  a  trespasser  ?]  In  Blyth  t;.  Dennett,  13  C.  B.  178  (E.  C.  L.  R.  vol. 
76),  a  demand  of  rent  accruing  subsequently  to  the  expiration  of  a 
notice  to  quit,  was  held  not  necessarily  to  be  a  waiver  of  the  notice. 
[Crowder,  J. — That  is  a  totally  different  matter.  It  was  necessary 
there  to  have  the  assent  of  both  parties  to  create  a  new  tenancy :  Here^ 
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all  that  is  needed,  is,  the  election  of  the  landlord  to  discontinue  the 
tenancy.  In  Comyns's  Digest,  Condition  (P),  it  is  said,  that  '*  if,  after 
a  condition  broken  annexed  to  an  estate  of  freehold,  and  notice  of  it, 
the  feoffor  accept  the  rent  due  at  a  subsequent  day,  it  shall  be  a  dbpea- 
sation  of  the  forfeiture,  for  he  allows  the  estate  to  have  continuance: 
Go.  Litt.  211  b;  Harvey  v.  Oswald  (Ilarvie  t;.  Oswel),  Gro.  Eliz.  553, 
*3821  *^^^*  ^^«  ^^^  condition  upon  a  lease  for  years  be,  for  non-pay- 
-'  ment  of  rent  to  re-enter,  the  acceptance  of  rent  at  a  subsequent 
day  is  a  dispensation :  Gro.  Eliz.  553,  572.'^  Unless  there  be  some 
distinction  between  an  assize  of  rent  and  the  present  mode  of  enforcing 
payment  of  rent  by  action,  I  do  not  see  how  that  is  to  be  answered.] 
in  the  course  of  the  argument  in  Doe  d.  Nash  t;.  Birch,  1  M.  &  W.  402, 
406,t  Parke,  B.,  observes :  "  In  Green's  Gase,  Gro.  Eliz.  8,  calling  the 
party  a  tenant  in  a  receipt  for  bygone  rent,  was  held  to  be  sufficient 
evidence  of  a  waiver ;  and  that,  though  the  receipt  of  the  rent  would 
not  be  a  waiver,  yet  that  the  calling  him  tenant  in  the  receipt  was. 
You  may  say  that  a  demand  of  rent  is  not  a  [waiver  of  a]  forfeiture, 
because  the  landlord  in  effect  says,  ^If  you  will  pay  me  the  rent,  I  will 
accept  you  as  a  tenant,'  and  the  tenant  does  not  do  so ;  therefore  it  is 
incomplete :  some  distinct  act  ought  to  be  done  to  complete  a  waiver." 
[Growdbr,  J. — I  observe  that  the  learned  Baron,  in  giving  judgment  in 
that  case,  says, — '^  I  think  that  an  absolute  unqualified  demand  of  the 
rent  by  a  person  having  sufficient  authority,  would  have  amounted  to  a 
waiver  of  the  forfeiture,  and  it  would  have  been  like  the  case  I  cited 
from  Groke's  Reports."] 

ffugh  Hill,  Q.  G.,  and  Maude,  in  support  of  the  rule. — The  simple 
question  here  is,  whether  the  bringing  an  action  for  the  rent,  and  after- 
wards by  means  of  the  action  receiving  the  rent,  was  not  a  sufficient 
election  by  the  lessor  to  affirm  the  continuance  of  the  lease,  so  as  to 
prevent  him  from  afterwards  turning  round  and  treating  the  lessee  as  a 
trespasser.  The  particulars  in  the  action  show  that  the  rent  in  respect 
of  which  it  was  brought  accrued  subsequently  to  the  time  the  plaintiff 
had  notice  of  the  forfeiture.  Doe  d.  Morecraft  v.  Meux,  4  B.  &  G.  606 
(E.  G.  L.  R.  vol.  10),  7  D.  &  R.  98  (E.  G.  L.  R.  vol.  16),  Doe  d.  The 
Baron  de  ♦Rutzen  t;,  Lewis,  4  Ad.  &  E.  277  (E.  G.  L.  R.  vol.  31), 


^383] 


2  N.  &  M.  764  (E.  G.  L.  R.  vol.  28),  and  Jones  v.  Garter,  15  M. 


&  W.  718,t  show  that  the  intention  of  the  landlord  to  waive  the  for- 
feiture must  be  evidenced  by  some  unequivocal  act.  But  here  was  an 
unequivocal  act  showing  a  clear  election  on  the  part  of  the  plaintiff  to 
treat  the  defendant  as  a  continuing  tenant.  Littleton,  §  219,  says,*^ 
**  If  a  roan  grant  by  his  deed  a  rent-charee  to  another,  and  the  rent  is 
behind,  the  grantee  may  choose  whether  ne  will  sue  a  writ  of  annuity 
for  this  against  the  grantor,  or  distreine  for  the  rent  behind,  and  the 
distress  detaine  until  he  be  payd.  But  he  cannot  do  or  have  both 
together,  &c.  For,  if  he  recovers  by  writ  of  annuity,  then  the  land  is 
discharged  of  the  distress,  &c.  And,  if  he  doth  not  sue  a  writ  of 
annuity,  but  distreine  for  the  arrearages,  and  the  tenant  sueth  his 
replevin,  and  then  the  gi-antee  avow  the  taking  of  the  diatress  in  the  land 
in  a  court  of  record,  then  is  the  land  charged,  and  the  person  of  the 
grantor  discharsed  of  the  action  of  annuity."  Upon  this  Lord  Coke 
observes, — Go.  Litt.  145  a, — *'*^  Here  is  to  be  observed  that  this  det«^ 
nination  of  the  election  of  the  grantee  must  be  by  action  or  suit  in  oovt 
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of  record ;  for,  albeit  the  grantee  distreine  for  the  rent,  yet  he  may 
bring  a  writ  of  annuitie,  and  discharge  the  land.  And  Littletoh  putteth 
his  case  here  surely  upon  a  recover ie  in  a  writ  of  annnitie,  but  if  the 
grantee  doth  bring  a  writ  of  annuitie,  and  at  the  retorne  thereof  appeare 
and  count,  this  is  a  determination  of  his  election  in  a  court  of  record,, 
albeit  he  never  proeeedeth  any  further."  [They  were  stopped  by  the 
court] 

Crowdeh,  J. — I  am  of  opinion  that  this  rule,  which  ealls  upon  the 
plaiatiff  to  show  cause  why  the  verdict  should  not  be  entered  for  the 
defendant,  on  the  ground  that  the  facts  admitted  at  the  trial  showed 
tbat  the  plaintiff  had  waived  his  right  of  re-entry,  should  be  made 
^absolute.  It  appears  to  me  that  the  facts  show  distinctly  that  r^ooj. 
there  was  a  waiver  of  the  forfeiture.  The  facts  are  these: —  ^ 
The  defendant  was  tenant  to  the  plAtutiff  under  a  lease  which  contained 
a  covenant  by  the  lessee  not  to  underlet  the  premises  without  the  consent 
in  writing  of  the  lessor.  The  defendant  broke  this  covenant  by  under- 
letting to  one  Frend  in  1854.  On  the  30th  of  April,  1857,  the  plaintiff 
commenced  an  action  against  the  defendant  to  recover  the  arrears  of  rent 
due  from  Michaelmas,  1854,  to  Lady  Day,  1857.  The  writ  was  in  the 
ordinary  form :  but  by  the  particulars  the  action  appeared  to  be  brought 
for  rent  accruing  up  to  the  25th  of  March  preceding.  For  the  defend* 
aat,  it  is  said,  that,  although  he  had  incurred  a  forfeiture  bv  under-letting 
without  the  lessor's  consent,  yet  the  plaintiff  had  waived  his  right  to  take 
advantage  of  that  forfeiture,  by  having,  with  knowledge  of  its  existence, 
brought  an  action  for  the  rent  subsequently  accruing,  which  action  was 
continued  by  a  judge  s  order  referring  it  to  the  master,  and  under  which 
the  rent  up  to  the  25th  of  March,  1857,  was  paid  on  the  23d  of  May. 
On  the  other  hand,  it  is  said,  that,  inasmuch  as  this  action  of  ejectment 
vas  brought  on  the  16th  of  May,  1857,  the  very  day  on  which  the  judge's 
order  was  made  in  the  action  commenced  on  the  30th  of  April,  and  before 
the  money  was  paid  in  that  action,  the  plaintiff's  right  of  entry  was  not 
waived,  and  he  was  entitled  on  that  day,  viz.,  the  16th  of  May,  to  insist 
upon  the  forfeiture.  The  question,  therefore,  is,  whether  the  bringing 
the  action  for  the  rent  on  the  30th  of  April,  and  the  subsequent  accept- 
ance of  the  rent  in  that  action,  amounted  to  a  waiver.  I  am  of  opinion 
diat  it  did.  Authorities  have  been  cited, — amongst  others.  Doe  d.  More- 
craft  V.  Meux,  4  B.  &  C.  606  (E.  C.  L.  R.  vol.  10),  7  D.  &  R.  98  (E.  0. 
L  R.  vol.  16),  and  Jones  v.  Garter,  15  M.  &  W.  718,t — to  ehow  that  a 
landlord  by  bringing  an  ejectment  suflBciently  evinces  an  intention  to 
treat  *tbe  tenajit  as  a  trespasser.  And,  at  first,  it  appeared  to  r^cooe 
lae  that  the  payment  of  the  rent  on  the  23d  of  May  could  not  ^ 
operate  as  a  waiver  of  which  the  landlord  had  previously  elected  to  avail 
himseK  by  bringing  an  ejectment  on  the  16th.  In  delivering  judgment 
in  Jones  v.  Garter,  Parke,  B.,  says  :  ^^  After  such  an  act,  by  which  the 
lessor  treats  the  lessee  as  a  trespasser,  the  lessee  would  know  that  he 
Wis  no  longer  to  consider  himself  afl  holding  under  the  lease,  and  bound 
to  perform  the  covenants  contained  in  it ;  and  it  would  be  unjust  to  per- 
mit the  landlord  again  to  change  his  mind,  and  hold  the  tenant  respon^ 
•ible  for  the  breach  of  duty  after  that  time."  The  act  there  reliea  on 
as  determining  the  landlord's  option,  was,  bringing  an  ejection.  How 
does  that  apply  here  ?  Herci  the  landlord,  by  bringing  an  action  for 
rent  sccraing  subsequently  to  the  s^scxual  of  the  forfeiture,  and  obtain- 
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ing  payment  of  the  rent  by  means  of  that  action,  has  clearly  made  his 
election  to  treat  the  lessee  as  still  being  his  tenant.  Surely  that  as 
unequivocally  shows  the  landlord's  determination  to  treat  the  lease  as  an 
existing  lease,  as  the  bringing  of  an  ejectment  demonstrates  an  inten- 
tion to  treat  the  tenant  as  a  trespasser.  The  tenant  must  under  those 
circumstances  be  induced  to  consider  himself  still  tenant,  and  could  not 
conceive  himself  liable  to  be  dealt  with  as  a  trespasser.  There  is  also  a 
strong  expression  of  opinion  to  the  same  effect  by  the  same  learned  judge 
in  Doe  v.  Birch,  1  M.  &  W.  406.t  It  is  true  it  was  not  necessary  to 
the  decision  of  the  case ;  but  still  everything  that  fell  from  that  very 
learned  judge  is  entitled  to  weight.  ^^The  question  of  waiver,"  he 
says,  '^  does  not  distinctly  arise  in  this  case.  If  it  had,  the  authorities 
cited  show  that  this  was  a  lease  voidable  at  the  election  of  the  landlord. 
Then  I  think  that  an  absolute  unqualified  demand  of  the  rent  by  a 
^qo/»-|   person  having  suffident  authority,  would  have  *amounted  to  a 

^  waiver  of  the  forfeiture,  and  it  would  have  been  like  the  case  I 
cited  from  Croke's  Reports.'*  That  dictum  goes  beyond  what  is  neces- 
sary in  the  present  case.  The  learned  judge  lays  it  down  as  his  opinion 
that  an  unqualified  demand  of  the  rent  would  operate  a  waiver  of  the 
forfeiture.  Here,  there  has  been  not  merely  a  demand  of  the  rent,  but 
an  action  brought  to  enforce  it.  That  seems  to  me  to  be  an  unqualified 
and  conclusive  act  on  the  part  of  the  landlord,  showing  a  determination 
on  his  part  to  treat  the  lessee  as  still  continuing  his  tenant.  If  this 
action  were  held  to  be  maintainable,  this  gross  inconsistency  would 
result,  viz.,  that  the  plaintiff,  having  already  recovered  the  rent  up  to 
Lady  Day,  1857,  would  recover  the  land  by  reason  of  the  forfeiture  in 
1854,  and  also,  as  my  Brother  Willes  suggested  in  the  course  of  the 
argument,  mesne  profits  down  to  the  time  of  the  verdict.  Such  a  result 
could  never  be  permitted.  I  think  the  authorities  abundantly  show,  that, 
by  such  a  demand  as  has  been  made  here,  the  plaintiff  has  elected  con- 
clusively to  treat  the  defendant  as  his  tenant,  and  cannot  afterwards  turn 
round  and  make  him  a  trespasser.  For  these  reasons,  I  think  the  rule 
to  enter  a  verdict  for  the  defendant  must  be  made  absolute. 

Willes,  J. — I  am  entirely  of  the  same  opinion.  It  has  been  con- 
tended on  the  part  of  the  plaintiff  that  the  bringing  an  action  of  eject- 
ment was  such  an  election  on  the  part  of  the  landlord  to  take  advantage 
of  the  forfeiture  and  put  an  end  to  the  term,  as  to  prevent  the  subse- 
quent acceptance  of  the  rent  from  operating  to  revive  the  lease ;  and 
that  that  view  is  sustained  by  the  decision  of  the  Court  of  Exchequer  in 
Jones  V.  Carter,  15  M.  &  W.  TlS.f  I  am  glad  we  are  not  bound  to  lay 
down  so  capricious  a  doctrine  as  that,  although  the  bringing  an  action 
*^871   ^^  ejectment  is  an  ^unequivocal  demonstration  of  intention  on 

-■  the  part  of  the  lessor  to  treat  the  lessee  as  a  trespasser,  yet  the 
bringing  an  action  to  recover  the  rent  is  not  an  equally  strong  and 
unequivocal  demonstration  of  his  intention  to  treat  him  as  continuing 
tenant.  That,  as  it  seems  to  me,  would  be  a  gross  inconsistency,  unless 
there  be  some  substantial  distinction  between  an  action  of  ejectment  for 
the  recovery  of  the  land  and  an  action  to  recover  the  rent :  and  none 
such  has  been  pointed  out.  It  is  not  necessary,  and  therefore  would  be 
an  unprofitable  waste  of  time,  to  compare  the  writ  of  ejectment  under 
the  Common  Law  Procedure  Act  (15  k  16  Vict.  c.  76)  with  the  old  writ 
of  covenant  for  non-payment  of  rent.     It  is  enough  to  say  that  each  ifl 
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a  demand  in  a  court  of  record, — the  one  of  the  land, — the  other  of  the 
rent  It  would  manifestly  be  inconsistent  to  hold  that  the  writ  of  eject- 
ment is  an  election  by  the  landlord  to  treat  the  tenant  as  a  trespasser, 
and  that  a  writ  of  covenant  for  the  rent  would  not  be  an  election  to 
treat  him  as  tenant.  I  think  we  are  bound  to  hold  the  one  just  as  much 
an  election  as  the  other. 

Byles,  J. — When  the  facts  are  carefully  looked  at,  they  seem  to  me 
to  disclose  as  clear  a  case  of  waiver  as  could  well  be  conceived.  First, 
there  is  a  demand  of  the  rent,  then  an  action  brought  to  enforce  that 
demand,  and  then  a  judgment  signed  in  that  action,  and  the  rent  paid 
by  the  tenant  and  accepted  by  the  landlord.  The  plaintiff  relies  upon 
the  lease  for  the  purpose  of  enforcing  payment  of  the  rent ;  and  now  he 
says  that  during  the  same  period  it  was  mere  waste-paper.  That  clearly 
can  never  be  permitted.  Rule  absolute. 

The  receipt  of  rent  accruing  after  a  only  be  done  during  the  continuance  of 
breach  of  covenant  by  a  tenant,  which  the  tenancy:  Jackson  v.  Sheldon,-  6 
by  the  provisions  of  his  lease  creates  a  Cowen  448 ;  Stuyvesant  v.  Davis,  9 
forfeiture  of  the  terra,  is  a  waiver  by  Paige  427 ;  but  see  M'Keldore  v.  Dar- 
the  landlord  of  his  right  of  re-entry,  racott,  13  Grattan  278.  On  the  other 
if  he  was  at  the  time  aware  of  the  for-  hand,  after  the  landlord  by  ejectment 
feiture,  but  otherwise  not,  because  the  has  taken  steps  to  enforce  his  right  of 
set  18  an  affirmance  of  the  existence  of  entry,  he  cannot  obtain  any  relief  in 
the  tenancy:  Jackson  v.  Brownson,  7  equity  against  the  tenant,  such  as  an 
Johnson  227 ;  Camp  v.  Pulver,  5  Bar-  injunction  to  restrain  the  latter  from 
hour,  S.  C.  91 ;  Clarke  v,  Cucumiugs,  collecting  the  rents  from  sub-tenants, 
Id.  339  \  Koeler  v.  Davis,  5  Duer  507 )  which  necessarily  assumes  the  exist- 
Jackson  v.  Sheldon,  5  Cowen  448 ;  ence  of  the  tenancy :  Stuyvesant  v, 
)rKeldore  v.  Darracott,  13  Orattan  Davis,  9  Paige  427.  See  on  this 
278  \  but  see  Kenrick  v.  Smith,  7  subject,  generally,  the  opinions  of  the 
Watts  k  Sergeant  47,  as  to  the  breach  judges  in  Croft  v.  Lumley,  6  House 
of  a  condition  which  makes  the  lease  of  Lords  Cases  ^672 ;  9  Ellis  &  Bl. 
Hbsolately  void.  The  mere  receipt  of  The  foregoing  observations  refer 
rent  due  before  the  forfeiture  has  principally,  and  for  practical  purposes 
occurred,  will  not,  for  a  like  reason,  only,  to  those  breaches  of  covenant 
produce  this  effect :  Jackson  v,  Allen,  which  are  not  susceptible  of  direct 
3  Cowen  220 ;  Hunter  v.  Osterhoudt,  pecuniary  compensation.  With  ro- 
ll Barbour  33  ;  Stuyvesant  v.  Davis,  spect  to  the  right  of  re-entry,  which  is 
9  Paige  427 ;  Bleecker  v.  Smith,  13  often  reserved  in  case  of  the  non-pay- 
Wendell  533  :  contra.  Coon  v.  Bricket,  ment  of  rent,  it  is  clear  that  its  ezer- 

2  New  Hampshire  163.  Nor  even  if  else  will  at  any  time  be  restrained  in 
after  a  forfeiture  will  it  operate  to  re-  equity,  in  the  absence  of  any  statutory 
lieve  from  the  consequences  of  a  sub-  regulation,  upon  a  tender  of  the  rent 
wqaent  continuance  of  the  original  due,  with  interest  and  costs.  In  Eng- 
caose  of  forfeiture:  Jackson  v.  Allen,  land,  by  the  Statute  of  11  Geo.  2,  the 

3  Cowen  220 ;  Bleecker  v.  Smith,  13  same  power  is  given  to  the  courts  of 
Wendell  533.  But  where  the  landlord  common  law,  in  actions  of  ejectment  to 
dxUraiui  for  rent  due  before  the  forfeit-  enforce  such  a  forfeiture.  Even  where 
ure,  with  knowledge  thereof,  it  will  be  that  power  has  not  been  expressly  given, 
a  waiver,  because  that  is  an  act  which  can  it  is  to  be  deemed,  at  least  where  there 

VOL.  IV.— 16 
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is  DO  Court  of  Chancery,  an  essential  to  the  exact  time  of  the  tender  beoomes, 
part  of  the  ordinary  judicial  authority,  in  such  case,  of  small  importaace : 
In  this  point  of  view,  the  question  as    Atkins  v.  Chilson,  11  Metcalf  112. 


*388]  *HOLLINGHAM  v.  HEAD.    April  16. 

In  an  aotion  for  goods  sold  and  delivered,  the  question  being  vrhetber  the  sale  was  absolute  or 
subject  to  a  condition, — Held,  that  it  was  not  competent  to  the  defendant  to  call  witnewee  to 
prove  that  the  plaintiff  bad  made  contracts  with  other  persons  subject  to  the  condition  ivf- 
gested. 

But  the  judge  allowed  the  plaintiff  to  be  asked,  on  cross-examination,  whether  he  had  not  mtda 
such 'conditional  contracts  with  others, — with  a  view  of  testing  his  credit  or  the  accurtey  of 
his  memory.     Qumre,  whether  it  was  proper  even  to  that  extent? 

This  was  an  action  for  the  price  of  a  quantity  of  artificial  manure 
sold  by  the  plaintiff  to  the  defendant. 

At  the  trial  before  Williams,  J.,  at  the  last  Assizes  for  Sussex,  it 
appeared  that  the  plaintiff,  who  represented  himself  to  be  the  agent  of 
a  company  styled  The  Sussex  Manure  Company,  was  in  the  habit  of 
travelling  about  to  the  different  market  towns  to  sell  an  article  called 
Rival  Guano ;  that  he  met  with  the  defendant,  who  was  the  occupier  of 
a  farm  in  the  county  of  Sussex,  adjacent  to  a  farm  which  had  formerly 
been  in  the  occupation  of  the  plaintiff,  and  prevailed  upon  him  to  pur- 
chase a  quantity  of  this  guano ;  and  that  it  turned  out  to  be  altogether 
worthless. 

The  defence  set  up  was,  that  the  article  had  been  purchased  by  the 
plaintiff  subject  to  a  condition  that  it  was  not  to  be  paid  for  unless  it 
proved  equal  to  Peruvian  guano:  and  it  was  proposed,  on  cross-examina- 
tion, to  ask  the  plaintiff  whether  he  had  not  made  contracts  with  other 
persons  for  the  sale  of  his  Rival  Guano  upon  the  terms  that  the  pur- 
chasers should  not  pay  for  it  unless  it  turned  out  to  be  equal  to  Peru- 
vian guano. 

The  learned  judge  permitted  the  question  to  be  put,  for  the  purpote 
ofteiting  the  plaintiff ' 8  credit. 

The  defendant's  counsel  then  proposed  to  call  witnesses  to  prove  that 
the  plaintiff  had  made  contracts  with  other  persons  for  the  sale  of  his 
guano  upon  the  terms  suggested. 

The  learned  judge  ruled  that  this  evidence  was  not  admissible,  as  not 
being  relevant  to  the  issue,  and  res  inter  alios  acta. 
*3891       *^  verdict  having  been  found  for  the  plaintiff, 

-»  Montagu  Chambers  now  moved  for  a  new  trial,  on  the  ground  of 
the  improper  rejection  of  evidence,  and  also  that  the  verdict  was  against 
evidence.  This  case  presents  an  exception  to  the  general  rule,  res  inter 
alios  acta  alteri  nocere  non  debet.  It  may  be  departed  from  where  it 
18  essential  to  do  so  for  the  purpose  of  confirming  the  testimony  of  » 
witness,  because  it  is  just  and  right  that  this  should  be  done.  Lord 
Coke  says, — Co.  Litt.  152  b, — "  It  is  holden  for  an  inconvenience  that 
any  of  the  maxims  of  the  law  should  be  broken,  though  a  private  nan 
suffer  loss ;  for  that,  by  infringing  of  a  maxim,  not  only  a  general  p^^ 
judice  to  many,  but  in  the  end  a  public  incertainty  and  confusion  to  aH 
would  follow.     And  the  rule  of  law  is  regularly  true,  res  inter  alios  act^ 
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alteri  nocere  non  debet,  et  factum  unias  alter!  nocere  non  debet ;  which 
are  true,  with  this  exception,  unless  an  inconvenience  would  follQW." 
Id  Rex  v.  Egerton,  R.  &  R.  C.  G.  375,  upon  an  indictment  for  extort- 
ing money  under  a  threat  of  an  abominable  accusation,  it  was  proposed 
to  examine  the  prosecutor  as  to  a  subsequent  ineffectual  attempt  by  the 
prisoner  to  obtain  a  further  sum  by  means  of  a  similar  threat ;  and  Hol- 
royd,  J.,  received  it  (Wood,  B.,  coinciding  with  him  in  its  admissibility), 
*'0D  the  ground  of  its  being  offered  as  confirmatory  of  the  truth  of  the 
prosecutor's  evidence  as  to  the  transaction  of  the  K)rmer  day,  and  as  to 
the  nature  of  those  transactions. "(a)     And,  upon  a  case  reserved,  the 
eridence  was  held  to  have  been  properly  admitted.     So,  in  Llewellyn  v. 
Winckworth,  13  M.  k  W.  599,t  it  was  held,  that,  in  an  action  against 
i  *party  as  acceptor  of  a  bill  of  exchange,  accepted  in  his  name  r:^QQA 
by  another  person,  when  evidence  has  been  given  of  a  general  ^ 
iuthority  in  that  person  to  accept  bills  in  the  defendant's  name,  an 
admission  by  the  defendant  of  liability  on  another  bill  so  accepted,  is 
good  confirmatory  evidence  of  the  former.     [Byles,  J. — See  the  ground 
upon  which  Parke,  B.,  puts  it.    He  says, — "  If  you  have  proof  (6)  of  the 
general  authority,  an  admission  of  liability  on  another  bill  is  confirma- 
tory of  it.     In  Cash  v.  Taylor,  8  Law  J.  (1830),  K.  B.  262,  Lloyd  & 
Welsby  M.  G.  178,  the  letter  did  not  show  that  Tallents  had  a  general 
authority  to  accept  bills.     There  is  a  great  distinction  between  the  fact 
o(  authorizing  another  bill  to  be  drawn  on  the  defendant,  and  admitting 
a  liability  on  another  bill  so  drawn :  the  former  is  evidence  of  a  general 
authority  to  accept  bills  for  him ;  the  latter  may  well  be  confirmatory 
of  proof  (ft)  of  general  authority.     Here,  there  was  ample  evidence,  for 
the  jury  of  a  general  authority :  then,  the  defendant's  admission  of 
liability  is  strongly  confirmatory  of  that."]    The  verdict  was  so  directly 
in  the  teeth  of  all  the  evidence  as  almost  to  amount  to  a  perverse 
verdict. 

WiLLESy  J. — I  am  of  opinion  that  there  ought  to  be  no  rule  in 
this  case.  The  question  is,  whether,  in  an  action  for  goods  sold  and 
delivered,  it  is  competent  to  the  defendant  to  set  up  by  way  of  defence 
that  the  plaintiff  has  entered  into  contracts  with  third  persons  in  a  par- 
ticular form,  with  the  view  of  thereby  inducing  the  jury  to  come  to  the 
conclusion  that  the  contract  sued  upon  was  not  as  represented  by  the 
plaintiff.  I  am  clearly  of  opinion  that  it  was  not  competent  to  the 
defendant  to  do  so.  The  case  put  forward  on  the  part  of  the  plaintiff, 
was,  that  the  defendant  bought  of  him  a  quantity  of  a  certain  article 
called  '^  Rival  Guano,"  at  a  given  price  per  ton.  The  ^defendant,  r^oq-i 
on  the  other  hand,  insists  that  it  was  one  of  the  terms  of  the  ^ 
contract  that  he  was  not  to  pay  for  the  article  unless  it  turned  out  to  be 
equal  to  Peruvian  guano.  The  plaintiff,  having  given  evidence  in  sup- 
port of  his  case,  was  asked  on  cross-examination  by  the  defendant's 
counsel  whether  he  had  not  entered  into  contracts  for  the  sale  of  his 
guano  to  other  persons  upon  the  terms  suggested,  viz.,  to  be  paid  for 
only  on  condition  that  it  proved  equal  to  Peruvian  guano.  That  ques- 
tion was  disallowed  as  not  being  competent  evidence  for  the  purpose  of 
establishing  that  the  contract  was  made  subject  to  that  condition.     And 

(a)  Would  it  hftTe  been  oompetent  to  the  proMOUtor  to  oaU  a  third  penoB  to  prove  «  similar 
AUenpt  bj  the  prif oner  to  extort  mone/  from  him  t 
(i)  Xridenee  F 
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I  understand  that  my  Brother  Williams  also  rejected  similar  evidence  in 
chief,  which  was  offered  on  the  part  of  the  defendant.  I  am  of  opinion 
that  the  evidence  was  properly  disallowed,  as  not  being  relevant  to  the 
issue.  It  is  not  easy  in  all  cases  to  draw  the  line,  and  to  define  with 
accuracy  where  probability  ceases  and  speculation  begins :  but  we  are 
bound  to  lay  down  the  rule  to  the  best  of  our  ability.  No  doubt,  the 
rule  as  to  confining  the  evidence  to  that  which  is  relevant  and  pertinent 
to  the  issue,  is  one  of  great  importance,  not  only  as  regards  the  particu- 
lar case,  but  also  with  reference  to  saving  the  time  of  the  court,  and 
preventing  the  minds  of  the  jury  from  being  drawn  away  from  the  real 
point  they  have  to  decide.  This  rule  is  nowhere  more  clearly  laid  down 
than  in  the  very  able  treatise  by  Mr.  Best  upon  the  Principles  of  Evi- 
dence, 2d  edit.  319.  "Of  all  rules  of  evidence,"  he  says,  "the  most 
universal  and  most  obvious  is  this, — that  the  evidence  adduced  should  be 
alike  directed  and  confined  to  the  matters  which  are  in  dispute,  or  form 
the  subject  of  investigation.  Its  theoretical  propriety  can  never  be 
matter  of  doubt,  whatever  difficulties  may  arise  in  its  application.  The 
tribunal  is  created  to  determine  matters  in  dispute  between  contending 
*8921  P*^''^®»  *^^  which  otherwise  require  proof;  and  anything  which 

-*  is  neither  directly  nor  indirectly  relevant  to  those  matters  ought 
at  once  to  be  put  aside,  as  beyond  the  jurisdiction  of  the  tribunal,  as 
tending  to  distract  its  attention  and  to  waste  its  time."  And  the  same 
learned  author,  in  another  part  of  his  book,  says, — p.  14, — "  There  is  a 
strong  and  marked  difference  as  to  the  effect  of  evidence  in  civil  and 
criminal  proceedings.  In  the  former,  a  mere  preponderance  of  proba- 
bility, due  regard  being  had  to  the  burden  of  proof,  is  sufficient  basis  of 
decision ;  but,  in  the  latter,  especially  when  the  offence  charged  amounts 
to  treason  or  felony,  a  much  higher  degree  of  assurance  is  required." 
Now,  it  appears  to  me  that  the  evidence  proposed  to  be  given  in  this 
case,  if  admitted,  would  not  have  shown  that  it  was  more  probable  that 
the  contract  was  subject  to  the  condition  insisted  upon  by  the  defendant. 
The  question  may  be  put  thus, — Does  the  fact  of  a  person  baring  once 
or  many  times  in  his  life  done  a  particular  act  in  a  particular  way  make 
it  more  probable  that  he  has  done  the  same  thing  in  the  same  way  apon 
another  and  different  occasion?  To  admit  sucn  speculative  evidence 
would  I  think  be  fraught  with  great  danger.  Where,  indeed,  the  ques- 
tion is  one  of  guilty  knowledge, — as  in  case  of  a  charge  of  uttering  base 
coin  or  forged  notes, — such  evidence  is  received  as  tending  to  establish 
a  necessary  ingredient  in  the  crime.  But  I  am  not  aware  of  any  other 
instance.  If  such  evidence  were  held  admissible,  it  would  be  difficult  to 
Bay  that  the  defendant  might  not  in  any  case  where  the  question  was 
whether  or  not  there  had  been  a  sale  of  goods  on  credit,  call  witnesses 
to  prove  that  the  plaintiff*  had  dealt  with  other  persons  upon  a  certain 
credit ;  or,  in  an  action  for  an  assault,  that  the  plaintiff"  might  not  gire 
evidence  of  former  assaults  committed  by  the  defendant  upon  other 
*8931  P^^^^^y  ^^  ^P^^  other  persons  of  a  '^'particular  class,  for  the 

-'  purpose  of  showing  that  he  was  a  quarrelsome  individual,  and 
therefore  that  it  was  highly  probable  that  the  particular  charge  of  assault 
was  well  founded.  The  extent  to  which  this  sort  of  thing  might  be 
carried  is  inconceivable.  The  only  ground  upon  which  it  could  at  ail  be 
suggested  that  such  an  inquiry  could  be  permitted  on  cross-examination, 
would  be,  that  it  was  a  means  of  testing  the  credit  of  the  witness  or  the 
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accanicj  of  his  memory.  But  I  doubt  even  that :  and  that  does  not 
appear  to  have  been  the  way  in  which  it  was  put.  As  to  the  cases 
referred  to, — Egerton's  Case,  R.  k  R.  G.  C.  875,  is  altogether  distin- 
guishable. There,  the  prisoner  was  charged  with  havine  extorted  money 
from  the  prosecutor  by  means  of  a  threat  to  charge  him  with  a  certain 
offence:  and  the  prosecutor  was  allowed  to  give  evidence  of  another 
ineffectual  attempt  by  the  prisoner  to  obtain  money  from  him  by  similar 
threats, — in  order  to  show  the  intention  of  the  prisoner  in  making  the 
demand.  The  evidence  there  was  admissible  because  it  was  all  part  of 
one  persecution  of  the  prosecutor ;  it  was  relevant  to  the  matter  in  issue, 
as  showing  the  nature  and  character  of  the  transaction  in  question.  In 
Llewellyn  v,  Winkworth,  13  M.  &  W.  598,t  which  was  an  action  against 
the  defendant  as  acceptor  of  a  bill  of  exchange  accepted  in  his  name  by 
another  person,  evidence  having  been  given  of  a  general  authority  in 
that  person  to  accept  bills  in  the  defendant's  name,  an  admission  by  the 
defendant  of  liability  upon  another  bill  so  accepted  was  held  to  be  good 
confirmatory  evidence.  There,  too,  the  evidence  was  relevant  to  the. 
isaae.  For  these  reasons,  I  am  of  opinion  that  there  is  no  pretence  for 
granting  a  rule  on  the  ground  of  misdirection  or  the  improper  rejection 
of  evidence.  As  to  the  other  branch  of  the  motion, — for  a  new  trial 
on  the  ground  that  the  verdict  was  against  the  evidence, — if  the  learned 
judge  who  "^tried  the  cause  had  expressed  himself  dissatisfied  r^oq^ 
with  the  verdict,  I  should  probably  have  thought  a  rule  might  be  ^ 
granted :  but,  as  he  has  not  so  expressed  himself,  there  will  be  no  rule. 

Btles,  J. — I  am  of  the  same  opinion.  This  seems  to  me  to  be  a 
perfectly  clear  case.  It  may  be  that  the  plaintiff  might  well  have  been 
asked,  on  cross-examination,  with  a  view  of  testing  his  credit  or  refresh- 
ing his  memory,  whether  he  had  not  made  other  contracts  such  as  the 
defendant  suggested  to  have  been  made  here.  But,  as  substantive,  evi- 
dence in  the  defendant's  case,  it  clearly  was  not  admissible.  It  would 
be  contrary  to  all  precedent  and  to  all  principle. 

Williams,  J. — I  entirely  agree  with  the  view  presented  by  my 
Brother  Willes ;  and  I  must  say  that  it  has  rather  inclined  me  to  think 
that  I  was  wrong  in  allowing  the  evidence  even  to  the  limited  extent  L 
did.  I  admitted  it  only  for  the  purpose  of  pressing  the  memory  of  the 
witness,  expressly  ruling  it  to  be  inadmissible  for  the  purpose  of  proving 
the  substantive  fact.  As  to  this,  there  could  be  no  doubt  whatever.  It 
wonid  manifestly  lead  to  great  inconvenience,  if  the  parties  were  to  be 
allowed  incidentally  to  investigate  other  transactions  and  dealings  having 
no  connection  with  the  cause  of  action  with  respect  to  which  they  are  at' 
issue.  With  respect  to  the  latter  branch  of  the  motion, — I  cannot  say 
that  I  think  the  verdict  was  wrong.  It  was  purely  a  question  for  the 
jury :  and  it  was  very  difficult  for  any  one  to  say  where  the  truth  lay. 

Rule  refused. 
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A  dealer  (in  London)  In  thares  in  a  pnblie  company  (whether  British  or  Foreign),  ii  a  "broker* 
within  the  itatnte  6  Ann.  e.  16,  and  ineapable  of  suing  for  oommiseion,  unless  dolj  lieeased. 

Bat|  where  an  unlicensed  person  had  assamed  to  act  as  a  broker  in  the  purchase  of  such  ihtrei, 
— Held,  that  he  might  recover  from  his  principal  the  price  which  pnrsnant  to  a  usage  of  the 
share  market  he  had  been  obliged  to  pay, — the  statute  of  Anne  not  making  the  contraH  void, 
but  merely  preventing  the  unlicensed  broker  from  recovering  any  remuneration  for  bis  ler- 
vices  in  making  it 

This  was  an  action  for  money  payable  for  work  done  by  the  plaintiff 
for  the  defendant,  at  his  request,  as  a  broker,  and  for  fees  due  and  of 
right  payable  by  the  defendant  to  the  plaintiff  in  respect  thereof;  and 
for  scrip  and  shares  sold  and  delivered  by  the  plaintiff  to  the  defendant; 
for  money  paid ;  and  for  money  found  to  be  due  on  accounts  stated. 

The  declaration  also  contained  a  count  stating  that  the  defendant 
retained  and  employed  the  plaintiff,  as  such  broker  as  aforesaid,  to  pur- 
chase for  the  defendant  certain  scrip  certificates  of  shares  on  the  London 
Stock  Exchange,  to  be  paid  for  by  the  defendant  on  the  then  next 
settling  day  on  the  said  exchange,  for  reward  to  the  plaintiff;  and  the 
defendant,  on  such  retainer,  authorized  and  requested  the  plaintiff  to 
purchase  the  said  scrip  according  to  the  usual  terms  of  the  said  exchange, 
one  of  such  terms  being,  that,  in  the  event  of  the  shares  not  being  paid 
for  at  the  time  fixed  for  payment  by  the  contract  of  purchase,  the  pur- 
chaser's broker  shall  be  liable  to  indemnify  the  seller  in  respect  of  such 
default ;  that  the  defendant,  on  such  retainer,  agreed  to  save  the  plain- 
tiff harmless  in  respect  of  such  liability;  that  the  plaintiff  accepted  such 
retainer,  and  did  purchase  the  said  scrip  for  the  defendant  on  the  said 
exchange,  to  be  paid  for  on  the  said  day,  and  on  the  terms  aforesaid ; 
and  that  the  defendant  did  not,  when  the  said  day  of  payment  (which 
had  elapsed)  arrived,  save  harmless,  nor  had  he  since  saved  harmless 
the  plaintiff  in  the  premises,  but  the  defendant  made  default  in  the  pay- 
ment for  the  said  scrip,  whereby  the  plaintiff  became  liable  to  the  said 
*S9B1  ^^^'^^  ^  aforesaid,  and  the  said  seller  had  sued  and  ^recovered 
^  judgment  against  the  plaintiff  in  respect  of  the  plaintiff's  said 
liability,  and  the  plaintiff  had  thereby  been  put  to  heavy  expenses  and 
liabilities. 

The  defendant  pleaded, — ^first,  to  the  common  counts,  never  indebted, 
— secondly,  to  the  last  count,  that  the  defendant  did  not  agree  with,  or 
retain  or  employ,  or  authorize  or  request  the  plaintiff  as  in  that  count 
alleged, — thirdly,  to  the  last  count,  that  the  plaintiff  did  not  purchase 
the  said  scrip  for  the  defendant  in  manner  or  on  the  terms  in  the  said 
last  count  alleged, — fourthly,  to  the  last  count,  as  to  so  much  of  the 
residue  of  the  declaration  as  relates  to  work  alleged  to  have  been  done, 
and  money  alleged  to  have  been  paid  by  the  plaintiff  for  the  defendant, 
that  the  said  work  alleged  to  have  been  done  by  the  plaintiff  for  the 
defendant  was  done  by  the  plaintiff  within  the  city  of  London,  as  a 
broker  for  the  defendant,  that  is  to  say,  in  and  about  the  purchasing 
and  bargaining  and  making  contracts  for  the  purchase  for  and  on  behali 
of  the  defendant  of  divers  scrip  certificates  purchased  by  the  plaintiff 
for  the  defendant  in  a  certain  public  company ;  that  the  said  money 
alleged  to  have  been  paid  by  the  plaintiff  for  the  defendant,  was  money 
paid  by  the  plaintiff  within  the  said  city  of  Londony  as  such  broker  as 
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aforesaid,  as  the  price  of  the  said  scrip  certificates,  in  fulfilment  and 
performance  of  the  said  contracts ;  that  the  plaintiff  made  such  payments 
in  his  own  wrong,  and  without  any  express  request  whatever  from  the 
defendant  to  pay  the  same;  and  that,  except  and  by  way  of  implication 
from  the  said  retainer  and  employment  of  the  plaintiff  to  purchase  the 
said  scrip  certificates  thereinbefore  mentioned,  and  from  the  usage  and 
custom  of  the  trade  and  business  relating  thereto,{a)  there  never  was  any 
request  whatever  to  the  plaintiff  *to  pay  the  said  price  of  the  said  r^qoY 
scrip  certificates ;  that  the  said  retainer  &nd  employment  of  the  *- 
plaintiff  in  the  last  count  mentioned  was  a  retainer  and  employment  of 
the  plaintiff  to  act  within  the  city  of  London  as  a  broker,  and  to  purchase 
as  such  broker  the  said  scrip  certificates  in  the  said  last  count  mentioned 
for  the  defendant ;  that  the  said  alleged  purchase  of  the  said  scrip  for 
the  defendant  in  the  said  last  count  mentioned,  was  made  by  the  plaintiff 
within  the  city  of  London  as  a  broker ;  and  that  the  plaintiff  was  not  at 
the  several  times  of  the  doing  of  the  said  alleged  work,  and  the  payment 
of  the  said  money  alleged  to  have  been  paid,  and  of  the  said  retainer, 
employment,  and  purchase  in  the  said  last  count  mentioned,  or  either 
of  them,  a  broker  duly  licensed,  authorized,  or  empowered  to  act  or 
practise  as  a  broker  in  the  premises,  or  any  of  them,  within  the  said  city 
of  London,  contrary  to  the  form  of  the  statute  in  such  cases  made  and 
provided. 

The  plaintiff  joined  issue  on  the  first  three  pleas,  and  took  issue  on 
the  last. 

The  cause  was  tried  before  Byles,  J.,  at  the  first  sitting  at  Westmin- 
ster in  Hilary  Term  last.  It  appeared,  that  in  the  early  part  of  the 
year  1857,  a  company  was  formed  in  London  called  the  Hungarian  Land 
Company ;  that  prospectuses  were  issued,  an  office  taken,  and  shares 
issued,  and  that  the  defendant  was  the  solicitor  to  the  company. 

The  plaintiff,  who  was  called,  stated  that,  in  the  beginning  of  August, 
he  called  upon  Lindo,  and  suggested  to  him  that  it  would  be  for  the 
interest  of  the  company  to  employ  some  person  to  go  into  the  market 
to  buy  shares,  and  requested  that  he  might  be  employed  to  perform  this 
operation ;  that  Lindo  '^  acquiesced ;"  that  he  thereupon  went  into  the 
market  and  bought  three  lots  of  shares,  which  were  described  in  the 
^contract  note  as  bought  "  on  account  of  Lindo ;"  and  that  these  r^ooa 
notes  were  from  time  to  time  as  the  shares  were  bought  (the  4th,  ^ 
5th,  and  6th  of  August)  handed  by  him  to  Lindo.  He  admitted  that  he 
was  not  a  member  of  the  Stock  Exchange,  nor  a  licensed  broker,  but 
that  he  was  a  '^  dealer  in  shares." 

It  was  further  proved  that,  by  the  usage  of  the  share-market,  the 
broker,  and  not  the  principal  for  whom  he  buys,  is  the  person  looked  to 
by  the  seller  of  the  shares  for  payment  on  the  settling  day. 

It  appeared  that  the  plaintiff  had  been  compelled  to  pay  2102.  to  the 
sellers  of  the  shares ;  which  sum,  together  with  7L  Ss.  9d.  for  commis- 
sion or  brokerage,  he  now  sought  to  recover  from  the  defendant. 

The  defendant,  who  was  called  as  a  witness,  stated  that  he  had  never 
authorized  the  plaintiff  to  buy  the  shares  for  him ;  that,  on  seeing  his 
name  in  the  contract  notes,  he  asked  the  plaintiff  why  he  had  put  it  in, 
and  told  him  he  would  have  nothing  to  do  with  the  shares ;  and  that  the 

(a)  Inierted  on  amendmeDt  of  the  plM, 
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plaintiff  thereupon  said  he  had  been  authorized  by  Nunez,  the  stock- 
broker of  the  company,  to  do  as  he  did. 

Nunez,  who  was  also  called,  denied  that  he  had  ever  given  the  plain- 
tiff  any  instructions  as  to  the  purchase  of  the  shares ;  but  that,  on  the 
contrary,  he  distinctly  told  him  he  had  no  authority. 

It  further  appeared  that  the  plaintiff  had  first  made  this  claim  upon 
Nunez,  whom  he  had  called  before  the  committee  of  the  Stock  Exchange, 
to  compel  him  to  pay  the  money;  that  Lindo  appeared  as  a  witness 
before  the  committee ;  and  that  the  committee  dismissed  the  complaint. 

On  the  part  of  the  defendant  it  was  submitted,  that  the  fourth  plea 
was  proved,  the  plaintiff  having,  according  to  his  own  account,  acted  as 
a  broker  in  the  purchase  of  the  shares,  charging  commission  as  a  broker; 
j^oQQ-i  and  that,  upon  the  authority  of  Cope  t;.  Rowlands,  2  *M.  &  W. 
-I  149,f  Pidgeon  v,  Burslem,  8  Exch.  465,t  and  Jessopp  v.  Lut- 
wyche,  10  Exch.  614,t  the  plea,  if  proved,  was  a  good  answer  to  the 
plaintiff's  claim. 

The  case  being  left  to  the  jury  upon  the  credit  ot  the  witnesses,  they 
found  a  verdict  for  the  plaintiff  for  ^172.  8«.  9d. :  and  leave  was  reserved 
to  the  defendant  to  move  to  enter  a  verdict  for  him  on  the  issue  on  the 
fourth  plea,  if  the  court  should  be  of  opinion  that  it  afforded  an  answer 
to  the  action :  and  leave  was  also  reserved  to  amend  the  plea,  if  neces- 
sary. 

Colliery  Q.  C,  accordingly  obtained  a  rule  nisi  to  enter  a  verdict  for 
the  defendant,  on  the  fourth  plea,  on  the  ground  that  that  plea  was 
proved, — the  plaintiff  to  be  at  liberty  to  contend,  upon  the  argument  of 
the  rule,  if  it  should  be  necessary,  that  judgment  should  be  entered  for 
the  plaintiff  on  that  plea  non  obstante  veredicto,  on  the  ground  that  the 
plea  was  bad,  and  that  it  did  not  show  an  acting  as  broker  within  the 
act  (6  Ann.  c.  16) ;  that  scrip  certificates  in  a  public  company  are  not 
within  the  statute ;  and  that  it  would  not  defeat  the  claim  for  money 
paid. 

Bovill,  Q.  C,  Geary y  and  Laxtoriy  now  showed'  cause. — The  question 
is  whether  the  plaintiff  is  a  ^^  broker"  within  the  6  Ann.  c.  16,  s.  5, 
which  enacts,  '^  that  if  any  person  or  persons  from  and  after  the  deter- 
mination of  this  present  session  of  parliament,  shall  take  upon  him  to 
act  as  a  broker,  or  employ  any  other  under  him  to  act  as  such,  within 
the  said  city  (London)  and  liberties,  not  being  admitted  as  aforesaid,(a) 
*4001  ^^^^J  ^^^^  *  person  so  offending  shall  forfeit  and  pay,  to  the  use 
-'  of  the  said  mayor  and  commonalty  and  citizens  of  the  said  city, 
for  every  such  offence,  the  sum  of  25Z.,  to  be  recovered  by  action  of 
debt,"  &c.  A  stock-broker  has  been  held  to  be  a  broker  within  that  act: 
Janssen  v.  Green,  4  Burr.  2103 ;  Clarke  t;.  Powell,  4  B.  &  Ad.  846  (E. 
C.  L.  R.  vol.  24),  1  N.  &  M.  492  (E.  C.  L.  R.  vol.  28) ;  Cope  v.  Row- 
lands, 2  M.  &  W.  149.t  [BzLES,  J. — The  judgment  in  Clarke  v.  Pow- 
ell is  almost  a  plagiarism  on  that  of  Best,  C.  J.,  in  Gibbons  v.  Rule,  12 
J.  B.  Moore  539,  4  Bingh.  301,  where  a  thip-broker  was  held  not  within 
the  act.]  All  the  cases  are  noticed  in  those  two  judgments.  [Growder, 
J. — Are  stock-brokers,  dealing  in  foreign  stocks,  brokers  within  the 

(a)  By  8.  4,  it  is  eoftCted  thai  '*  all  persooB  that  shaU  act  ai  broken  within  the  eity  of  Londoo 
and  liberties  thereof,  shaH  fVom  tiue  to  time  be  admitted  so  to  du  by  the  eoart  of  mtjor  and 
aldermen  of  the  said  city  for  the  time  being,  nnder  such  restrictions  and  limitations  for  their 
honest  and  good  behaTloar  as  that  oonrt  ihaU  think  lit  and  reasonable/'  Ac. 
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statute  of  Anne  ?(a)  In  Milford  v.  Hughes,  16  M.  &  W.  174,t  where  it 
was  hel«l  that  a  person  who  hires  or  procures  for  another  persons  to  be 
employed  by  him  in  the  laying  out  and  surveying  of  a  line  of  railway, 
is  not  a  broker  within  the  act,  Alderson,  B.  says :  "  The  Law  Diction- 
ary defines  brokers  to  be  ^  those  that  contrive,  make,  and  conclude  bar- 
gains and  contracts  between  merchants  and  tradesmen,  for  which  they 
have  a  fee  or  reward.'"  In  Wilkest;.  Ellis,  2  H.  Bl.  555,  an  auctioneer 
who  sells  goods  by  auction  within  the  city  of  London,  was  held  not  to 
be  a  broker  within  the  act.  So,  this  plaintiff  who  was  employed  to  buy 
and  sell  shares  in  an  estate  in  Hungary,  cannot  be  within  the  act.  The 
statute  imposing  a  tax,  ought  not,  by  its  general  words,  to  be  held  to 
impose  that  tax  upon  persons  who  were  not  known  at  the  time,  and  have 
only  come  into  existence  since  its  passing.  [Ckowder,  J. — *Does  r^^AM 
not  this  plaintiff  come  within  the  definition  in  the  57  G.  3,  c.  *- 
IX.  ?]  The  legal  construction  of  the  6  Ann.  c.  16,  is  not  to  be  affected 
by  what  the  legislature  in  the  57  G.  3,  c.  IX.  assume  to  be  its  intention. 
These  shares  are  clearly  not  ''goods,  wares,  or  merchandise,"  within 
the  statute  of  frauds :  Tempest  v.  «Kilner,  3  G.  B.  249  (E.  G.  L.  R.  vol. 
54) ;  Bowlby  v.  Bell,  3  C.  B.  284.  [Crowdbr,  J.— That  is  fully  set- 
tied.] 

Assuming  that  the  plaintiff  is  precluded  from  recovering  the  commis- 
flioD,  there  can  be  no  reason  why  he  should  not'  recover  back  the  money 
paid.  He  was  employed  by  the  defendant  to  purchase ;  and,  by  the 
eustom,  he  becomes  personally  liable  to  pay :  the  purchase  and  the  pay- 
ment are  two  separate  and  distinct  acts.  The  statute  of  Anne  does  not 
make  the  contract  void :  it  merely  says  that  the  broker  shall  not  recover 
for  making  it.  In  Pidgeon  v.  Burslem,  3  Exch.  465,  47'0,t  Parke,  B., 
Bays :  "  It  is  not  disputed  that  the  plea  in  this  case  would  have  been  a 
good  answer,  if  pleaded  to  so  much  of  the  plaintiff's  demand  as  consisted 
of  a  remuneration  for  his  services  as  a  broker;  the  case  of  Cope  t;. 
Rowlands,  2  M.  &  W.  149,t  being  a  decisive  authority  that  such 
remuneration  could  not  be  recovered.  But  the  plea  is  pleaded  to  the 
whok  declaration,  including  the  bills  of  exchange,  and  these  are  said  to 
bave  been  accepted  on  account  of  3192.  I69.  4d.  due  and  owing  from  the 
defendant  to  the  plaintiff,  for  his,  the  plaintiff's,  having  as  such  broker 
made  contracts  of  purchase  and  sale  of  shares,  &c.,  and  for  his  having 
paid  for  the  use  of  the  defendant  such  sums  as  aforesaid^  that  is,  sums 
paid  as  incidental  to  his  retainer  and  employment,  upon  and  by  virtue 
of  and  in  and  about  the  making  or  completing  the  said  contracts  The 
words  '  as  incidental'  are  ambiguous,  and  it  is  difiScult  to  say  what  is 
their  precise  meaning  in  this  plea.  In  Johnson's  Dictionary,  the  word 
incidental  is  said  to  *mean  '  incident,  casual,  &c.,  not  necessary  t^^ao 
to  the  chief  purpose.'  In  Webster's,  the  word  incident  has,  ^ 
among  other  meanings  attributed  to  it,  '  appertaining  to  or  following  the 
chief  or  principarl.'  It  by  no  means  follows  from  the  use  of  this  term  in 
the  plea,  that  the  payment  of  these  sums  was  a  necessary  part  of  bis 
duty  as  broker.  It  may  mean,  and  probably  does,  that,  because  he  was 
employed  as  broker,  it  happened  that  he  was  also  employed  to  pay  the 
whole  or  part  of  the  purchase-money  of  the  shares  for  the  defendant : 

(a)  Time  bargains  in  foreign  funds  are  not  within  the  prohibitions  of  the  stock-jobbing  aot» 
Y  0. 2,  e.  8:  Wells  v.  Forter,  2  Scott  141,  2  N.  C.  722  (B.  C.  L.  R.  Tol.  29) ;  Oakley  v.  Kigby, 
2  Scott  194,  2  N.  C.  732;  Elsworth  v.  Cole,  2  M.  A  W.  Sl.f 
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bat,  if  80,  the  plaintiff's  disability  to  act  as  broker  not  rendering  the 
contract  void,  but  only  disentitling  him  to  any  recompense  for  his 
services,  there  is  no  reason  why  he  should  not  recover  from  the  defend- 
ant the  money  he  has  paid  at  his  request,  express  or  implied.  The  case 
differs  altogether  from  those  in  which  the  contract  is  forbidden,  as, 
under  the  acts  against  stock-jobbing,  or  where  the  purpose  for  which  the 
money  was  paid  was  illegal,  as  in  De  Begnis  v.  Armistead,  10  Bingh. 
107  (E.  C.  L.  R.  vol.  25),  8  M.  &  Scott  511  (E.  C.  L.  R.  vol.  30),  cited 
on  the  argument."  So,  in  Jessopp  v.  Lutwyche,  10  Exch.  614,t  where, 
to  a  declaration  for  money  paid  and  on  accounts  stated,  the  defendant 
pleaded, — first,  that  the  causes  of  action  accrued  after  the  passing  of 
the  8  &  9  Vict.  c.  109,  under  and  by  virtue  of  certain  contracts  made 
between  the  plaintiff  and  the  defendant  by  way  of  gaming  upon  the 
market-price  of  shares, — secondly,  that  the  causes  of  action  accrued  to 
the  plaintiff  as  a  broker  in  the  city  of  London,  about  the  purchasing 
and  selling  for  the  defendant  in  the  city  of  London,  of  shares,  and  that 
the  plaintiff  was  not  duly  licensed  in  pursuance  of  the  statute, — ^it  was 
held,  on  demurrer,  that  the  pleas  were  bad:  Parke,  B.,  saying: 
*^  Pidgeon  v.  Burslem,  3  Exch.  465,t  is  precisely  in  point.  It  is  con- 
sistent with  the  pleas  that  the  defendant  requested  the  plaintiff  to  pay 
*40^1   ^^^^  ^^^  money  for  him  to  a  third  party,  and  that  in  *fact  it  was 

-'  so  paid;  in  which  case  the  defendant  has  no  defence."  [Willes, 
J. — The  gaming  act  does  not  create  any  illegality.  Bylbs,  J. — It  was 
assumed  in  that  case  that  "share-brokers'  are  within  the  statute.] 
Knight  v.  Cambers,  15  C.  B.  562  (E.  C.  L.  R.  vol.  80),  and  Knight  v. 
Fitch,  15  C.  B.  566,  were  also  referred  tot 

Collier,  Q.  C,  and  Archibald^  in  support  of  the  rule. — ^Neither  the 
6  Ann.  c.  16  nor  the  57  6.  3,  c.  ix.,  gives  any  definition  of  the  term 
"broker."  In  the  argument  in  Clarke  v.  Powell,  4  B.  &  Ad.  849, 
Follett  says :  "  In  popular  language,  a  broker  is  a  person  who  makes 
contracts  for  others.  One  of  the  definitions  given  of  the  word  broker  in 
Johnson's  Dictionary  is,  '  one  who  does  business  for  another.'  In 
Jacob's  Law  Dictionary,  brokers  are  described  '  those  who  make  bargains 
in  matters  of  money  or  merchandise;'  and  he  enumerates  exchange- 
orokers,  corn-brokers,  brokers  of  stock,  and  pawnbrokers.  In  Blunt's 
Law  Dictionary  are  mentioned  ^exchange-brokers,  mediators  in  any 
r^ontract  of  buying  and  selling,  or  contracts  of  marriage,  and  pawn- 
brokers.' In  Cowel  there  is  a  similar  enumeration.  The  statute 
1  Jac.  1,  c.  21,  gives  the  city  of  London  the  power  of  admitting  brokers, 
and  describes  them  as  persons  who  make  contracts  between  merchants 
and  tradesmen."  The  definition  given  in  the  10  Ann.  c.  19,  s.  121, 
seems  to  be  large  enough  to  embrace  this  plaintiff.  By  that  section,  a 
penalty  is  imposed  on  every  person  "  who  shall  be  employed  as  a  broker 
in  the  behalf  of  any  other  person,  to  make  any  bargain  or  contract  for 
the  buying  or  selling  of  any  tallies,  orders.  Exchequer  Bills,  Exchequer 
tickets,  bank  bills,  or  any  share  or  interest  in  any  joint-stock  erected  by 
act  of  parliament,  &c.,  who  shall  take  or  receive,  directly  or  indirectly, 
any  sum  of  money  or  other  reward  exceeding  2«.  9(2.  per  cent."  The 
^4041  P^^^^^P'^  ^^  ^^^  decision  in  '''Clarke  v.  Powell  seems  to  be  this, 

-■  that  the  statute  of  Anne  is  to  be  construed  with  reference  t^ 
the  exigency  of  the  times  and  the  expansion  of  commerce.     Littledale, 
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J.,  after  referring  to  the  description  of  brokers  given  in  the  1  Jac.  i, 
e.  21,  says:  ^'Though  this  was  the  occupation  of  regular  brokers  at  that 
time,  it  is  obvious,  that,  when  a  new  subject  of  dealing  was  created  in 
government  securities,  those  who  dealt  in  the  same  way  respecting  such 
securities,  might  fall  under  the  same  denomination.  The  class  of  men 
who  dealt  either  partially  or  exclusively  in  this  new  description  of 
security,  might  equally  fall  within  the  description  of  brokers  as  those 
who  dealt  partially  or  exclusively  in  some  new  description  of  merchan- 
jise.''  What  is  the  difference  in  the  occupation  of  a  man,  whether  he 
buys  and  sells  consols  or  railway  shares  ?  The  fourth  plea  is  substan- 
tially proved.  Then,  is  it  a  substantially  good  plea  ?  It  is  submitted 
that  it  is.  In  Cope  v.  Rowlands,  2  M.  &  W.  149,t  Parke,  B.,  says: 
"It  is  perfectly  settled,  that,  where  the  contract  which  the  plaintiff  seeks 
to  enforce,  be  it  express  or  implied,  is  expressly  or  by  implication  for- 
bidden by  the  common  or  statute  law,  no  court  will  lend  its  assistance 
to  give  it  effect.  It  is  equally  clear  that  a  contract  is  void,  if  prohibited 
bj  a  statute,  though  the  statute  inflicts  a  penalty  only,  because  such  a 
penalty  implies  a  prohibition."  And  that  has  repeatedly  been  acted 
upon  since.  [Crowder,  J. — The  contract  with  the  broker  may  be  void: 
but  the  contract  to  buy  the  shares  is  not  void.  If  the  contract  for  the 
shares  is  not  void,  the  party  must  pay  the  money ;  and,  if  he  pays  the 
money,  why  should  he  not  recover  it  back  ?]  If  the  plaintiff  recovers 
the  money,  it  is  because  it  is  supposed  to  have  been  paid  in  pursuance 
of  a  request,  which  arises  from  a  retainer  and  employment  to  do  an 
illegal  act.  [Crowder,  J. — The  contract  for  the  sale  of  the  shares  to 
Lindo  is  perfectly  good,  though  *the  broker  acted  improperly  in  r«4Ac 
making  that  contract.]  The  case  of  Jessopp  v,  Lutwyche,  ^ 
lOExch.  614,t  is  clearly  distinguishable.  Parke,  B.,  there  says:  ^^It  is 
consistent  with  the  pleas  that  the  defendant  requested  the  plaintiff  to 
pay  over  the  money  for  him  to  a  third  party,  and  that  in  fact  it  was  so 
paid;  in  which  case  the  defendant  has  no  defence."  Here,  the  plea 
negatives  any  express  request  to  pay  the  money.  And,  for  the  reasons 
before  stated,  there  is  no  implied  request  of  which  the  court  can  take 
notice. 

Crowder,  J. — I  am  of  opinion  that  the  verdict  for  the  plaintiff  on 
the  fourth  plea  must  be  set  aside,  and  a  verdict  on  that  plea  entered  for 
the  defendant.  But,  at  the  same  time,  I  am  of  opinion  that  the  plain- 
tiff is  entitled  to  judgment  non  obstante  veredicto  on  that  plea,  on  the 
ground  that  the  plea  is  bad.  The  result  will  be,  that  there  will  be  judg- 
ment for  the  plaintiff  for  the  whole  amount  claimed.  If,  however,  the 
defendant  chooses,  he  may  amend  his  plea,  by  confining  it  to  the  com- 
mission ;  and  then  there  will  be  a  verdict  for  him  as  to  that,  and  the 
verdict  for  the  plaintiff  will  be  reduced  to  210/.  It  appears  to  me  that 
the  plaintiff  is  not  entitled  to  sue  for  commission  as  a  broker ;  and  that 
the  plea  as  applied  to  that  particular  item  of  claim  would  be  a  good 
answer.  The  question  is,  whether  the  plaintiff  is  a  broker  within  the 
meaning  of  the  statute  of  6  Ann.  c.  16.  The  circumstance  of  the  plain- 
tiff's calling  himself  a  broker  and  suing  as  a  broker,  is  not  material :  we 
must  look  at  the  facts  of  the  case,  in  order  to  be  enabled  to  determine 
whether  or  not  he  is  a  broker  within  the  contemplation  of  the  statute. 
It  is  clear  that  he  was  not  a  licensed  broker ;  and  therefore,  if  within 
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the  statute,  he  could  not  recover  his  commission.     It  appears  that  the 
*4061  ^^^^^^  which  were  the  subject-matter  of  these  contracts  were 

-■  ^shares  in  a  company  called  The  Hungarian  Land  Company,  by 
whom  scrip  was  issued  in  the  usual  manner,  and  that  the  plaintiff  was 
employed  by  the  defendant  to  go  into  the  market  and  purchase  a  large 
number  of  these  shares  for  him ;  and  for  so  doing  the  plaintiff  charges 
the  usual  broker's  commission.  We  must  look  at  the  term  "  broker"  in 
the  6  Ann.  c.  16,  as  having  been  used  in  its  general  popular  sense.  It 
is  difficult  for  us  at  this  day  to  determine  with  any  degree  of  accuracy 
what  brokers  were  at  that  time :  there  must  be  many  things  now  dealt 
with  by  brokers  that  were  then  wholly  unknown.  But,  the  statute 
having  used  the  term  ^*  broker*'  generally,  we  must  endeavour  to  ascer- 
tain what  was  the  popular  understanding  of  the  period.  The  1  Jac.  1,  c. 
21, 8. 1,  describes  the  ancient  brokers  in  the  city  of  London  as  persons  who 
dealt  '^  between  merchant  English  and  merchant  strangers  and  tradesmen, 
in  the  contriving,  making,  and  concluding  bargains  and  contracts  to  be 
made  between  them  concerning  their  wares  and  merchandises  to  be 
bought  and  sold  and  contracted  for  within  the  city  of  London,  and 
moneys  to  be  taken  up  by  exchange  between  such  merchant  and  mer- 
chants and  tradesmen.*'  There  is  no  precise  description  given  of  the 
articles  dealt  in  by  those  brokers ;  therefore  that  statute  affords  us  but 
little  assistance.  The  whole  subject  underwent  a  great  deal  of  discussion 
in  the  case  of  Clarke  v.  Powell,  4  B.  &  Ad.  846  (E.  0.  L.  R.  vol.  24), 
where  the  court  held  that  a  stock-broker  is  a  ^'broker"  within  the  statute 
of  Anne.  The  question  there  arose  upon  a  sale  of  government  securities : 
but  it  seems  to  me  to  go  the  full  length  of  deciding  that  a  dealing  in  any 
similar  securities  would  constitute  a  man  a  broker.  In  delivering  the 
judgment  of  the  court  in  that  case,  Littledale,  J.,  referring  to  the 
description  of  brokers  given  in  the  1  Jac.  1,  c.  21,  says, — ^*  Though  this 
*4071  ^^^  ^^^  occupation  of  regular  '^'brokers  at  that  time,  it  is  obvious, 

-■  that,  when  a  new  subject  of  dealing  was  created  in  government 
securities,  those  who  dealt  in  the  same  way  respecting  such  securities 
might  fall  under  the  same  denomination.  The  class  of  men  who  dealt 
either  partially  or  exclusively  in  this  new  description  of  security,  might 
equally  fall  within  the  description  of  brokers  as  those  who  dealt  partially 
or  exclusively  in  some  .new  description  of  merchandise."  He  then  refers 
to  the  8  &  9  W.  3,  c.  ^0,  s.  60,  and  to  the  8  &  9  W.  3,  c.  32  (an  act  to 
restrain  the  number  and  ill  practice  of  brokers  and  stock-jobbers),  and 
proceeds, — "  In  the  6  G.  1,  c.  18,  s.  21  (passed  twelve  years  after  the 
statute  of  Queen  Anne),  a  penalty  is  imposed  on  brokert  buying  and 
selling  shares  in  illegal  undertakings.  The  7  G.  2,  c.  8,  s.  8,  mentions 
*^  broken*  with  reference  to  transactions  of  buying  and  selling  stock. 
Considering  the  provisions  of  these  statutes,  recently  before  and  after 
the  passing  of  the  statute  6  Anne,  it  appears  to  us  that  persons  buying 
and  selling  government  stock  and  securities  for  others  were  considered  as 
brokers  at  that  time,  and  must  fall  under  that  description  in  the  statute 
in  question.  If  brokers  dealing  in  government  stock  and  securities  then 
existing  were  so,  it  does  not  admit  of  a  doubt  that  those  who  dealt  in 
all  subsequently-created  stock,  and  securities  of  the  like  description, 
would  be  so ;  just  as  much  as  merchant  brokers  who  bought  or  sold  a 
new  description  of  merchandise."    It  seems  to  me  that  the  same  argument 


COMMON  BENCH  REPORTS.    (4  J.  SCOTT.    N.  S.)         407 


will  apply  here,  and  that  the  present  plaintiff  is  equally  a  person  falling 
vithin  the  description  of  a  broker.  I  do  not  think  it  can  make  any 
difference  that  the  shares  here  dealt  in  were  shares  in  a  foreign  company. 
The  dealing  in  securities  of  that  sort  seems  to  me  as  much  to  fall  within 
the  definition  of  a  '*  broker"  as  the  dealing  in  any  other  stocks,  funds, 
or  securities.  For  these  reasons,  I  am  of  opinion  that  the  plaintiff 
cannot  recover  for  commission. 

*The  next  question  is,  whether,  though  disabled  from  recover-  r*^ no 
ing  the  commission,  the  plaintiff  may  not  recover  the  money  ^ 
which  he  paid  on  behalf  of  the  defendant.  It  is  said  that  he  was  as 
much  acting  as  a  broker  in  paying  the  money  as  he  was  in  making  the 
contract,  and  therefore  equally  disabled  from  recovering  it  back.  I  am 
of  opinion,  however,  that  the  plaintiff  is  entitled  to  recover  back  the 
money  so  paid.  It  appears  from  the  evidence  that  there  exists  a  usage 
in  the  share  market  that  all  brokers  dealing  in  shares  shall  be  considered 
and  treated  as  principals  in  the  transaction,  and  personally  held  liable 
to  pay  the  price.  The  existence  of  that  usage  does  not,  however,  make 
it  part  of  the  duty  of  the  broker  as  broker  to  pay  the  money  for  his 
principal.  It  is  incident  to  his  employment  in  so  far  as  the  usage  may 
bind  him ;  but  it  is  not  necessarily  part  of  his  duty  as  a  broker.  If 
Lindo  himself  had  furnished  the  money.  Smith  would  equally  have  been 
acting  as  a  broker  in  the  transaction.  There  is  nothing  in  the  statute 
of  Anne  to  prevent  the  plaintiff  from  /:covering  back  money  paid  under 
BQch  circumstances.  Pidgeon  v.  Burslem,  3  Exch.  465, f  and  Jessopp 
r.  Lutwyche,  10  Exch.  614,t  substantially  decide  this  point ;  and  par- 
ticularly what  Parke,  B.,  says  in  the  latter  case, — '^The  statute  relating 
to  brokers  only  precludes  them  from  recovering  remuneration  for  their 
services  as  such ;"  and,  in  giving  judgment, — "It  is  consistent  with  the 
pleas  that  the  defendant  requested  the  plaintiff  to  pay  over  the  money 
for  him  to  a  third  party,  and  that  in  fact  it  was  so  paid ;  in  which  case 
the  defendant  has  no  defence."  And  in  Pidgeon  v.  Burslem,  the  same 
learned  judge  says :  '^  It  by  no  means  follows  from  the  use  of  this  term 
[incidental']  in  the  plea,  that  the  payment  of  those  sums  was  a  necessary 
part  of  his  duty  as  broker.  It' may  mean,  and  probably  does,  that, 
because  he  was  employed  as  ^broker,  it  happened  that  he  was  also  r^c  i  aq 
employed  to  pay  the  whole  or  part  of  the  purchase-money  of  the  ^ 
shares  for  the  defendant ;  but,  if  so,  the  plaintiff's  disability  to  act  as 
broker  not  rendering  the  contract  void,  but  only  disentitling  him  to  any 
recompense  for  his  services,  there  is  no  reason  why  he  should  not  recover 
from  the  defendant  the  money  he  has  paid  at  his  request,  express  or 
implied."  So,  here,  the  contract  which  the  plaintiff  made  for  the  pur- 
chase of  the  shares  being  good,  by  necessary  implication  a  contract 
arises  for  the  recoupment  of  the  plaintiff  of  the  money  which  by  the 
usage  he  was  bound  to  pay  for  the  defendant. 

For  these  reasons,  I  am  of  opinion  that  the  plaintiff  is  entitled  to 
judgment  non  obstante  veredicto  on  the  fourth  plea. 

WiLLES,  J. — I  am  of  the  same  opinion.  I  think  the  plaintiff  was 
clearly  acting  as  a  broker  within  the  6  Ann.  c.  16.  There  are  many 
cases  the  result  of  which  shows  that  there  exists  a  class  of  brokers  who 
did  not  exist  at  the  time  of  the  statute  of  Anne ;  but  that  persons  who 
deal  after  the  manner  of  the  brokers  at  that  time,  though  they  deal  in 
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stocks  and  other  things  not  known  then,  are  still  within  the  act  brokers. 
The  plaintiff,  therefore,  having  contravened  the  statute,  is  disabled  from       < 
recovering  his  commission.     Then,  as  to  the  money.     It  appears  that      j 
there  is  a  usage  amongst  persons  who  deal  in  shares,  similar  to  that      j 
which  prevails  on  the  Stock  Exchange,  that  the  buying  broker  is  treated      I 
as  principal,  and  responsible  for  the  payment  of  the  price  of  the  shares. 
The  members  of  the  Stock  Exchange  suppose  that  by  this  arrangement      ^ 
of  contracting  in  their  own  names,  and  abstaining  from  disclosing  the      | 
names  of  their  principals,  they  preclude  the  seller  from  having  recoarse 
to  the  real  buyer.     In  this  they  are  probably  mistaken.     But,  be  that 
^4101  ^^  ^^  ™^y>  ^^^  *a8Age  is,  that,  if  the  principal  does  not  provide 

^  the  money  to  pay  for  the  shares  on  the  settling-day,  the  bujing 
broker  must  do  so  himself:  and  any  person  dealing  in  shares  is  bound 
by  that  usage.  The  question  is,  whether,  where  the  broker  pays  money 
for  his  principal,  he  can  recover  it  back.  But  for  the  statute  of  Anne, 
there  could  be  no  doubt  upon  the  subject.  But,  does  the  broker  act  as 
broker  in  paying  the  money  ?  I  apprehend  he  does  not.  lie  pays  the 
money  as  a  contracting  party,  according  to  the  usage  of  the  share- 
market,  and  not  as  broker.  The  plaintiff  therefore  is  entitled  to  recover 
back  the  money  paid,  but  not  the  commission.  But,  ste  it  stands  at 
present,  the  fourth  plea  professes  to  be  an  answer  to  both.  The  defend- 
ant has  proved  his  plea  in  point  of  fact;  but,  as  far  as  regards  the 
money  paid,  it  is  a  bad  plea,  and  therefore  the  plaintiff  is  entitled  to 
judgment  non  obstante  veredicto.  If  the  defendant  chooses,  however, 
to  confine  it  to  the  commission,  he  may  so  amend  it,  upon  the  terms  of 
paying  the  costs  of  this  rule.  If  no  amendment  be  made,  there  will  be 
judgment  for  the  plaintiff  non  obstante  veredicto,  for  the  whole  amount. 
Byles,  J. — I  am  of  the  same  opinion.  It  is  a  very  old  and  a  very 
sound  rule  in  the  interpretation  of  statutes,  that  its  words  are  to  be 
construed  according  to  their  ordinary  grammatical  and  popular  sense, 
unless  so  construing  them  would  lead  to  any  inconsistency  or  repug- 
nancy. If  this  statute  of  Anne  had  passed  in  the  last  session  of  par- 
liament, I  apprehend  there  could  have  been  no  doubt  that  the  plaintiff 
would  have  been  within  it.  The  6  Ann.  c.  16,  however,  having  passed 
more  than  one  hundred  and  fifty  years  ago,  we  must  resort  to  contem- 
poraneous exposition  to  enable  us  to  arrive  at  its  meaning.  Now,  the 
statutes  which  passed  shortly  before  and  shortly  after  the  statute  of 
*4in  '^""®'  *which  have  been  referred  to,  clearly  show  that  the  term 

-■  ^'  broker"  was  there  used  in  the  sense  which  is  now  understood 
and  contended  for  on  the  part  of  the  defendant.  I  should  have  enter- 
tained no  doubt  whatever,  but  for  some  expressions  which  fell  from  Best, 
C.  J.,  in  Gibbons  v.  Rule,  12  J.  B.  Moore  539  (E.  C.  L.  R.  vol.  22),  4 
Bingh.  801  (E.  G.  L.  R.  vol.  13).  Then,  as  to  the  money, — that  was 
not  paid  by  the  plaintiff  while  acting  as  a  broker,  but  was  paid  in  pur- 
suance of  a  usage  of  the  share-market,  which  makes  the  person  who 
actually  buys  responsible  to  the  seller  for  the  price  of  the  shares.  That, 
therefore,  does  not  fall  in  any  way  within  the  statute.  The  result  is, 
that  the  plaintiff  is  entitled  to  recover  back  the  money  which  was  paid 
by  him  in  respect  of  a  contract  which  is  valid  because  the  statute  does 
not  apply  to  it.  The  verdict  will,  therefore,  be  for  the  defendant  upon 
the  fourth  plea :  but  there  will  be  judgment  for  the  plaintiff  thereon  non 
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obstante  veredicto,  unless  the  defendant  electa  to  amend  that  plea  by 
limiting  it  to  the  commission ;  in  which  case  the  plaintiff  will  have  a 
verdict  for  the  amount  of  the  money  paid  only. 

Rale  accordingly.(a) 

(0)  Tlie  defendant  did  not  amend,  and  conaeqaentlj  the  mile  was  drawn  op  to  enter  a  Terdiot 
for  the  defendant  on  the  foarth  plea,  and  a  judgment  for  tho  plaintiff  non  obstante  reredicto  on 
that  plea.  The  defendant  afterwarda  brought  a  writ  of  error,  which  was  argued  in  the  Exehe- 
qaer  Chamber  at  the  sittings  after  Trinity  Term,  1858,  when  the  judgment  was  aflBrmed.  Vide 
post. 

As  to  whut  constitutes  a  ''  broker/'  and  independent  items,  and  there  is  no 

within  the  meaning  of  statutes  inipos-  express  promise  covering  the  whole,  a 

ing  a  penalty  on  those  who   exercise  recovery  may  be  had  for  so  much  as  is 

tbt  occupation  without  a  license,  see  lawful.     Thus,  where  in  assumpsit  for 

Commonwealth  v.  Holmes,  11  Penna.  services  rendered  as  an  auctioneer,  in 

State  470;    Chadwick   v.  Collins,  26  selling  a  number  of  lots  of  wood,  it 

Id.  270.  appeared  that  the  wood  had  been  sold 

Where  the  consideration  of  a  secu-  in  two  counties,  in  only  one  of  which 

rity  for  money  is  entire,  and  part  there-  the  plaintiff  had  an  auctioneer's  licensCi 

of  is  legal  and  part  illegal,  the  whole  it  was  held  that  the  claim  might  be 

eootnct  fails  and  there  can  be  no  reco-  apportioned,  and  a  verdict  obtained  for 

very:  Frazier  v,  Thompson,  2  Watta  commissions  on  the  sales  which  were 

k  Serg.  235.     But  where  the  subject  made  according  to  law :  Robinson  v. 

of  the  action  consists  of  several  distinct  Green,  8  Metcalf  159. 
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Kecettaries  were  fnrniahed  to  a  rhip  on  tho  order  of  the  ship's  hnshand  (himself  a  part  owner) 
by  whom  alone  the  ship  was  managed : — Held,  that  the  co-owners  were  liable,  although  part 
of  the  sopplies  had  been  paid  for  by  bills  drawn  bj  the  ship's  hnshand  upon  the  brokers  of  the 
ihtp,  and,  on  the  bankruptcy  of  the  latter,  the  plaintiff  had  proved  against  their  estate  for  tho 
baUnee. 

This  was  an  action  for  the  price  of  goods  supplied  by  the  plaintiff  to 
a  vessel  at  Bnstol  called  the  Eliza,  of  which  the  defendant  was  part 
owner. 

The  cause  was  tried  before  Crowder,  J.,  at  the  last  Assizes  at  Bristol. 
The  facts  which  appeared  in  evidence  or  by  admission  were  as  follows : — 
The  defendant  had  shares  in  the  Eliza  and  in  several  other  vessels.  He 
was  registered  as  owner  of  the  Eliza,  but  never  interfered  with  the  man- 
agement. The  goods  which  were  the  subject  of  the  action  were  sup- 
plied to  the  ship  upon  the  orders  of  the  plaintiff's  father,  who  was  a 
part  owner,  and  the  ship's  husband,  and  the  account  had  been  sent  in  to 
Messrs.  Perrin  k  Co.,  the  ship's  brokers,  who  had  been  in  the  habit  of 
receiving  the  freights  end  paying  the  ship's  disbursements ;  and  bills 
bad  been  drawn  upon  them  for  a  portion  of  the  goods,  and  paid  by 
them ;  and,  on  their  bankruptcy,  the  plaintiff  proved  against  their  estate 
for  the  balance.  The  de.andantwas  not  a  member  of  that  firm.  There 
was  evidence  that  he  had  received  a  share  of  profits  as  part  owner  from 
the  ship's  brokers. 
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On  the  part  of  the  defendant,  it  was  submitted  that  there  .was  no  evi« 
dence  to  go  to  the  jury  as  against  him. 

The  learned  judge  was  of  opinion  that  there  was  evidence  for  the 
jury,  and  he  accordingly  left  the  case  to  them,  and  they  found  for  the 
plaintiff,  damages  68/. ;  and  leave  was  reserved  to  the  defendant  to 
move  to  enter  the  verdict  for  him,  if  the  court  should  be  of  opinion 
that  there  was.  no  evidence  which  ought  to  have  been  submitted  to  the 
jury. 

*41S1  Colliery  Q.  C,  on  a  former  day  in  this  term,  obtained  *a  rule 
*  nisi  accordingly.  He  referred  to  Reed  v.  White,  5  Esp.  N.  P. 
C.  121,  GrifBths  V.  Hicks,  15  Law  Times  849,  Myers  v.  Willis,  17  C.B. 
77  (E.  C.  L.  R.  vol.  84),  Brodie  v.  Howard,  17  C.  B.  109,  Hackwood  v. 
Lyall,  17  C.  B.  124,  and  Abbott  on  Shipping,  10th  edit.  73. 

Sladej  Q.  C,  and  PrideauXy  now  showed  cause. — There  was  ample 
evidence  to  go  to  the  jury  that  Whitwell,  the  ship's  husband,  had  autho- 
rity to  bind  the  owners  for  necessaries  supplied  for  the  ship.  Myers  9. 
Willis,  Brodie  v.  Howard,  and  Hackwood  v.  Lyall,  have  no  bearing  upon 
the  present  case.  The  register  is  not  conclusive  evidence  of  ownership; 
nor  is  ownership  conclusive  of  the  question  of  liability :  the  real  ques- 
tion is,  whether  the  debt  has  been  contracted  by  one  having  authority 
to  contract  on  the  behalf  of  the  owners. 

Collier^  Q.  C,  and  W.  R.  Cole,  were  called  upon  to  support  the  rule. 
— It  is  conceded  that  the  defendant  was  neither  the  managing  owner 
nor  the  person  contracted  with.  The  only  ground  upon  which  it  is 
sought  to  make  him  liable,  is,  that  the  contract  was  made  by  one  who 
was  acting  as  his  agent :  but  it.  is  clear  from  the  evidence  that  the  plain- 
tiff looked  only  to  the  managing  owner  or  the  brokers.  Reed  v.  White, 
1  Esp.  N.  P.  G.  121,  is  very  like  this  case.  It  was  there  held,  that,  if 
a  person  who  supplies  stores  to  a  ship,  of  which  there  are  several  owners, 
takes  in  payment  the  bill  of  the  ship's  husband  (a  part  owner)  only,  and 
settles  with  him  alone,  he  discharges  the  other  owners,  particularly  if 
the  bill  be  renewed.  In  Rich  v.  Coe,  Cowp.  636,  it  was  held,  that, 
though  the  master  of  a  vessel  be  also  lessee  of  it,  by  agreement  with 
the  owners,  for  a  term  of  years,  under  covenants  on  their  part,  that  he 
shall  have  the  sole  management  of  the  ship,  and  employ  her  for  his  own 
*4141  ^^^^  benefit,  &c.,  and  on  his  part  that  he  ""shall  repair  her  at  his 
-'  own  sole  cost  and  charge,  &c.,  the  owners  are  still  liable  for 
necessaries  furnished  for  the  ship  by  order  of  the  master,  though  with- 
out their  knowledge,  or  without  their  being  known  to  the  persons  who 
supplied  them.  Lord  Mansfield,  in  giving  judgment,  there  says: 
"  Whoever  supplies  a  ship  with  necessaries  has  a  triple  security, — 1- 
The  person  of  the  master, — 2.  The  specific  ship, — 3.  The  personal  secu- 
rity of  the  owners,  whether  they  know  of  the  supply  or  not.  The  mas- 
ter is  personally  liable,  as  making  the  contract.  The  owners  are  liable 
in  consequence  of  the  master's  act,  because  they  choose  him.  They  run 
the  risk,  and  they  say  whom  they  will  trust  with  the  appointment  and 
ofiice  of  master.  Suppose  the  owners  in  this  case  had  delivered  the 
value  of  the  goods  in  question  in  specie  to  the  master,  with  directions 
for  him  to  pay  it  over  to  the  creditors,  and  the  master  had  embeisled 
the  money,  it  would  have  been  no  concern  of  the  creditors ;  for,  they 
trust  specifically  to  the  shipj  and  generally  to  the  owners.  In  this  esse* 
the  defendants  are  the  owners ;  and  there  happens  to  be  a  private  agree- 
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ment  between  them  and  the  master,  bj  which  he  is  to  have  the  sole  con- 
duct and  management  of  the  ship,  and  to  keep  her  in  repair,  &c.  But, 
how  does  that  affect  the  creditors,  who,  it  is  expressly  stated,  were  total 
strangers  to  the  transaction  ?  And  that  is  an  answer  to  the  observation 
that  the  plaintiff  must  have  known  the  real  situation  of  the  master  in 
this  case,  from  the  general  usage  and  custom  of  the  country  in  that 
respect.  To  be  sure,  if  it  appeared  that  a  tradesman  had  notice  of  such 
a  contract,  and,  in  consequence  of  it,  gave  credit  to  the  captain  indivi- 
daally  as  the  responsible  person,  particular  circumstances  of  that  sort 
might  afford  a  ground  to  say  he  meant  to  absolve  the  owners,  and  to 
look  singly  to  the  personal  security  of  the  master.  But  here  it  is  stated 
that  the  plaintiff  *had  no  notice  whatever  of  the  contract.*'  rmA-it^ 
Wherever  credit  is  given  to  an  agent,  with  knowledge  that  he  is  ^ 
acting  merely  as  agent,  the  party  so  dealing  with  the  agent  is  precluded 
from  afterwards  having  recourse  to  the  principal:  Paterson  v.  6an- 
dasequi,  15  East  62 :  per  Lord  Tenterden,  C.  J.,  in  Thomson  v.  Daven- 
port, 9  B.  A  C.  78  (E.  C.  L.  R.  vol.  17),  4  M.  &  R.  110,—"  If  at  the 
time  of  the  sale  the  seller  knows,  not  only  that  the  person  who  is  nomi- 
nally dealing  with  him  is  not  principal  but  agent,  and  also  knows  who 
the  principal  really  is,  and  notwithstanding  all  that  knowledge,  chooses 
to  make  the  agent  his  debtor,  dealing  with  him  and  him  alone,  then, 
according  to  the  cases  of  Addison  v,  Gandassequi,  4  Taunt.  574,  and 
Paterson  v.  Gandasequi,  15  East  62,  the  seller  cannot  afterwards,  on 
the  failure  of  the  agent,  turn  round  and  charge  the  principal,  having 
OQce  made  his  election  at  the  time  when  he  had  the  power  of  choosing 
between  the  one  and  the  other."  That  is  precisely  what  the  plaintiff 
has  done  here.  He  chose  to  give  credit  to  the  agent,  taking  bills  upon 
the  brokers,  and  afterwards,  on  their  failure,  proving  the  debt  against 
their  estate.  That  wa%  conclusive  evidence  of  his  election  to  treat  with 
the  brokers,  to  the  prejudice  of  the  owners,  inasmuch  as  the  earnings 
of  the  ship  were  thereby  diverted  from  their  legitimate  application,  viz., 
the  purchase  of  supplies.  If  the  plaintiff  had  intended  to  charge  the 
owners,  he  ought  not  to  have  proved  against  the  estate  of  Messrs.  Per- 
rin  k  Co. :  Ex  parte  Field,  in  re  Rogers,  3  Mont.  D.  &  De  Gex  95. 

Williams,  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
There  appears  to  have  been  evidence  which  put  the  point  beyond  all 
controversy,  that  the  defendant  received  a  share  of  the  profits  arising 
from  the  ship,  and  that  he  was  fully  aware  that  the  person  who  gave  the 
orders  for  the  goods  in  question  was  the  ship's  ^husband,  and  as  ri^A-iA 
such  had  the  management  of  the  ship.  That  clearly  was  evidence  ^ 
to  be  submitted  to  the  jury.  It  is  said  there  was  conclusive  evidence 
here  that  credit  was  given,  not  to  the  owners  of  the  Eliza,  but  to  Messrs. 
Perrin  k  Go.  But  I  must  confess  I  am  utterly  at  a  loss  to  see  any  evi- 
dence upon  which  the  jury  could  with  propriety  have  decided  in  favour 
of  the  defendant.  But,  even  if  there  were  any  evidence,  it  was  a  question 
for  them ;  and  I  think  they  have  come  to  a  right  conclusion. 

WiLLES,  J. — I  am  entirely  of  the  same  opinion.  The  goods  in  ques- 
tion were  ordered  by  the  ship's  husband,  and  were  necessary  for  her  use. 
The  defendant  received  his  share  of  the  profits  earned  by  the  ship:  and 
there  was  abundant  evidence  to  show  that  he  authorized  the  ship's  hus- 
band to  do  what  was  necessary  to  keep  the  ship  in  an  efficient  state.  To 
entitle  a  person  who  has  done  repairs  or  furnished  goods  for  a  ship  to 
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sue  the  owners,  it  is  not  necessary  that  the  credit  sboald  have  been 
actually  given  to  them.  But  here  it  is  said  that  the  ship's  husband  most 
be  taken  to  be  the  only  debtor,  because  bills  on  the  brokers  had  been 
taken  from  him  for  the  amount.  The  bills,  however^  were  merely  taken 
for  the  plaintiff's  convenience,  to  put  him  in  funds.  The  brokers  failing 
to  pay,  the  plaintiff  clearly  had  a  right  to  pursue  his. remedy againet 
those  who  are  leglilly  liable,  viz.,  the  owners. 

Btles,  J. — Since  the  case  of  Mitcheson  v,  Oliver,.  &  Ellis  k  B.  419 
(E.  C.  L.  R.  Yol.  85),'  the  law  is  restored  to  what  it  formerly  was,  viz., 
that  the  mere  fact  of  a  man  being  owner  or  part  owner  of  a.  ship,  or 
registered  as  owner,  does  not  make  him  liable  for  work  done  or.  goods 
ordered  for  the  ship :  but,  as  Jervis,  C.  J.,  puts  it  in  Brodie  v.  Howard 
17  C.  B.  109, 117  (E.  C.  L.  R.  vol.  84),  the  question  is,!  with-who©  was 
^A'i  71  ^^®  contract  ?  *  Was  the  party  giving  thet)rders  the  agent  of  the 
•1  Owners  for  thiit  purpose:  The  mere  fact  of  the  goods  beisg 
ordered  by  the  captaiii  or  the  ship's  husbjand  is.  no  evidence  to.  go  to 
the  jury.  But  here,  not  only  was  the  defendant  beneficially  interested, 
but  he  knew  thiat  Whitwell  the  elder  was  acting  as  the  ship's  husband, 
and  he  received  a  share  of  profits.  That  clearly  was  eyidence  to  go  to 
the  jury  that  the  ship's  husband  had  authority  to  contract  on  behalf  of 
the  owners. 

CitoWDER,  J. — I  lim  of  the  same  opinion.  I.  must  confesa  I  theoglt 
this  an  undefended  cause.  The  goods  were  ordered  from  time  to  time 
by  the  ship's  husband,  and  the  account  sent  in  to  the  ship's  biK>ker8, 
who  divided  the  profits,  of  which  the  defendant,  who  was  one  of  the  part 
owners,  received  his  share.  It  is  said  that  the  fact  of  the  plaintiff 
having  received  bills  from  the  brokers  for  part  of  the  demand,  was  a 
conclusive  election  on  his  part  to  treat  them  as  his  debtors,  asd  pre- 
cluded him  from  d^fterwards  having  recourse  to  the  owners.  There  is 
no  foundation  for  that  argument.  The  bill^  were  taken  for  the  plain- 
tiff's convenience.  The  question  for  the  jury  was,  whether  the  orders 
given  by  the  ship's  husband  were  given  by  the  authority  of  the  defend- 
ant. I  think  there  was  strong  evidence  to  go  to  the  jury  that  they 
were.  Rule  discharged. 


*di«i  *EVERSFIELD  v.  JOHN  NEWMAN  and  EDWARD  NEW- 
^^^J  MAN.     May  6. 

II  Is  not  neMM»i7  that  the  gronnds  for  iisniog  it  shoold  appear  in  a  rale  or  order  for  a  pro- 
hibition. 

A.  was  found  taking  sand  from  premises  in  the  occnpation  of  B.  (ander  a  lease)»HiDd  wss  ^T«a 
into  castody  by  B.  on  a  charge  of  stealing  it  On  appearing  before  m  niagistmte,  A<  desjini 
that  B.  had  any  riglft  Id  tfa*  land»  the  eharge  vas  dismissed  as  inrolving  a  question  of  titl«. 
A.  afterwards  sued  Bw  in  the  oounty  eonrt  for  false  imprisonment  A  prohibition  barisf 
lisaed  nnder  a  Judge's  order, — the  eoort  set  it*  aside,  on  the  ground  that  no  question  of  ^^* 
eould  arise  on  the  hearing. 

Oir  the  14th  of  'Dec^ber,  1857^  a  pilaint  was  entered. in  the  Skf>re- 
ditch  county  court,  at  the  suit  of  John  Eyersfield,  against  John  Kew- 
man  and  Edwalrd  Newman,  to  recover  damages  for.An  aJWgf4«i^l^ 
imprisonment. 
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On  the  13th  of  January,  1858,  an  order  was  made  by  Byles,  J.,(a) 
for  a  writ  of  prohibition,  to  be  directed  to  the  judge  of  the  county 
eonrt,  prohibiting  the  hearing  of  the  said  cause  therein.     This  order  was 
obtained  upon  an  affidavit  by  Edward  Newman,  in  which  it  was  alleged, 
amongst  other  things,  that,  by  an  indenture  of  demise  dated  the  29th 
of  August,  1854,  made  between  Thomas  Blumson  of  the  one  part  and 
Edward  Newman  of  the  other  part,  Blumson  demised  to  Edward  New- 
man a  piece  of  ground  in  Nova  Scotia  Gardens  (describing  it),  to  hold 
the  same  to  Edward  Newman,  his  executors,  administrators,  and  assigns, 
for  ninety-nine  years  from  the  24th  of  June  then  last,  at  the  yearly 
rent  of  602. :   That  deponent  took  the  said  lease  for  the  purpose  of 
using  the  said  piece  of  ground  as  A  place  of  deposit  for  road-dust  col- 
lected by  him  in  the  course  of  his  business  as  it  dust-contractor,  and  also 
to  enable  him  to  sell  the  same  to  builders:   That  the  deponent. was 
informed  by  his  son,  the  defendant  John  Newman,  that  the  plaintiiT  was 
in  the  habit  of  entering  upon  the  said  piece'  of  land  and  takine  there- 
from some  of  the  road-dust :  That  the  deponent  eaused  the  plaintiff  to 
be  warned,  that,  if  he  took  the  said  road-dust  from  the  said  ground,  he 
vould  b^  given  into  custody  for  stealing  the  same :  That,  the  plaintiff 
persisting  in  taking  the  said  road-dust  from  the  said  piece  of  grbund, 
the  ^defendant  John  Newman  gave  him  into  custody,  and  he  was  ri^A-tq 
taken  to  the  police-station :  That  the  charge  was  heard  before  *- 
tbe  magistrate  at  the  Worship  Street  police  court,  when  it  was  stated 
that  the  deponent  had  no  right  to  the  said  piece  of  ground,  hud  the 
magistrate  dismissed  the  charge,  on  the  ground  that  a  question  of  title 
was  involved  in  the  matter,  which  had  better  be  taken  before  a  superior 
court:  That  the  plaintiff  had  caused  the  said  summons  to  be  issued  for 
the  said  inoprisonment,  and  that  the  deponent  was  advised  that  a  question 
as  to  his  right  and  title  to  the  said  piece  of  ground  would  be  probably 
raised,  which  the  county  court  had  no  jurisdiction  to  try. 

J.  A.  Fbotj  on  a  former  day  in  this  term,  moved  for  a  rule  to  show 
caose  why  the  order  of  Byles,  J.,  and  the  writ  of  prohibition  issued'  in 
pursuance  thereof,  should  not  be  set  aside.  The  affidavit  upon  which 
the  motion  was  founded,  stated,  that,  on  the  14th  of'  December  last,  the 
plaintiff  John  Eversfield  entered  a  plaint  in  the  Shoreditch  county  court 
against  John  and  Edward .  Newmah '  for  false  imprisonment ;  that  the 
hearing  was  appointed  for  the  18th  of  January,  but,  on  the  ISth^  the 
defendant  Edward  Newman,  upon  an  ex  parte  application  to  Byles,  J., 
obtained  an  order  for  a  writ  of  prohibition  to  issue,  directed  to  the 
judge  ot  the  county  court,  prohibiting  the  hearing  of  the  cause  therein : 
that  the  circumstances  whicli  gave  rise  to  the  said  plaint  being  entered 
^ere  as  follows,— ^On  the  7th  of  October  last,  the  plaintiff  was  employed 
i.bj  one  Wilson  to  sift  a  quantity  of  sand,  and,  whilst  so  employed,  he 
^as  given  into  custody  by  the  defendant  John  Newman  on  a  charge  of 
i  ^teallng  the  sand,  and,  after  remaining  in  custody  a  considerable  time, 
he  appeared  before  thel  magistrate  at  the  police  office,  Worship  Streiet, 

*nd  vas  then  ordered  to  be  discharged ;  that  the  plaintiff  did'*not  rmAOQ 
.  claim  title  to  the  said  land ;  that  he  was  6nly  a  common  labourer ;  *•   _ 
.  and  that  he  was  advised  and  believed^  that,  if  the  action  was  ^allo^ed  to 
.  P'Qceed  in  the  county  court,  no  question  of  title  to  the  said  landl  or  any 

(a)  PnriiiMit  to  tb«  13  4  U  Viet  e.  61,  •.  33. 
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part  thereof,  would  arise,  as  the  plaintiff  merely  sought  to  recorer 
compensation  for  the  false  imprisonment  as  before  mentioned. 

The  learned  counsel  referred  to  Bacon's  Abridgment,  ProhibUion  (K), 
pi.  16,  where  it  is  said,  "In  Mendyke  v.  Stint,  2  Mod.  271,  these  things 
were  agreed  by  the  court:  1.  That,  if  any  matter  appears  in  the 
declaration  which  showeth  that  the  cause  of  action  did  not  arise  infii 
jurisdictionem,  there  a  prohibition  may  be  granted  at  any  time :  2.  If 
the  subject-matter  in  the  declaration  be  not  proper  for  the  judgment  and 
determination  of  such  court,  there  also  a  prohibition  may  be  granted  at 
any  time :  8.  If  the  defendant,  who  intended  to  plead  to  the  jurisdiction, 
is  prevented  by  anv  artifice,  as  by  giving  a  short  day,  or  by  the  attorney's 
refusing  to  plead  it,  &c.,  or  if  his  plea  be  not  accepted,  or  is  overruled: 
in  all  these  cases,  a  prohibition  likewise  will  lie  at  any  time.*'  And  also 
to  In  re  Still  v.  Booth,  1  L.  M.  &  P.  440,  New  County  Court  Cases  375, 
where  Wightman,  J.,  says, — "Every  writ  of  prohibition  must  ahov 

f  rounds  on  the  face  of  it,  when  special  grounds  are  stated  on  affidarit" 
[e  submitted  that  the  application  for  the  prohibition  was  prematDre, 
and  that  the  order  should  have  shown  upon  the  face  of  it  the  ground  for 
the  prohibition. 

Crowdbr,  J. — ^I  am  of  opinion  that  it  is  not  necessary  that  the  order 
should  state  the  grounds  of  the  prohibition.  It  would  be  very  incon- 
venient if  it  were  so :  it  would  be  introducing  a  sort  of  special  pleading, 
which  would  be  productive  of  much  mischief.  Upon  the  other  grounds, 
the  rule,  I  think,  may  go,  and  also  for  a  procedendo. 
*42n  *WiLLES,  J. — I  entirely  agree  that  the  order  need  not  have 
^  shown  upon  the  face  of  it  the  grounds  upon  which  it  is  issued. 
The  reasons  upon  which  the  application  is  founded  are  never  stated  in  a 
rule  for  a  mandanaus,  or  an  order  to  arrest  an  absconding  debtor  under 
the  1  &  2  Yict.  c.  110,  or  for  an  execution  against  a  shareholder  in  t 
joint-stock  bank  under  the  7  &  8  Yict.  c.  110,  s.  68 ;  and  yet,  in  all 
these  cases,  the  special  grounds  must  appear  by  affidavit.  It  would  be 
introducing  needless  doubts  and  difficulties  into  the  administration  of  the 
law  to  hold  that  the  grounds  for  the  prohibition  must  appear  on  the  face 
of  the  order. 

A  rule  having  accordingly  been  granted  to  set  aside  the  order  and  the 
writ  of  prohibition  issued  in  pursuance  thereof,  and  for  a  writ  of  pro- 
cedendo to  the  judge  of  the  county  court  commanding  him  to  proceed 
with  the  plaint, 

BeaBUy  now  showed  cause. — He  submitted,  that,  inasmuch  as  the 
affidavits  disclosed  a  possibility  of  the  title  to  the  land  coming  in  ques- 
tion, the  jurisdiction  of  the  county  court  was  ousted. 

Foot  was  not  called  upon. 

Crowdbr,  J. — The  rule  must  be  made  absolute.  On  no  conceivable 
view  of  the  matter  could  the  title  to  the  land  come  in  question  here.  I' 
appears  that  the  plaintiff  was  in  the  habit  of  taking  sand  from  off  a 
piece  of  land  in  the  occupation  of  the  defendant  Edward  Newman,  and 
that,  being  caught  in  the  fact,  he  was  given  into  custody  upon  a  charge 
of  stealing  it.  The  charge  was  not  of  a  trespass  on  the  defendant  s 
land,  but  of  stealing  his  property.  For  this,  the  plaintiff  has  brought 
^4221  ^^  Action  for  false  imprisonment.  I  cannot  *8ee  the  remotest 
-'  possibility  of  any  question  of  title  to  the  land  being  brought  in 
question.     The  cause  must  be  tried  in  the  county  court. 
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WiLLBS,  J. — I  am  of  the  same  opinion.  The  title  to  the  land  could 
not  possibly  come  in  question  here.  If  the  plaint  had  been  for  a  tres- 
pass in  removing  the  plaintiff  from  the  land,  and  the  defendants  had 
justified  under  a  plea  in  the  nature  of  molliter  manus  imposuerunt,  then 
the  right  to  the  possession  of  the  land  might  have  come  in  question. 
Bat  that  is  not  what  was  done  here.  The  plaintiff  was  not  requested  to 
leave  the  land,  but  he  was  taken  into  custody  on  a  charge  of  stealing  a 
chattel  belonging  to  one  of  the  defendants  on  the  land.  The  county 
coart  judge  might  well  entertain  the  complaint,  even  though  incidentally 
the  plaintiff  thought  fit  to  assert  that  the  defendants  had  no  title: 
Datens  v.  Roberts,  1  H.  Bla.  lOO.(a)  But  it  does  not  appear  that  he 
bd  EDy  intention  to  do  so. 

Biles,  J. — I  also  km  of  opinion  that  this  rule  should  he  made  ahso- 
hte.  Upon  the  affidavit  used  before  me  at  Chamhers,  it  appeared  that 
the  title  of  Edward  Newman  to  the  land  was  denied  before  the  magis- 
trate, and  he  was  thereby  induced  to  dismiss  the  charge.  The  proba- 
bility that  the  same  question  would  be  raised  before  the  county  court 
indaced  me  to  make  the  order.  Upon  consideration,  however,  it  does 
not  appear  to  me  that  any  question  of  title  could  arise,  and  therefore 
there  is  no  ground  for  a  prohibition.  Rule  absolute. 

(a)  Cited  poat,  p.  432. 


*Iq  the  Matter  of  a  Plaint  between  EMERT  and  BARNETT.  r^^^^s 

May  6.  L 

A  nere  Uiertion  of  title  wiU  not  ontt  the  jurisdiction  of  the  eoanty  oonrt :  the  title  mast  be  boot 
ide  brought  into  qaettion. 

A.  wu  let  into  poMesiion  of  premises  as  tenant  to  B.,  and  paid  him  rent  C.  elaiming  title,  A. 
gtre  Dp  posseeston  to  him  in  consideration  of  a  snm  for  crops.  In  an  action  in  the  county 
eoQrt  bj  6.  against  A.,  to  recorer  arrears  of  rent,  and  also  possession  of  the  premises, — Held, 
that  whether  C.'s  title  could  be  set  up  or  not,  depended  upon  whether  A.  had  been  evicted  by 
title  paramount,  or  had  Toluntarily  yielded  up  possession. 

On  the  Slst  of  March,  1858,  a  plaint  was  entered  in  the  county 
eoart  of  Shropshire  holden  at  Market  Drayton,  and  a  summons  thereon 
served  for  hearing  on  the  12th  of  April,  in  which  William  Emery  wad 
pUiotiff  and  John  Barnett  defendant,  for  the  recovery  of  a  house,  land, 
and  premises  at  Stoke  Heath,  the  yearly  rent  of  such  tenement  heing  8/., 
and  for  the  recovery  of  1\L  6<.  3(2.  rent  and  arrears  of  rent  due  from 
the  defendant  to  the  plaintiff  in  respect  of  the  same  premises.  At  the 
bearing  it  was  proved  on  behalf  of  the  plaintiff,  that  he  verbally  let  the 
premises  to  the  defendant  from  the  25tn  of  March,  1856,  at  the  yearly 
rent  of  82.,  and  that  thereupon  the  defendant  entered  and  occupied  the 
premises,  and  in  or  about  the  month  of  February,  1857,  paid  to  the 
plaintiff  one  half-year's  rent  due  the  29th  of  September  previously ;  that 
the  plaintiff  and  defendant  afterwards  signed  an  agreement  or  demise'  in 
writing,  bearing  date  the  7th  of  April,  1857,  for  the  yearly  tenancy  by 
the  defendant  under  the  plaintiff  of  the  said  premises  from  the  25th  of 
March,  1857,  at  the  like  rent  of  8Z.  per  annum,  payable  half-yearly,  on 
the  29th  of  September  and  25th  of  March  in  every  year ;  and  it  waa 
one  of  the  terms  of  the  said  agreement  that  the  said  tenancy  might  be 
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determined  by  either  partj  upon  giving  six  months'  notice  at  Michaelmas 
in  any  year.  .   . 

lit  was  further  proved  on  the  part  of  the  plaintiff,  that  the  defendant 
offered  to  give  up  possession  of  the  premises  to  him  (the  plaintiff)  prior 
to  the  29th  of  September,,  1857,  upon  certain  terms  which  the  plaintiff 
*42'4i  *^^^^®^  ^  agree  to ;  a^d  that,  on  the  22d  of  that  month,  it  was 
-'  verbally  agreed  between  the  defendant  and  one  James  Dutton 
(with  the  consent  of  the  plaintiff)  that  the  defendant  should  give  up  the 
said  premises  to  the  said  Jaipes  Dutton  on  the  following  Michuelmas 
Day,  and  that  Dutton  should  pay  the  defendant  for  his  hay  qu  the  pre- 
mises, and  that  the  defendant  should  pay  the  rent  of  the  premises  to 
Michaelmas  Day ;  but  that  the  defendant  did  not  carry  out  the  said 
agreement,  but,  on  the  contrary,  gave  up  the  possession  of  the  premises 
previously  to  ihe  said  Michaelmas  Day  to  one  John  Stones,  who,  it  was 
alleged,  claimed  to  be  entitled  thereto. 

.  It  was  also  proved,  that,  on  the  29th  of  September,  1857,  the  plain- 
tiff gave  the  defendant  a  notice  .to  quit  at  the  then  next  Lady  Day ;  and 
that,  on  the  2d  of  Ootober,  1857,  a  distress  was  levied  on  the  premises 
for  8L,  a  year's,  rent  due  on  the  29th  of  September,  under  which  distress 
certain  goods  were  seized  and  sold. 

On  behalf  of  the  defendant,  it  was  proved  that  John  Stones  had,  after 
the  signing  by  the  defendant  of  the  agreement  above  mentioned  claimed 
to  be  owner  of  the  premises,  and,  in  June,  1857,  gave  him  notice  not  to 
pay  any  more  rent  to  any  one ;  that  the  defendant  afterwards  informed 
the  plaintiff  of  Stones's  claim ;  and  that  the  defendant  had  delivered  the 
possession  of  the  premises  to  Stones,  or  to  some  person  on  his  behalf. 

On  the  part  of  the  defendant  it  was  objected,  on  the  authority  of  a 
case  of  Mountnoy  v.  Collier,  1  Ellis  &  B.  680,  that,  the  title  to  the  land 
being  bonft  fide  in.  question,  the  judge  of  the  county  court  had  no  juris^ 
diction  to.  determine,  the  plaint.  The  judse  thereupon,  conceiving  that 
the  title  was  in  question,  held  that  he  had  no  jurisdiction,  and  accord- 
ingly declined  to  proceed. 
♦4*>51       Pfentice^  on  a  former  day  in  this  term,  upon  an  *affidavit  of 

«  "  -■  these  facts,  obtained  a  rule  calling  upon  the  judge  of  the  count j 
court  and  the  defendant  respectively  to  show  cause  '*  why  the  said  judge 
should  not  hear,  and  determine  the  said  plaint,  and  why  such  order 
should  not  be  made  as  to  the  costs  of  and  occasioned  by  this  application 
to  the  court  as  to  the  court  should  seem  fit.*' (a) 

'  Untkank  now  showed  cause,  upon  an  ajSdavit  stating,  that,  upon  the 
hearing  of  the  cause,  it  was  proved,  on  cross-examination  of  the  plain- 
tiff's son,  that  the  defendant  had,  in  June  or  July,  1857,  informed  him 
that  a  person  of  the  name  of  Stones  had  demanded  possession  of  the 

(a)  The  43d  section  of  the  19  k  20  Vict.  o.  108,  enacts  that  "no  writ  of  mandainiif  thall 
henceforth  issue  to  a  Judge  or  an  oAser  of  the  eonnty  court  for  reftisiag  to  do  aoj  act  reiatiiic 
lb  the  duties  of  his  office ;  bat  any  partj  requiring  such  act  to  be  done  may  apply  to  any  »apc- 
dor  oourt»  or  a  judge  thereof,  upon  an  affidavit  of  the  facts,  for  a  rule  or  summons  calling  upi« 
auoh  judge  or  officer  of  a  county  court,  and  also  the  party  to  be  affected  by  such  act,  to  rb>>v 
oanse  why  such  act  should  not  be  done ;  and  if  after  the  service  of  such  rule  or  snoinioDv  pood 
cause  shall  not.be  shown,  the  superior  court  or  judge  thereof  may  by  rule  or  order  direct  the  ti 
to  be  done ;  and  the  judge  or  officer  of  the  county  court,  upon  being  served  with  such  rale  or 
order,  shall  obey  the  same,  on  pain  of  attachment ;  and,  in  any  event,  the  superior  court  or  the 
Judge  thereof  may  make  such  order  with  respect  t)  costs  as  to  such  court  or  judge  tfaaU 
ieem  fit" 
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premises  sought  to  be  recovered  in  the  action,  and  given  him  dqe  notice 
not  to  pay  any  more  rent  to  the  plaintiff,  and  that  the  defendant  had 
given  up  possession  of  the  premises  to  Stones,  who  was  then  in  posses- 
sion thereof,  and  that  he  believed  the  notice  received  from  Stones  was 
after  the  defendant  had  signed  the  agreement  of  the  7th  of  April,  1857 : 
That,  on  the  conclusion  of  the  plaintiff's  case,  it  was  objected,  on  the 
*part  of  the  defendant,  that  the  judge  of  the  county  court  had  r«40ft 
no  jarisdiction  to  determine  the  plaint,  on  the  ground  that  the  *- 
title  to  the  said  premises  was  in  question;  but  the  judge  said,  that, 
before  he  decided  that  the  title  was  in  question,  he  must  be  satisfied  that 
the  claim  was  made  bonfi  fide,  and  he  should  require  some  evidence  in 
sapport  of  such  claim  :  That  it  was  then  proved  on  behalf  of  the  defend- 
ant, that  Stones,  accompanied  by  an  attorney,  in  or  about  the  month  of 
June,  1857,  called  upon  the  defendant  at  Stok^  Heath,  and  demanded 
possession  of  the  said  premises,  and  gave  the  defendant  notice  not  to  pay 
anj  more  rent  to  the  plaintiff;  and  that,  in  pursuance  of  such  demand 
and  notice,  the  defendant  had,  previously  to  the  29th  of  September, 
1857,  upon  Stones  agreeing  to  pay  him  for  his  growing  crops,  yielded 
up  possession  of  the  said  premises  to  Stones :  That  it  was  further  proved 
on  behalf  of  the  defendant,  that  Stones  was  then  in  possession  of  the 
premises,  which  he  claimed  as  heir-at-law  of  his  father,  John  Stones, 
deceased,  who  claimed  under  the  will  of  Francis  Stones,  deceased :  That 
the  defendant  was  prepared,  by  the  will  of  Francis  Stones,  and  by  further 
eridence,  to  show  that  the  question  of  title  was  raised  bonfi  fide,  and 
that  the  claimant  John  Stones  was  the  person  really  entitled  to  the 
premises :  And  that  the  judge,  being  satisfied  that  the  claim  was  made 
bon&  fide,  and  that  the  title  to  land  did  come  in  question,  declined  further 
to  proceed  with  the  cause,  saying  that  he  had  no  power  to  inquire  into 
the  validity  of  such  title. 

As  a  general  rule,  no  doubt,  a  tenant  is  estopped  from  disputing  the 
title  of  the  landlord,  by  whom  he  has  been  let  into  possession.  But  that 
which  took  place  here,  assuming  Stones  to  have  had  a  good  title,  was 
equivalent  to  an  eviction.  The  question  therefore  was,  whether  he  was 
»  mere  trespasser,  or  a  person  *having  title.  In  Mountnoy  v.  r»407 
Collier,  1  Ellis  &  B.  630,  a  plaint  was  brought  in  a  county  court  ■- 
for  use  and  occupation.  It  appeared  that  the  plaintiff  demised  the  pre- 
mises tc  the  defendant  for  a  year  from  Michaelmas,  1850,  and  the 
defendant  occupied  from  that  date  up  tt  the  time  of  the  trial.  The. 
defendant  paid  the  rent  to  the  plaintiff  for  the  half-year  up  to  Lady  Day, 
1851,  but  refused  to  pay  rent  afterwards.  It  was  proved  that  one  J., 
claimiDg  to  be  the  plaintiff's  landlord,  had  given  the  plaintiff  notice  to 
quit,  expiring  at  Lady  Day,  1851,  and  ordered  the  defendant  not  to  pay 
the  plaintiff  any  rent  after  that  day ;  and  that  the  plaintiff  and  C,  a 
deceased  occupant  of  the  premises  in  question,  had  paid  10«.  rent  to  J. 
The  plaintiff  contended  that  this  payment  was  for  a  part  only  of  the 
premises;  the  defendant,  that  it  was  for  the  whole.  The  defendant 
offered  to  prove  by  declarations  of  C.„  the  deceased  tenant,  that  C.  paid 
'ent  for  the  whole.  The  judge  rejected  the  evidence ;  but  gave  judg- 
ment for  the  defendant,  on  the  ground  that  the  plaintiff's  title  had 
expired  as  to  part,  and  that  the  rent  was  not  apportionable.  On  appeal 
«n  a  case  stating  the  above  facts,  it  was  held  that  the  judgment  could 
i^ot  be  supported ;  that  the  evidence  ought  to  have  been  received ;  and 
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that  if,  when  received,  it  showed  that  the  defence  was  bonfi  fide,  it  woold 
sufficiently  raise  a  question  of  title  to  deprive  the  county  court  of  juris- 
diction under  the  statute  9  &  10  Vict.  c.  95,  s.  58.  [Willks,  J. — Rent 
was  claimed  here  for  six  months  after  the  tenant  gave  up  possession.] 
Yes.  [Byles,  J. — Must  not  the  tenant,  before  the  estoppel  ceases, 
deliver  up  the  possession  to  the  person  from  whom  he  received  it?]  No 
case  has  held  that  the  tenant  is  bound  to  resist  a  bon&  fide  claim  of  title. 
[Crowder,  J. — To  discharge  the  tenant,  there  must  be  an  actual  evic- 
tion, or  something  tantamount  to  it :  Carpenter  v.  Parker,  3  C.  6.  N.  S. 

*4281  ^^®  ^^'  ^'  ^'  ^"  ^^''  ^^^'  *^"  Mountnoy  v.  Collier,  the  title 
-'  had  expired.  But,  may  the  tenant  in  any  case  hand  over  posses- 
sion to  a  claimant  ?j  In  the  case  of  a  lease  by  mortgagor,  if  the  mort- 
gagee gives  notice  of  his  claim,  the  lessee  ceases  to  be  liable  on  his 
covenants.  [Crowdbr,  J. — That  is  eviction  by  title  paramount.]  The 
tenant  is  in  no  case  bound  to  incur  costs  to  free  himself  from  adverse 
claims.  [Byles,  J. — In  Doe  d.  Knight  v.  Lady  Smythe,  4  M.  &  Selw. 
847,  it  was  held  that  a  third  person  cannot  defend  as  landlord  upon  the 
trial  of  an  ejectment,  where  it  appears  that  the  tenant  in  possession 
came  in  as  tenant  to  the  lessor  of  the  plaintiff,  and  paid  rent  to  him 
under  an  agreement  which  has  expired.  Bovill,  Q.  C. — Doe  d.  Bullen 
V.  Mills,  2  Ad.  &  E.  17  (E.  C.  L.  R.  vol.  29),  4  N.  &  M.  75  (E.  C.  L. 
B.  vol.  30),  1  M.  &  Rob.  885,  comes  nearer.  There,  A.  having,  withoat 
title,  entered  upon  land,  and  built  a  cottage,  afterwards  accepted  a  lease 
(by  indenture)  from  B. :  C.  claiming  the  land  as  his  own,  paid  to  A.  20/. 
to  give  up  the  possession  to  him :  and  it  was  held  (in  ejectment  on  the 
demise  of  B.  against  C),  that  A.  had  estopped  himself  from  controvert- 
ing the  title  of  B.,  and  that  C.  was  bound  by  the  estoppel,  as  having 
come  in  under  and  received  the  possession  from  B.  Crqwder,  J. — Does 
not  the  tenant  controvert  the  title  of  his  landlord  by  giving  up  the  pos- 
session to  a  stranger?  Byles,  J. — In  Doe  d.  Manton  v.  Austin,  9 
Bingh.  41  (E.  C.  L.  R.  vol.  23),  2  M.  &  Scott  107  (E.  C.  L.  R.  vol.  28), 
one  T.  held  premises  under  a  lease  from  one  B.,  and  paid  rent  to  B.  sad 
to  his  personal  representatives  after  his  death  :  on  the  expiration  of  the 
lease,  T.  surrendered  the  premises  to  the  defendants :  and  it  was  held 
that  the  defendants  could  not  dispute  the  title  under  which  T.  came  in. 
Tindal,  C.  J.,  there  says :  ^'  The  principle  is,  that  a  tenant  shall  not 
contest  his  landlord's  title :  on  the  contrary,  it  is  his  duty  to  defend  it. 
If  he  objects  to  such  title,  let  him  go  out  of  possession."]  That  is  a 
*429T  ^^**l'y  different  case :  there,  the  third  party  came  *in  by  assign- 
-■  ment  under  the  tenant.  The  court  cannot  interfere,  unless  they 
can  clearly  see  that  the  title  could  not  come  in  question.  The  question 
the  judge  will  have  to  try  will  be,  whether  there  was  an  eviction  by  title 
paramount  or  not.  The  50th  section  of  the  19  k  20  Vict.  c.  108,  gives 
the  landlord  the  option  of  proceeding  for  the  recovery  of  possession 
against  the  tenant  or  ^*  any  person  holding  or  claiming  by,  through,  or 
under  him."  Here,  Stones  is  not  claiming  by,  through,  or  under  Bar- 
nett.  Emery  cannot  place  himself  in  a  better  position  by  proceeding 
against  the  defendant,  than  if  he  had  proceeded  against  Stones ;  and,  if 
this  action  had  been  brought  against  Stones,  the  title  clearly  would  be  in 
question.  [Btles,  J. — If  the  tenant  had  merely  walked  out,  and  Stones 
bad  walked  in.  Stones  would  not  have  been  estopped  from  denying 
Emery*8  title.    But  here  Stones  came  in  under  an  arrangement  with  the 
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tenant.]  The  transaction  was  hoti&  fide.  Unless  the  court  can  say  that 
it  is  impossible  that  the  title  can  come  in  question,  the  case  cannot  be 
sent  back  to  the  county  court.  It  would  be  an  usurpation  upon  the 
jarisdiction  of  that  court  to  try  the  question  of  bona  fides  here. 

Bovillj  Q.  C,  and  Prentice^  in  support  of  the  rule. — The  defendant 
takes  premises  of  the  plaintiff,  pays  him  rent,  and  submits  to  a  distress 
for  subsequent  rent.  He  is  therefore  clearly  estopped  from  disputing 
his  landlord's  title.  The  rent  was  payable  half-yearly,  on  the  29th  of 
September  and  the  25th  of  March.  The  action  in  the  county  court  was 
brought  to  recover  half  a  year's  rent  due  for  a  period  during  which  the 
defendant  actually  occupied  the  premises,  and  for  a  half-year  accruing 
Bince,  and  also  to  recover  possession  of  the  premises.  The  answer 
attempted  to  be  set  up,  is,  that  the  defendant  has  yielded  up  the  posses- 
sion of  the  land  *to  a  stranger,  in  consequence  of  a  claim  of  title,  ri^Aori 
and  in  consideration  of  a  claim  of  a  payment  of  20/.  What  right  >- 
can  the  tenant,  or  any  one  let  in  by  him  under  such  circumstances,  pos- 
sibly have  to  set  up  a  title  adverse  to  the  admitted  title  of  the  landlord  ? 
[Williams,  J. — Suppose  this  had  been  an  action  for  the  rent  only,  and 
the  tenant  had  pleaded  an  eviction  by  title  paramount, — would  there  be 
here  any  evidence  to  go  to  the  jury  ?]  Certainly  not.  [Williams,  J. 
—That  seems  to  be  the  whole  question.  If  there  is  any  evidence  to  go 
to  a  jury  of  an  eviction  by  title  paramount,  the  issue  cannot  be  tried  in 
the  county  court.]  In  order  to  oust  the  jurisdiction  of  the  county  court, 
it  is  not  enough  that  a  claim  of  title  is  suggested ;  but  the  proviso  in 
the  9  &  10  Vict.  c.  95,  s.  58,  as  to  actions  *^  in  which  the  title  to  any 
hereditaments  shall  be  in  question,"  extends  only  to  actions  in  which 
the  question  of  title  actually  arises  in  the  course  of  the  trial :  Latham 
V,  Spedding,  17  Q.  B.  440  (E.  C.  L.  R.  vol.  79). 

Williams,  J. — I  am  of  opinion  that  this  rule  must  be  made  absolute. 
Upon  looking  at  the  affidavits,  it  seems  to  be  quite  clear  that  the  judge 
declined  to  hear  and  decide  the  case.  He  appears  to  have  thought  that 
a  question  of  title  arose,  and  that  he  had  no  jurisdiction,  as  soon  as  he 
iras  satisfied  that  a  bonfi  fide  claim  to  the  property  was  set  up  by  a  third 

tarty.  He  considered  that  a  change  of  {fossession  was  enough  to  make 
im  hold  his  hand.  I  am,  however,  of  opinion  that  he  ought  to  have 
gone  further,  and  inquired  whether  the  defendant  left  the  premises  by 
compulsion  of  Stones,  the  claimant,  or  voluntarily.  If  he  found  that 
the  defendant  was  turned  out^  then  the  question  of  title  would  have 
arisen,  and  the  case  would  have  come  to  a  point  at  which  the  jurisdiction 
of  the  county  court  ceased,  and  the  judge  ought  not  to  have  heard  any 
more.  If,  on  the  other  hand,  he  found  that  the  tenant  went  out  volun- 
tarily,  and  "^that  the  possession  was  changed  under  an  arrange-  ft^aqi 
ment  between  the  tenant  and  Stones,  under  which  the  former  was  ^ 
to  get  a  sum  of  money  for  going  out,  no  question  of  title  could  arise, 
because,  by  the  ordinary  and  well-known  rule  of  law,  both  the  tenant 
and  Stones  would  be  estopped  from  disputing  the  landlord's  title. 

CroWder,  J. — I  am  of  the  same  opinion.  The  judge  of  the  county 
court  seems  to  have  proceeded  upon  the  notion  that  a  bon&  fide  claim 
of  title  was  sufficient  to  oust  his  jurisdiction.  That  is  clearly  a  mistake. 
The  language  of  the  68th  section  of  the  9  &  10  Vict.  c.  95,  is,  where 
the  title  to  land  "  is  in  question."  Now,  it  appears  here  that  the  defend- 
Mt  vas  let  into  possession  of  the  premises  as  tenant  under  the  plaintifi*, 
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and  that  a  person  named  Stones,  claiming  to  be  entitled  to  thorn,  induced 
the  tenant  to  go  out  and  give  up  possession  to  him.  When  the  matter 
came  before  the  county  court,  Stones  having  thus  been  let  in,  he  made 
what  the  judge  thought  was  a  bonft  fide  claim,  and  so  he  held  that  his 
jurisdiction  was  at  an  end.  It  is  a  clear  rule  of  law,  that  a  tenant 
cannot  be  allowed  to  dispute  his  landlord's  title.  And,  if  the  tenant 
voluntarily  lets  another  into  possession,  the  person  so  let  in  is  in  the 
same  position  as  the  tenant  himself,  and  is  equally  estopped.  Here,  it 
appears  that  Stones,  the  person  claiming  title,  came  in  after  a  notice  to 
the  tenant  not  to  pay  rent  to  the  plaintiff,  and,  further,  that  he  promised 
to  pay  the  tenant  something  for  the  crops.  The  tenant,  it  seems,  was 
anxious  to  get  out  of  possession,  and  had  offered  terms  to  his  landlord. 
There  was  some  evidence,  therefore,  that  Stones  was  let  in  voluntarily 
by  the  defendant.  It  was  the  duty  of  the  judge,  under  these  circum- 
stances, to  decide  the  first  question,  viz.  whether  the  letting  Stones  in 
was  the  voluntary  act  of  the  defendant,  or  whether  Stones  entered  com- 
♦4321  P'^ls^^'y  >  *^^  short,  whether  there  was  an  eviction  by  title  pani- 

-'  mount.  If  Stones  came  in  by  the  permission  of  the  tenant,  he 
would  be  in  no  better  position  than  the  tenant  himself.  But,  if  the 
judge  arrived  at  the  conclusion  that  Stones  was  in  by  compulsion,  then 
he  would  have  said  that  the  title  to  the  land  was  in  question.  The  case 
must,  therefore,  go  back.  As  to  a  portion  of  the  claim  for  rent,  viz. 
for  the  half-year  during  which  the  defendant  was  in  actual  occupation 
of  the  premises,  the  judge  was  at  all  events  bound  to  hear  the  matter. 

WiLLES,  J. — I  am  of  the  same  opinion.  The  matter  may  be  tested 
in  this  way.  If  the  county  court  judge  had  decided  in  favour  of  the 
landlord,  and  a  prohibition  had  been  moved  for,  in  order  to  sustain  the 
application  it  must  have  been  shown  that  the  judge  disposed  of  a  ques- 
tion of  title,  and  not  merely  that  a  claim  of  title  was  made  before  him ; 
and  for  this  reason ;  the  question  of  eviction  depends  upon  two  things, 
— first,  whether  the  party  evicting  has  a  good  title, — ^secondly,  whether 
the  tenant  is  compelled  to  quit  against  his  will.  Without  proposing  to 
offer  any  opinion  as  to  what  ought  to  be  the  decision  of  the  county  court 
judge,  I  will  merely  observe  that  it  is  only  necessary  to  look  at  the 
affidavits  to  see  that  the  tenant  was  far  from  being  unwilling  to  go  out 
It  will,  however,  be  for  the  judge  to  determine  that.  If  the  tenant 
voluntarily  withdrew,  the  case  will  be  disposed  of  without  determining 
the  title.  In  Dutens  v,  Roberts,  1  H.  Blac.  100,  it  was  held,  that,  where 
the  subject  of  a  suit  in  an  inferior  court  is  within  its  jurisdiction,  the 
circumstances  of  a  matter  incidentally  arising  in  the  course  of  the  pro- 
ceedings which  is  out  of  its  jurisdiction,  will  not  afford  ground  for  a 
prohibition,  unless  it  be  shown  that  the  court  is  proceeding  to  adjudicate 
thereon. 
4,^00-1       Btlbs,  J. — ^I  am  of  the  same  opinion.     The  judge  of  *the 

^  county  court  has  not  considered  the  question  of  eviction  all. 
He  seems  to  have  thought  that  the  transaction  amounted  to  a  defence 
not  only  to  the  claim  for  the  half-year's  rent  which  accrued  after  he 
alleged  eviction,  but  that  the  estoppel  would  override  the  whole  rent 
due.  As  to  the  first  half-year,  the  matter  clearly  must  go  back.  The 
decision  of  the  county  court  judge  as  to  the  rest  depends  upon  the 
question  whether  or  not  there  was  a  voluntary  relinquishment  of  pos- 
session by  the  tenant.     Stones's  making  a  claim  of  title,  if  the  tenant 
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Tolantarily  yielded  to  itj  woald  not  oust  the  jurisdiction  of  the  county 
court.  The  defendant  must  also  show  that  he  wm  turned  out,  and  that 
under  a  claim  of  title  paramount;  and,  further,  that  thatclaim  wa.5  well 
founded.  Upon  both  questions,  therefore,  it  is  clear  that  the  judge  has 
misconceived  his  duty,  and  the  case  must  go  back  to  the  county  court. 

Bovillj  for  the  plaintiif,  prayed  that  the  rule  might  be  made  absolute 
with  costs. 

WiLLES,  J. — The  necessity  for  the  application  arises  from  the  fault 
of  the  judge, — a  judge  of  a  court  of  record, — who  mistakenly  supposed 
that  he  had  no  jurisdiction.     It  is  not,  therefore,  a  case  for  costs. 

Rule  absolute,  without  costs: 


*NEWMAN  V.  ROOK,  The  Vestry  of  ST.  MATTHEW,      .^.o, 
BETHNAL  GREEN,  Garnishees.     May  8.  L  ^"^^ 

Qtaeret  whether  a  notice  of  attachment  out  of  the  Lord  Mayor's  Court,  London,  is  any  answer  to 
ao  order  under  the  garnishee  clauses  of  the  Common  Law  Procedure  Act,  1854,  17  A  18  Vict, 
e.  125? 

At  all  events,  service  of  such  a  notice  upon  the  vestry -clerk  of  a  parish  without  the  limits  of  the 
eity  can  have  no  operation  upon  a  deht  due  from  the  vestry  to  the  judgment-debtor. 

To  entitle  the  garnishee  to  a  writ  under  s.  64,  he  must  satisfy  the  court  or  judge  that  he  has  tk 

real  ground  for  disputing  his  liability  for  the  debt. 

« 

Judgment  having  been  recovered  by  Newman  against  Rook  for  a 
debt  of  152/.  10«.,  and  there  being  a  sum  of  191.  8«.  9d.  due  to  the 
defendant  from  the  vestry  of  the  parish  of  St.  Matthew,  Bethnal  Green, 
a  summons  was  taken  out  on  the  28th  of  April,  requiring  the  vesti-y  to 
show  cause  why  the  debt  should  not  be  attached  under  the  garnishee 
clauses  of  the  Common  Law  Procedure  Act,  1854,  17  &  18  r^i^j^o^ 
Vict  c.  126.(a)     The  vestry-clerk  *admitted  that  19L  Ss.  9d.   >■ 

(a)  The  60th  section  enacts  that  "  it  shall  be  lawful  for  any  creditor  who  has  obtained  a  judg- 
ment in  any  of  the  superior  courts  to  apply  to  the  court  or  a  judge  for  a  rule  or  order  that  the 
jadgment-del>tor  should  be'oruUy  examined  as  to  any  and  what  debts  are  owing  to  him,  before 
t  master  of  the  court,  or  such  other  person  as  the  court  or  judge  shall  appoint;  and  the  court  or 
judge  may  make  such  rule  or  order  for  the  examination  of  such  jndgment-debtor,  and  for  the 
production  of  any  books  or  documents,  and  the  examination  shall  be  conducted  in  the  same 
miuiaer  as  in  the  case  of  an  oral  examination  of  an  opposite  party  befbre  a  master  under  this 
set." 

Tbe  61st  section  enacts  that  "  it  shall  be  lawful  for  a  judge  upon  the  ex  parte  application  of 
saeb  judgment-creditor,  either  before  or  after  such  oral  examination,  and  upon  affidavit  by  him- 
self or  his  attorney  stating  that  judgment  has  been  recovered,  and  that  it  is  still  nnsatlsfled,  and 
to  what  amount,  and  that  any  other  person  is  indebted  to  the  judgment-debtor,  and  lis  within 
the  jurisdiction,  to  order  that  all  debts  owing  or  accruing  from  such  third  person  (hereinafter 
eslled  the  garnishee)  to  the  judgment-debtor  shall  be  attached  to  answer  the  judgment-debt; 
snd  by  the  same  or  any  subseq^uent  order  it  may  be  oirdered  that  the  garnishee  shall  appear 
befora  a  judge  or  a  master  of  the  court,  as  such  judge  shall  appoint,  to  show  eatise  why  be  should 
not  pay  the  judgment-creditor  the  de^t  due  from  him  to  the  judgment-debtor,  or  so  much  thereof 
u  may  be  sufficient  to  satisfy  the  judgment-debt" 

Tbe  62d  section  enacts  that  "service  of  an  order  that  debts  due  or  accruing  to  the  judgment- 
debtor  shall  be  attached,  or  notice  thereof  to  the  garnishee,  in  such  manner  as  the  judge  shall 
direct,  shall  bind  such  debt  in  his  Hands." 

And  the  63d  section  enacts  thsit,  **  if  the  garnishee  does  not  forthwith  pay  into  court  the 
amonut  due  from  hiu)  to  the  judgment-debtor,  or  an  amount  equal  to  the  judgment-debt,  aifd 
does  not  dispute  the  debt  due  or  claimed  to  be  due  from  him  to  tho  judgment-debtor,  or  if  hh 
doM  not  appear  upon  summons,  then  the  judge  may  order  execution  to  issuJB,  and  it  may  Ve 
sued  forth  accordingly,  without  any  previous  writ  or  process,  to  levy  the  amount  due  iVom  such 
fsraisbee,  towards  satisfaotion  of  the  judgment-debt" 
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was  due  from  the  vestry  to  Book,  but  alleged,  that,  on  the  21st  of  April 
last,  he  as  such  vestry-clerk  was,  when  within  the  jurisdiction  of  the 
Lord  Mayor's  Court,  Iiondon,  served  with  an  attachment  issuing  out  of 
that  court  against  the  said  vestry,  in  an  action  wherein  one  Goodwin 
was  plaintiff,  and  Rook  was  defendant,  and  the  vestry  garnishees, 
whereby  all  such  moneys,  goods,  and  effects  as  the  vestry  then  had,  or 
which  thereafter  should  come  into  their  hands  or  custody,  of  Rook,  were 
attached  to  answer  Goodwin  in  a  plea  of  debt,  and  that  the  debt  sworn 
to  by  Goodwin  was  28Z.  12«.  The  learned  judge  (Williams,  J.)  there- 
upon made  an  order  for  the  payment  over  of  the  balance  only. 

Beasley  now  moved  for  a  rule  calling  upon  the  vestry  as  garnishees  to 
pay  over  the  28/.  12«.  A  simple  notice  of  an  attachment  is  no  answer 
to  an  application  under  this  statute.  [Willes,  J. — The  operation  of  the 
statute  is  to  give  the  judgment-creditor  the  same  rights  exactly  as  the 
judgment-debtor  himself  had.  Williams,  J. — The  question  is,  whether, 
*4861  '^  o^^ci*  ^0  make  the  attachment  *from  the  Lord  Mayor's  Court 

^  effectual  against  the  order  of  this  court  under  the  statute,  there 
must  not  be  an  execution  executed :  Wetter  v.  Rucker,  4  J.  B.  Moore 
172  (E.  C.  L.  R.  vol.  16),  1  B.  &  B.  491  (E.  C.  L.  R.  vol.  5);  Magrath 
V.  Hardy,  4  N.  C.  782  (E.  C.  L.  R.  vol.  83),  6  Scott  627,  6  Dowl.  P.  C. 
749 ;  Webb  v.  Hurrell,  4  C.  B.  287  (E.  C.  L.  R.  vol.  56).]  It  is  clear, 
that  the  notice  of  attachment  could  not  be  pleaded  in  bar  to  an  action 
brought  by  the  judgment-debtor  to  recover  the  debt.  It  is  a  mere 
inchoate  lien.  The  62d  section  of  the  17  &  18  Vict.  c.  125  binds  the 
debt  in  the  hands  of  the  garnishee  from  the  service  of  the  order :  but 
there  is  no  such  general  law  in  favour  of  the  attachment  out  of  the  Lord 
Mayor's  Court.  [Willbs,  J. — In  Holmes  v.  Tutton,  5  Ellis  t  B.  65 
(E.  G.  L.  R.  vol.  85),  it  was  held  that  the  effect  of  s.  62  is,  that  the 
service  binds  the  debt  so  as  to  render  the  judgment-creditor  a  creditor 
having  security  for  his  debt  within  s.  184  of  the  Bankrupt  Law  Con- 
solidation Act,  1849,  but  does  not  give  him  a  lien  so  as  to  bring  him 
within  the  exception  in  that  section,  and  consequently  that  the  judgment- 
creditor  could  not  prevail  against  the  assignees,  in  Hirsch  v.  Coates, 
18  C.  B.  757  (E.  C.  L.  R.  vol.  86),  this  court  held  that  an  order  upon 
a  garnishee  under  the  63d  section  has  no  operation  upon  debts  of  which 
the  judgment-creditor  has  already  divested  himself  by  assignment. 
The  question  is  whether  a  debt  attached  is  not  in  the  same  condition  as 
if  assigned.]  In  Locke  on  Attachment  20,  it  is  said,  that,  ^^  when  an 
action  is  commenced  by  the  defendant  in  the  attachment  against  the 
garnishee,  it  is  a  sufficient  answer  by  the  garnishee  to  such  action,  to 
plead  and  prove  a  recovery  by  foreign  attachment  at  the  suit  of  a 
creditor  of  the  plaintiff  (the  defendant  m  the  attachment),  and  that  such 
creditor  had  execution  of  the  sum  recovered  according  to  the  custom  of 
London,  and  that  9uch  execution  was  executed  of  the  moneys  or  goods 
in  the  hands  of  the  garnishee.  But,  when  no  execution  is  sued  against 
M^71  ^^^  garnishee,  the  ^plaintiff  may  proceed  to  judgment  and  execu- 

-■  tion  against  the  defendant,  and  in  like  manner  the  defendant 
may  sue  the  garnishee  for  his  debt,  notwithstanding  the  unexecuted 

i'uagment.  Certified  in  writing  by  Brooke,  Recorder,  in  the  case  of 
Loberthon  v.  Norroy,  Kin g-at- Arms,  7  Ed.  6,  2."  Dyer  83  a.  A  simple 
attachment  confers  no  title :  it  is  merely  the  commencement  of  an  action. 
Besides,  here  the  debt  was  not  susceptible  of  attachment  at  all  in  the 
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Lord  Mayor's  Court.  The  vestry  of  St.  Matthew,  Bethnal  Green,  are 
not  within  the  jurisdiction  of  that  court.  A  service  upon  the  vestry- 
clerk,  who  happened  to  be  in  the  city,  was  no  service  upon  the  vestry. 

Barnard  showed  cause  in  the  first  instance. — The  judgment-debtor 
has  filed  a  declaration  of  insolvency,  and,  consequently,  according  to 
Holmes  t;.  Tutton,  5  Ellis  &  B.  65  (E.  G.  L.  R.  vol.  85),  if  an  adjudica- 
tion takes  place,  the  debt  will  pass  to  the  assignees,  even  if  the  court 
make  the  order  as  prayed.  It  is  only  where  the  garnishee  admits  that 
he  has  in  his  hands  money  of  the  judgment-debtor,  that  the  court  will 
make  an  order  under  s.  61.  The  case  of  a  disputed  liability  is  provided 
for  by  s.  64,  which  enacts,  that,  ''  if  the  garnishee  disputes  his  liability, 
the  judge,  instead  of  making  an  order  that  execution  shall  issue  [under 
8.  63],  may  order  that  the  judgment-creditor  shall  be  at  liberty  to 
proceed  against  the  garnishee  by  writ,  calling  upon  him  to  show  cause 
why  there  should  not  be  execution  against  him  for  the  alleged  debt, 
or  for  the  amount  due  to  the  judgment-debtor  if  less  than  the  judgment- 
debt,  and  for  costs  of  suit ;  and  the  proceedings  upon  such  suit  shall  be 
the  same,  as  nearly  as  may  be,  as  upon  a  writ  of  reviser  issued  under 
the  Common  Law  Procedure  Act,  1852."  [Growder,  J. — There  can 
be  no  need  for  such  an  inquiry  if  the  facts  are  undisputed.]  The 
parties  ought  not  to  be  ^deprived  of  the  opportunity  of  putting  f^aoq 
their  defence  upon  the  record.  [Willes,  J. — To  entitle  the  ^ 
garnishees  to  have  recourse  to  the  64th  section,  there  must  be  a  substan- 
tial dispute.]  They  dispute  their  liability  to  pay  the  money  to  this 
judgment-creditor.  [Williams,  J. — Are  the  vestry  of  St.  Matthew, 
Bethnal  Green,  debtors  within  the  jurisdiction  of  the  Lord  Mayor's 
Court?]  They  were  properly  served  by  their  clerk  within  the  juris- 
diction. [Willes,  J. —  They  are  not  a  corporation.]  Under  the 
Metropolis  Local  Management  Act,  18  &  19  Vict.  c.  120,  the  district 
board  of  works  is  a  corporate  body;  and  by  the  220th  section  it  is 
enacted  that  ''any  summons  or  notice,  or  any  writ  or  other  process  at 
Uw  or  in  equity,  or  any  other  matter  or  thing  whatsoever  required  to  be 
served  upon  the  metropolitan  board  of  works,  or  any  district  board  or 
vestry,  may,  unless  herein  otherwise  provided,  lawfully  be  served  by 
delivering  the  same  personally  to  the  clerk  of  such  respective  board  or 
vestry,  or  by  leaving  the  same  at  the  principal  office  of  such  board  or 
vestry."  [Williams,  J. — To  entitle  you  to  a  writ  under  the  64th 
section  of  the  Common  Law  Procedure  Act,  1854,  you  must  satisfy  the 
court  or  a  judge  that  there  is  just  ground  for  ordering  the  writ  to 
issue.  The  question  here  is,  whether  it  is  a  just  ground  for  disputing 
your  liability  to  pay  this  debt  to  the  judgment-creditor,  that  you  surmise 
that  a  foreign  attachment  is  pending.]  There  is  a  material  distinction 
between  an  attachment  of  money  and  an  attachment  of  goods :  in  the 
case  of  the  latter,  to  be  subject  to  attachment,  they  must  be  within  the 
lurisdiction ;  but,  in  the  case  of  the  former,  it  is  enough  that  the  debtor 
18  within  the  jurisdiction  when  served  with  the  notice.  For  instance,  a 
man*s  account  at  a  West-end  banker's  may  be  attached  by  a  service  upon 
one  of  the  firm  within  the  jurisdiction ;  it  being  supposed  that  he  has 
*the  debt  in  his  pocket.  [Willbs,  J. — Is  every  member  of  a  r»4^Qo 
corporation  supposed  to  carry  all  the  debts  of  the  corporation  in  *- 
his  pocket  ?    And,  does  the  same  presumption  extend  to  the  clevk  ?]    It 
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18  a  fiction  which  the  custom  of  London  sanotions,  with  a  view  to  favour 
ing  commerce. 

Williams,  J. — I  am  of  opinion  that  this  rule  must  be  made  absolute. 
The  circumstances  of  the  case  are  these : — ^A  judgment  having  been 
obtained  against  Book,  the  ordinary  proceeding  takes  place  under  the 
Common  Law  Procedure  Act,  1854,  to  attach  a  debt  in  the  hands  of 
third  parties.  The  garnishees  dispute  theiv  liability,  on  the  ground  that 
the  debt  has  been  attached  by  process  out  of  the  Lord  Mayor's  Court, 
and  contend  that<that  is  ground  sufiicient  to  induce  the  judge  to  direct 
a  writ  to  issue  under  the  64th  section.  I  am  of  opinion  that  the  meaning 
of  that  clause  is,  that,  instead  of  ordering  execution  to  issue  against  .the 
garnishee^  the  judge  may  in  >  his  discretion,  if.  he  thinks  there  is  sound 
reason  to  believe  that  the  garnishee  has  ground  for  disputing  his  liability, 
direct  a  writ  to  issue.  Now,  here,  the  only  reason  suggested  why  the 
.  money  should  not  be  paid  over,  is,  that  the  debt  has  been  attached  in 
the  Lord  Mayor's  Court.  To .  this  it  is  answered,  and  I  think  success- 
fully, that  the  attachment  is  altogether  void,  as  not  being  authorized  by 
the  custom  of  London,  as  certified  to  the  court  by  Serjt  Brooke,  the 
recorder,  in  the  case  of  Boberthon  v.  Norroy,  King-at-Arms,i  Dyer  83, 
a.  The  custom  so  certified  is,  >*  that,  if  a  man  sue  another  before  the 
mayor,  &;c.,  and  a  third  person  is  indebted  to  the  defendant  in  as  much 
as  the  suit  of  the  plaintiff  is  for,  and  by  the. custom  of  the  law  of  attach- 
ment the  third  person  is  condemned,  and  judgment  given  against .  him, 
notwithstanding  the  judgment,  if  no  execution  be  sued  out  against  the 
*4401  ^^^^^  ^person,  the  plaintiff  may  resort  back  to  have  judgment 
•^  and  execution  against  the  defendant  who  is  his  principal  debtor; 
and  he(a)  may  also  sue  the  third  person  for  his  debt,  notwithstanding  the 
judgment  unexecuted,  &c."  The  question  is  whether  this  is  a  debt  due 
from  a  person  within  the  city.  The  debtors  are  the  vestry  of  St. 
Matthew,  Bethnal  Oreen.  I  am  clearly  of  opinion  that  they  are  not 
debtors  within  the  city ;  and  that  the  case  is  not  in  any  degree  varied  by 
the  fact  of  the  attachment  having  been  served  upon  the  vestry  clerk 
within  the  city ;  and  consequently  that  the  law  of  foreign  attachment 
cannot  be  resorted  to  here. 

Crowder,  J. — I  am  also  of  opinion  that  this  rule  must  be  made  abso- 
lute. '  It  is  unnecessary  to  decide  upon  the  prese^t  state  of  the  law  of 
foreign  attachment. 

WiLLES,  J. — I  entirely  agree  with  the  reasons  given  by  my  Brother 
Williams  for  making  this  rule  absolute.  The  vestry  of  St.  Matthew, 
Bethnal  Oreen,  appear  to  be  a  corporate  body ;  but  they  are  not  in  any 
sense  within  the  city  of  London.  If,  indeed,  each  individual,  member 
of  the  body  were  to  go  within  the  city,  the  corporation  would  not  be 
there.  As  to  the  second  question,  it  may  be  very  fit  to  \>e  considered 
whether  the  mere  service. of  the  notice  of  attachment  frpm  the  Lord 
Mayor's  Court  would  prevent  the  sheriff  from  taking  in  execution  goods 
so  attached.  As  to  whether  it  is  sufficient  for  the  garnishee  to  say  he 
4isputes  the  debt,  to  make  it  incumbent  on  the  judge  to  order  a  writ  to 
issue  under  the  64th  section  of  the  Common  Law  Procedure  Act|  1854, 
I  ahofuld  say  that  the  mere  assertion  by  the.  garnishee  that  he  disputes 
the  debt  amounts  to  nothing :  there  is, no  substantial  dispute  until  some 
real  answer  or  defiance  is  set  up* 

(a)  The  priaeipal  debtor. 
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*Bn.8S,  J. — Upon  the  last  poiat  I  am  clearly  of  opinion  that 
the  rule  most  be  made  absolute.    The  vestry  is  a  corporate  body 
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having  no  habitat  within  the  city.  Bale  absolute,  without  costs. 


WRIGHT  V.  M.'GUFFIE.  .  May  8. 

The  eonrt  will  not,  at  the  ine tanee  of  a  defendaoty  poetpone  the  trial  of  a  oaiue,  on  the  ground 
of  the  abeenee  of  a  material  and  necewarj  witnesa^  vhere  the  witnesi  is  a  eaptain  in  the  ser- 
vice of  (he  defendaDtk  and  the  defendant  has  been  gniltj  of  laehes  in  abstaining  from  seeoring 
the  testimony  of  the  witness  when  within  his  power. 

Wordsworth,  Q.  C,  on  a  former  day  in  this  term,  obtained  a  rule 
calling  upon  the  plaintiff  to  show  cause  why  the  trial  of  this  cause  should 
not  be  postponed  until  the  first  sitting  in  Michaelmas  Term  next. 

The  action  was  brought  to  recover  115Z.  15«.  7d.,  being  the  balance 
alleged  to  be  due  from  the  defendant  for  work  done  and  goods  supplied 
to  a  vessel  called  the  Sea  Witch,  of  which  the  defendant  was  owner. 
The  defendant  had  paid  84Z.  into  court.  The  action  was  commenced  on 
the  31st  of  December,  1856:  issue  was  joined  on  the  27th  of  January, 
1857,  and  notice  of  trial  given  for  the  sittings  after  the  then  Hilary 
Term. 

,  On  the  2d  of  February,  1857,  an  order  was  made  by  Willes,  J.,  to 
postpone  the  trial  on  the  ground  of  the  absence  of  a  material  witness, 
until  the  sittings  after.  Trinity  Term,  upon  the  defendant  bringing  105Z. 
into  court.  I7o  further  proceeding  was  taken  until  the  10th  of  December 
last,  when  notice  jof  trial  was  given  for  the  first  sitting  in  Hilary  Term 
last. 

On  the  4th  of  January,  1858,  the  trial  was  further  postponed  until  the 
sittings  after  the  present  term,  upon  50/*  more  being  brought  into  court. 
The  affidavit  upon  which  that  order  wai^  obtained,  stated,  amongst  other 
things,  that,  from  information  which  was  partly  contained  in  two  letters 
from  the  proposed  witness  *(John  Lenty,  the  paaster  of  the  Sea  r^AAo 
Witch),  tiic  first  of  which  bore  date  "  aUsea,"  the  4th  of  June,  ^ 
1847,  and  the  second  '^  Mauritius,"  the  10th  of  July,  and  partly  also 
from  the  contents  of  the  ^^  Overland  GoramerQial  Gazette,"  published  at 
Port  Louis,  Mauritius,  on  Saturday^  the  11th  of  July  last,  the  deponent 
learned  that  the  Sea  Witch  was  driven  from  the  Beypoor  Roads  (Bey- 
poor  being  the  pprt  of  her  destination  on  her  outward-bound  voyage)  on 
the  20th  of  May  preceding,  and,  after  having  experienced  a  heavy  gale 
of  wind,  during  which  she  sprung  a  leak»  and  ^'  was  compelled  to  bear 
up  and  stand  to  the  southward,  with  the  intention  of  making  the  southern 

Cssage  to  Bombay,  but  i^fterwards  found  it  necessary  to  put  into  Fort 
mis,  Mauritius^  for  repairs,  at  which  last-nnmed  port  she  arrived  on 
the  20th  of  June ;"  that,  by  a  letter  written  by  Leuty,  dated  '*  Off  Bey- 
poor, the  2d  of  May»  1857,"  in  reply  to  a  letter  addressed  to  him  on  the 
subject  of  the  plaintiff's  demand,  he  said,  '^with  regard  to  Wright,  I 
think  you  have  done  pevfec.tly  ri^t  in  defending  the  case ;  it  is  a  great 
imposition ;"  that,  by  another  letter  written  to  the  deponent  by  Leuty, 
from  Bombay,  and  bearing  date  the  3d.  of  November,  1857,  deponent 
was  informea  that. Leuty  had  tendered  the.ship  for  conveyance  of  coolies 
to  the  Mauritiusi  and  had  jus(  roceivfed  notice  that  she  was  accepted. 
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and  that  he  hoped  to  leave  about  the  20th  of  the  same  month ;  that,  in 
another  letter  from  Leuty,  dated  the  17th  of  November,  1857,  the 
deponent  was  informed  that  the  ship  was  still  at  Bombay,  and  nearly 
ready  to  receive  the  coolies  on  board,  and  that  he  expected  to  get  a 
good  freight  home  from  the  Mauritius,  after  landing  the  coolies  there; 
that,  in  another  letter  also  written  by  Leuty  from  Bombay,  and  dated 
the  4th  of  December  last,  was  the  following  paragraph, — ''  At  last  I 
have  got  the  coolies  on  board :  and  I  drop  these  few  lines  by  the  pilot 
♦44^1  ^^^^  ^®  leaves  me.  Things  are  still  in  a  bad  *8tate  here; 
J  freights  87«.  6d.  for  Liverpool,  and  very  little  to  be  got  at  that 
miserably  low  rate.  I  hope  things  will  be  better  at  the  Mauritius,*'— 
from  which  letter,  and  the  fact  of  its  having  reached  him  by  the  last 
overland  mail,  the  deponent  inferred  and  believed  that  the  ship  had 
sailed  from  Bombay  for  the  Mauritius  on  or  about  the  day  of  the  date 
thereof,  and  in  the  ordinary  course  of  events  the  ship  might  be  expected 
to  arrive  in  England  in  or  about  the  month  of  April  next,  but  not  at 
any  earlier  period ;  that,  in  the  judgment  and  belief  of  the  deponent, 
Leuty  was  a  material  and  necessary  witness ;  and  that  the  application 
to  postpone  the  trial  was  not  made  with  a  view  to  delay  the  plaintiff,  but 
solely  that  a  proper  trial  of  the  case  might  be  had. 

The  further  affidavit  upon  which  this  motion  was  founded,  stated,  that, 
on  the  4th  of  May  instant,  the  deponent  received  a  letter  from  John 
Leuty,  the  master  of  the  Sea  Witch,  dated  "  Bombay,  the  8th  of  April, 
1858,'*  in  which  he  states  that  he  had  engaged  freight  for  London,  and 
would  begin  to  take  in  cargo  on  the  12th,  and  hoped  to  be  at  home  in 
four  months  and  a  half  from  that  date. 

Morgan  Lloyd  now  showed  cause,  upon  an  affidavit  of  the  plaintiff, 
in  which  he  swore  that  he  delivered  his  account  for  the  work  and 
materials  and  goods  in  respect  of  which  the  action  was  brought,  to  John 
Leuty  on  the  22d  of  December,  1856,  when  he  assented  to  the  charges 
therein,  except  the  price  of  the  water-closets,  which  he  said  he  thought 
were  charged  too  much ;  that  the  order  of  the  4th  of  January  last  was 
made  upon  an  affidavit,  in  which  it  was  alleged  that  the  captain  of  the 
Sea  Witch  was  about  to  take  a  cargo  of  coolies  from  Bombay  to  the 
Mauritius,  and,  immediately  on  discharging  them,  to  load  the  ship  with 
♦4441  *  cargo  for  England,  and  that  he  would  return  to  this  countrj  in 
-'  *the  month  of  April ;  that,  by  a  reference  to  the  "  Shipping  and 
Mercantile  Gazette,"  and  from  information  which  the  deponent  had 
received,  he  had  ascertained  that  the  Sea  Witch  did  go  to  the  Mauritius 
as  alleged,  but  that,  instead  of  taking  a  cargo  thence  for  England,  she 
returned  with  a  cargo  to  Bombay  ;  that  the  deponent  had  been  informed, 
and  believed,  that  the  captain  had  no  intention  of  returning  or  bringing 
the  vessel  back  to  England  :  and  that  the  application  for  a  further  post- 
ponement of  the  trial  was  made  merely  with  a  view  to  delay  the  payment 
of  the  plaintiffs  demand.  The  learned  counsel  submitted  that  no  ground 
was  laid  in  the  affidavits  to  justify  a  further  postponement  of  the  plain- 
tiff's claim. 

Wordsworth^  in  support  of  the  rule,  submitted  that  enough  was  stated 
to  show  that  the  application  was  bonfi  fide  made. 

Williams,  J. — This  case  certainly  presents  some  difficulty ;  but,  upon 
the  whole,  I  am  of  opinion  that  the  rule  should  be  discharged.  The 
action,  it  appears,  was  commenced  so  long  ago  as  the  31st  of  Decemberi 
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1856 ;  and  immediately  afterwards  the  defendant  became  aware  that  the 
captain  would  be  a  material  witness  for  the  defence.  It  was  his  duty, 
therefore,  to  take  all  reasonable  steps  to  secure  the  testimony  of  a  wit- 
ness who  was  thus  under  his  own  immediate  control.  Instead  of  doing 
BO,  he  allows  him  to  go  for  seventeen  months  to  different  parts  of  the 
world.  I  think  the  plaintiff,  who  has  got  a  money  demand  against  the 
defendant,  ought  not  to  be  prejudiced  and  delayed  of  his  remedy  by  a 
misfortune  of  this  sort  occurring  to  the  defendant  by  a  matter  which 
was  clearly  under  his  own  control.  The  order  of  the  29th  of  January, 
1857,  was  obtained  upon  the  supposition  that  the  witness  would  beyond 
doubt  have  been  back  by  the  sittings  after  ^Trinity  Term.  It  r*44c 
was  the  defendant's  duty  to  take  steps  to  procure  his  attendance  ^ 
then.  He  seems,  however,  to  have  done  nothing,  but  to  have  left  the 
matter  altogether  to  chance.  I  do  not  think  he  is  entitled  to  any  further 
indulgence.  The  cause  must  be  tried  in  its  course.  I  trust  that  full 
justice  will  be  done,  notwithstanding  the  absence  of  the  defendant's 
witness :  but,  if  there  be  any  failure,  he  will  have  himself  alone  to  blame 
for  it. 

Crowder,  J. — I  agree  with  my  Brother  Williams  in  thinking  that 
enough  is  not  shown  here  to  justify  us  in  further  enlarging  the  time  for 
proceeding  to  trial.  The  affidavit  upon  which  the  second  postponement 
was  granted  showed  the  condition  of  the  ship  in  consequence  of  the 
gale  she  encountered  in  May  last ;  but  we  have  no  authentic  account  of 
what  has  become  of  the  ship  or  the  master  since  that  time.  If  the 
defendant  chooses  to  employ  his  captain  in  proceeding  to  different  parts 
of  the  world,  it  is  his  own  fault  that  he  is  not  here  when  wanted.  It  is 
now  suggested,  that,  in  all  probability,  the  ship  will  return  to  England 
about  four  months  hence.  This  would  make  it  nearly  two  years  from 
the  commencement  of  the  action  to  the  time  of  trial.  That  clearly  i^ 
too  long  a  delay.  Another  observation  arises  here.  It  is  sworn  on  the 
part  of  the  plaintiff,  that,  when  his  bill  was  delivered,  the  defendant 
objected  only  to  one  item.  The  defendant  now  alleges  that  the  captain 
informs  him  by  letter  that  the  whole  bill  is  a  gross  imposition.  He  does 
not,  however,  condescend  upon  particulars.  The  rule  must  be  discharged, 
the  costs  being  plaintiff's  costs  in  the  cause. 

The  rest  of  the  court  concurring, 

Rule  discharged  accordingly. 


♦CRASKE,  Administrator  of  EDWARD  WALKER,  deceased,  ^^^^ 

V.  SMITH  and  Another.     May  7.  L  ^^ 

^  tppeftl  from  a  decision  of  a  judgo  at  chamb«ra  will  not  be  entertained  after  the  lapse  of  a 
term. 

The  plaintiff  recovered  40«.  only  in  an  action  under  Lord  Campbeirs  Act;  and  the  judge  on  the 
Slitof  Augnst  refused  to  grant  a  certificate  under  the  IS  A  14  Vict.  c.  61,  s.  12,  that  the 
csitM  was  proper  to  be  tried  in  the  superior  court  In  the  following  Michaelmas  Term,  the 
pluinUflf  applied  by  summons  for  costs  under  the  16  A  10  Vict.  o.  64,  s.  4,  and  the  judge 
sttdoned  thereon  **  no  order/'  An  application  to  the  same  eflfect  was  made  to  the  court  in 
Bilary  Term : — Held,  that  this  was  in  effect  an  appeal  againat  the  deeUion  of  the  2l«(  of  Auguaif 
tnd  therefore  that  the  motion  was  too  late. 

This  was  an  action  under  Lord  Campbell's  Act,  9  &  10  Vict.  c.  98, 

VOL.  IV.— 18 


446  CRASKE  r.  SMITH.    E.  T.  1858. 

to  recover  damages  from  the  defendants  for  having,  by  the  negligence 
of  a  servant  employed  by  them  to  drive  a  wagon  and  horses,  caused 
the  death  of  one  Edward  Walker,  a  labourer. 

The  cause  was  tried  before  Willes,  J.,  and  a  special  jury  (summoned  at 
the  defendants*  instance),  on  the  4th  of  July  last,  when  a  verdict  was 
found  for  the  plaintiff,  damages  40«.  The  learned  judge  having  left 
the  court  before  the  verdict  was  returned,  the  plaintiff's  counsel  had  no 
opportunity  of  asking  him  to  certify,  under  the  statute  13  &  14  Vict.  c. 
61,  s.  12,  that  the  cause  was  a  proper  one  to  be  tried  in  the  superior 
court.  An  application  was  afterwards  (on  the  6th  of  July)  made  to  him 
for  that  purpose,  but  he  declined  to  certify  unless  the  plaintiff's  junior 
counsel  could  satisfy  him  that  the  cause  could  not  have  been  tried  in  the 
county  court.  An  opinion  to  that  effect  having  been  obtained  from 
counsel,  and  transmitted  to  the  learned  judge  upon  the  circuit,  his  Lord- 
ship on  the  2\st  of  August  finally  refused  a  certificate. 

On  the  10th  of  November  last,  a  summons  was  taken  out  oalling  upon 
the  defendants  to  show  cause  why  the  master  should  not  be  at  liberty  to 
tax  the  plaintiff  his  costs  of  the  action,  under  the  statute  15  &  16  Vict 
c.  54,  s.  4.  This  summons  came  on  to  be  heard  before  WilleSi  J.,  on 
the  12th,  when  he  declined  to  make  any  order. 

Torr^  on  the  27th  of  January  last,  obtained  a  rule  calling  upon  the 

*4471  ^^^^^^^^^  ^  show  cause  why  the  ^master  should  not  be  at  liberty 

-■  to  tax  the  plaintiff  his  costs  of  the  action,  pursuant  to  the  4th 

section  of  the  15  &  16  Vict.  c.  54,  together  with  the  costs  of  the  several 

applications  to  the  judgo  for  his  certificate,  and  of  this  application. 

iSAee,  Serjt.,  and  Prentice,  now  showed  cause. — The  application  is  too 
late.  This  is  in  effect  an  appeal  against  the  decision  of  the  learned 
judge  who  tried  the  cause,  and  who  has  refused  to  certify  that  ^4t 
appeared  to  him  at  the  trial  that  there  was  a  sufficient  reason  for  bring- 
ing the  action  in  this  court.''  The  trial  took  place  on  the  4th  of  July, 
1857 ;  the  first  application  to  the  judge  for  a  certificate  was  made  on  the 
6th  of  that  month ;  and  the  second  on  the  2l8t  of  August ;  on  which 
last-mentioned  day  the  certificate  was  finally  refused :  and  thia  rule  was 
not  moved  until  the  27th  of  January,  1858.  Orchard  v.  Moxsy,  2  Ellis 
&;  B.  206  (E.  G.  L.  B.  vol.  75),  is  precisely  in  point.  There,  in  a  case 
where  the  Court  of  Queen's  Bench  had  concurrent  jurisdiction  with  the 
county  court  by  statute  d  &  10  Vict.  c.  95,  s.  128,  the  plaintiff  recovered 
only  40«.  damages :  this  sum  he  accepted  from  the  defendant  without 
prejudice  to  any  claiin  for  costs ;  and  he  summoned  the  defendant  to 
show  cause  before  a  judge  at  chambers  why  the  costs  should  not  be  taxed 
and  paid  by  the  defendant  to  the  plaintiff:  the  judge^  considering  that  a 
discretion  on  this  point  was  vestea  in  him*  by  the  statute  13  8l  14  Vict. 
c.  61,  s.  13,  refused  to  make  an  order :  in  the  next  term  but  one  after 
this  decinion^  the  plaintiff  moved  the  Court  of  Queen's  Bench  that  the 
costs  might  be  taxed  aad  paid  to  him  by  the  defendant, — relying  on  a 
*4481  ^^^'^^^°  ^^  ^^^  Court  of  Common  Fleas(a)  since  the  hearing  st 
^  ^chambers,  that  the  judge,  under  s.  13,  was  bound  to  grant  costs: 
and  it  was  held  that  the  application  was  too  late.  Cokridge,  J.,  there 
says :  ^*  It  is  a  rule  that  the  party  who  intends  to  compkin  of  the  decision 
of  a  judge  at  chambers  must  come  speedily ;  otherwise,  the  opposite  partj 

(a)  Maedoiigiai  v.  Pateraoii«  11  0.  B.  765  (E.  C.  L,  B.  toL  78).    And  ••«  Cnkt  v.  PowfU.) 
XlUi  A  B.  210  (B.  C.  L.  B.  toI.  75). 
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may  have  supposed  that  everything  was  settled,  and  have  acted  accord^ 
iDglv,  so  as  to  disable  him  from  paying  the  oests." 

2W,  in  support  of  his  rule. — ^The  refusal  of  the  learned  judge  on  the»' 
2l8t  of  August  to  grant  a  certificate  under  the  12th  section  of  the  13  &  14 
Vict.  c.  61,  is  no  bar  to  an  application  to  the  court  under  the  15  k  16  Vict*. 
c.  54,  s.  4.  [Williams,  J. — ^You  were  bound  to  come  within  a  reasi^iable 
time.]  There  is  no  limit  of  time  for  an  spplication  under  this  statute : 
Reid  t;.  Gardner,  8  Exch.  651.t  There,  a  cause  was  tried  in  one  of  the 
saperior  courts  in  February,  1852,  and  the  plaintiff  obtained  a  verdict, 
and  accepted  the  damages  awarded.  In  February,  1858,  the  plaintiff 
applied  for  an  order  for  costs  under  the  15  ft  16  Vict.  c.  54,  s^  4.  The 
defendant  had  been  during  the  interval  abroad.  And  it  was  held  that 
the  application  for  costs  was  in  time.  [Williams,  J. — The  question 
there  was,  whether  the  application  to  the  judge  waa  in  time :  here,  yoa 
come,  in  effect,  to  complain  of  a  decision  of  a  judge  at  chambersL  Yon 
ought  not  to  have  allowed  a  term  to  pass  over. J  The  application  to  the 
judge  under  this  statute  was  made  during  Micnaelmas  Term  ;  and  this 
rale  was  moved  in  the  course  of  the  following  term.  [Crowbbr,  J. — 
The  case  of  Meredith  v.  Qittens,  21  Law  J.,  Q.  B.  273,  is  clearly 
against  you.  There,  the  plaintiff,  in  April,  1851,  recovered  in  a  superior 
court  less  than  20Z.  In  June,  a  summon  for  costs,  under  the  13  &  14 
Tict.  c.  61,  8.  13,  was  taken  out  before  a  judge  at  chambers,  who 
endorsed  it  **  No  order.*'  In  January,  *1852,  an  application  to  r«44o 
the  same  effect  was  made  to  the  court :  and  it  was  held  that  this  *- 
could  only  be  by  way  of  appeal  from  the  decision  of  the  judge  at  cham- 
bers, and  was  therefore  too  late.  Lord  Campbell  says  :  **  We  can  only 
hear  this  as  an  appeal  against  the  decision  of  a  judge  at  chambers, 
vhich  b  brought  before  us  on  a  suggestion  that  it  is  erroneous.  In  the 
present  case,  my  Brother  Coleridge  made  ^  no  order*  in  Trinity  Term. 
Michaelmas  Term  elapses;  and  this  rule  is  not  moved  for  until  the  end 
of  Hilary  Term.  It  is  a  very  wholesome  rule,  that  all  applications  to 
review  the  decision  of  a  judge  at  chambers  should  be  made  in  the 
ensuing  term.**  And  Wightman,  J.,  says:  '* There  must  be  some  limit 
within  which  applications  to  review  the  decision  of  a  judge  at  cham- 
bers can  be  maae.  This  must  be  treated  as  such  an  application ;  and  I 
quite  agree  with  the  principles  acted  upon  in  Orchard  v.  Moxsy»*'](a) 

Williams,  J. — I  am  of  opinion  that  this  rule  should  be  discharged'. 
I  am  clearly  of  opinion  that  the  terminus  &  quo  is,  the  decision  of  the 
learned  judge  on  the  21st  of  August.  That  was  a  complete  and  final 
decision ;  and,  if  the  plaintiff  wished  to  appeal  from  it,  he  was  bound  ta 
come  in  the  coarse  of  the  following  term.  He,  however,  allows  the 
whole  of  that  and  nearly  the  wholo  of  the  following  term  to  elapstf 
before  coming  to  the  court.  We  must  abide  bj  the  rule.  An  appeal 
against  the  decision  of  a  judge  at  chambers  must  be  made  in  all  cases 
ftot  later  than  a  term  after. 

^Ceowdbr,  J. — I  am  of  the  same  o{»aion.  The  eases  of  r^JCM 
Orchard  v.  Moxsy,  2  Ellis  k  B.  206  (B.  C.  L.  R.  vol.  75),  and  L  *°^ 
Meredith  v.  Gittens,  21  L.  J.»  Q.  B.  2T3,  seem  to  me  to  be  conclusive, 

(«)  To  make  Mere^ltb  n,  OittaM  winetfy  i»  poiot  with*  tb«  pivMirt  OMi^  tk«  Ifti  a|»pKoBliev 
(ben  tbooM  hav  b««n  for  m  « oertifloate"  aadcr  Ui«  IS  4  U  Vki.  ew  SI,  ■.  It,  Wbelhvr  a 
motimt  for  a  nil«  iiDd«r  1. 18  ooald  fai  anj  mbm  be  nid  to  b«  an:  appeal  agaiait  IIm<  JadgiA 
«sn«iM  of  diMielAoD  ai  to  MrtlfyiDg  vndtr  k  1%,  ■  yiirre> 
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that  an  appeal  against  the  decision  of  a  judge  is  too  late  if  a  term  has 
been  allowed  to  elapse.  Here,  the  decision  of  the  judge  took  place  on 
the  21st  of  August,  1857 ;  and  this  rule  was  not  moved  until  the  27th 
of  January,  1858.  The  plaintifF  could  not  place  himself  in  a  better 
position  in  respect  of  time  by  taking  out  another  summons  in  November. 
Byles,  J.,  concurring.  Rule  discharged,  with  costs. 


BERWICK  V.  HORSFALL  and  Another.    April  22. 

Wliere  a  written  Inftrnmeiit  has  been  lost  and  parol  eridenoe  of  ita  eon  tan  ta  baa  been  reeciTad, 
its  oonstruction  is  stiU  for  the  eoart,  and  not  for  the  jury. 

A.,  profeising  to  aot  as  the  agent  of  B.,  the  owner  of  a  vessel  in  the  AfHoan  trade,  under  % 
power  of  attorney,  during  the  voyage  removed  C.  (the  master)  from  the  command,  for  alleged 
misoondnet  At  the  termination  of  the  voyage,  the  master  (who  bad  been  permitted  to 
remain  on  board)  sued  the  owner  for  waget : — Q^utre,  whether  the  act  of  A.  in  removing  C 
fi^>m  the  command  of  the  vessel,  was  one  whioh  could  be  ratified  by  B.  after  the  voyage  wu 
over? 

This  was  an  action  by  the  plaintiff  as  captain  of  a  vessel  called  the 
Cherokee,  against  the  defendants  as  owners,  for  wages  on  a  voyage  to  the 
coast  of  Africa  and  back,  between  the  18th  of  October,  1856,  and  the 
80th  of  May,  1857,  at  the  rate  of  UL  per  month. 

The  defendants  pleaded,  never  indebted,  payment,  and  a  further  plea 
that  the  plaintiff,  whilst  in  command  of  the  vessel,  so  grossly  miscoD- 
ducted  himself  as  to  cause  the  defendants  to  dismiss  him  therefrom; 
upon  which  pleas  issues  were  joined. 

The  cause  was  tried  before  Gresswell,  J.,  at  the  second  sitting  at 
*4511  ^^^^^'^^l^  ^^  ^^^  Michaelmas  Term,  when  the  ^following  facU 
^  appeared  in  evidence : — The  ship  sailed  for  the  coast  of  Africa 
in  October,  1856,  having  on  board,  besides  the  captain,  a  surgeon,  a 
chief  mate,  and  a  trading-master  named  Gheetham.  Arrived  on  the 
coast,  at  Benin,  Gheetham  found  that  the  master,  from  his  habitual 
drunkenness  and  brutal  treatment  of  the  seamen,  was  wholly  unfit  to 
retain  the  command  of  the  vessel ;  and  accordingly  he  caused  a  court 
of  inquiry  to  be  held  pursuant  to  the  Merchant  Shipping  Act,  17  &  18 
Vict.  c.  104,(a)  the  result  of  which  was,  *that,  by  the  unanimons 


♦452] 


judgmemt  of  the  members  of  that  court  on  the  13th  of  December, 


(a)  The  260th  section  enacts  that  "  any  officer  in  command  of  any  ship  of  Her  Mi^esty  on  say 
foreign  station,  or,  in  the  absence  of  such  officer,  any  eonsnlar  officer,  may  summon  a  ooozt,  to 
ba  termed  a  '  Naval  Court,'  in  the  following  cases,  that  is  to  say, — 

"1.  Whenever  a  complaint  which  appears  to  such  officer  to  require  immediate  iavestigttioB 
It  made  to  him  by  the  master  of  any  British  ship,  or  by  any  certified  mate,  or  by  one  or  mors  ot 
the  seamen  belonging  to  any  such  ship ; 

"2.  Whenever  the  interest  of  the  owner  of  any  British  ship  or  of  the  cargo  of  any  sock  skip 
•ppears  to  such  officer  to  require  it; 

"8.  Whenever  any  British  ship  is  wrecked  or  abandoned,  or  otherwise  lost  at  or  near  tk« 
place  where  such  officer  may  be,  or  whenever  the  crew  or  part  of  the  crew  of  any  British  ibip 
which  has  been  wrecked,  abandoned,  or  lost  abroad,  arrive  at  such  piece.** 

The  26lst  section  enacts  that  ''every  such  naval  court  as  aforesaid  shall  consist  of  not  dor 
than  five  and  not  less  than  three  members,  of  whom,  if  possible,  one  shall  be  an  officer  in  tk« 
naval  service  of  Her  Migesty,  not  below  the  rank  of  lieutenant,  one  a  consular  officer,  and  ooe  t 
master  of  a  Brltbh  merchant  ship,  and  the  rest  shall  be  either  officers  in  the  naval  service  of 
Her  MiO*B^7>  masters  of  British  merchant  ships,  or  British  merchants ;  and  sneh  eoort  wmj 
Indnde  the  naval  or  eonsnlar  officer  summoning  the  same,  but  shaU  not  indnde  the  maitsr  tt 
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1856,  the  captain  was  pronounced  incompetent  to  retain  the  command ; 
and  on  the  26th  he  was  formally  dismissed  therefrom  bj  Gheetham, 
though  suffered  to  remain  on  board  the  vessel.  The  plaintiff  had  been 
paid  his  wages  up  to  the  26th  of  December. 

Cheetham,  who  was  called  as  a  witness  on  the  part  of  the  defendants, 
stated  that  he  was  acting  under  a  power  of  attorney  from  the  owners, 
hut  that  the  document  was  lost.  The  learned  judge,  being  satisfied  that 
^sufficient  search  had  been  made  for  the  missing  document  to  let  r^ACiQ 
in  secondary  evidence  of  its  contents,  Cheetham  stated  that  it  *- 
gave  him  a  general  power  over  the  property  of  the  defendants,  and 
authority  to  look  after  their  interests,  and  to  act  as  their  representative 
or  plenipotentiary  in  all  that  concerned  the  voyage.  He  further  stated 
that  it  was  within  the  scope  of  the  general  authority  of  a  trading-master 
in  the  African  coasting  trade  to  transfer  the  captain  and  crew  from  one 
ship  to  another;  and  that,  in  many  instances,  trading-masters  had 
dismissed  captains. 

The  learned  judge  ruled,  as  a  matter  of  law,  that  the  plaintiff  ceased 
to  be  captain  from  the  date  of  the  decision  of  the  naval  court  by  which 
he  was  superseded,  and  that  be  was  not  entitled  to  recover  for  wages 
subsequently  to  that  day :  and  he  left  two  questions  to  the  jury, — first, 
whether  they  thought  that  Cheetham,  the  trading-master,  had  a  precedent 
authority  from  the  owners  to  supersede  or  dismiss  the  captain  for  mis- 
conduct,— secondly,  whether  Cheetham  did,  in  point  of  fact,  dismiss  the 
captain  on  the  26th  of  December,  1856,  and  whether  the  owners  ratified 
his  act  after  the  termination  of  the  voyage. 

The  jury  found  that  there  was  no  proof  to  satisfy  them  that  Cheetham 
had  such  precedent  authority ;  but  they  found  that  Cheetham  did  in  point 
of  fact  dismiss  the  captain  on  the  26th  of  December,  1856,  and  that 
the  defendants  subsequently  ratified  what  he  had  done. 

The  learned  judge  thereupon  directed  a  verdict  to  be  entered  for  the 
defendants,  ruling,  notwithstanding  the  finding  of  the  jury  upon  the 
first  question,  that  Cheetham  had  such  precedent  authority,  and  that 
that  was  a  matter  for  him  to  decide,  and  not  for  the  jury. 

conrigDe*  of  the  ;hip  to  which  the  parties  complaining  or  eomplainod  against  may  belong;  and 
the  naval  or  oonsnlar  officer  in  sneh  oonrt,  if  there  is  only  one  sach  officer  in  the  eoart,  or,  if 
there  in  more  than  one,  the  naval  or  consnlar  officer  who,  according  to  any  regulations  for  set- 
llicg  their  respective  ranks  for  the  time  being  in  force,  is  of  the  highest  rank,  shall  be  the  pre- 
ndeotofsQch  eonrt" 

The  2624  section  enacts  that "  every  such  naval  court  shall  hear  and  iuTestigate  the  com- 
pUint  brooght  before  it,  or  the  cause  of  the  wreck  or  abandonment  (as  the  ease  may  be),  and 
vuLj  for  that  purpose  summon  and  compel  the  attendance  of  parties  and  witnesses,  and  adminis- 
ter oaths,  and  order  the  production  of  documents,  and  shall  conduct  the  investigation  in  suoh 
Buoner  as  to  give  any  person  against  whom  any  charge  is  made  an  opportunity  of  making  a 
defence." 

The  263d  seetion  enacts  that  "  every  such  naval  court  may,  after  hearing  the  ease,  ezerclM 
the  following  powers,  that  is  to  say  (inter  alia), 

**  1.  It  may,  if  unanimous  that  the  safety  of  the  ship  or  crew,  or  the  interests  of  the  owner, 
sh^^olotely  requires  it,  supersede  the  master,  and  msy  appoint  another  person  to  act  in  his  stead; 
hut  no  such  appointment  shall  be  made  without  the  consent  of  the  consignee  of  the  ship,  if  then 
At  the  plaee : 

"And  all  orders  duly  made  by  any  snob  court  under  the  powers  hereby  given  to  it  shall,  in 
sny  inbsequent  legal  proceedings,  be  deemed  conclusive  as  to  the  rights  of  the  parties." 

And  the  264th  section  enacts  that  **  all  orders  made  by  any  such  naval  court,  shall,  whenever 
pnetieable,  be  entered  in  the  official  log-book  of  the  ship  to  wh^ch  the  parties  to  the  proceedingt 
Wore  it  belong,  and  shall  be  signed  by  the  president  of  the  court." 


I 
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*4'i4T  Bretty  in  Michaelmas  Term  last,  moved  for  a  new  *trial,  on 
J  the  ground  of  misdirection.  The  decision  of  the  naval  coart  did 
not  amount  to  a  sentence  at  all.  The  acts  of  these  courts,  from  which 
there  is  no  appeal,  are  to  be  construed  most  strictly.  The  act  of  Cheet- 
ham,  therefore,  in  dismissing  the  plaintiff,  was  wholly  unaathorised. 
The  finding  of  the  jury  upon  that  point  was  conclusive.  And  it  was  an 
act  which  no  subsequent  ratification  could  legalize.  It  is  a  general  prin- 
ciple that  there  can  be  no  ratification  of  ah  act  done  on  one's  behalf  by 
a  stranger,  if  such  ratification  would  affect  the  intervening  rights  of  a 
third  person.  Thus,  it  has  been  held  that  there  can  be  no  sabseqaent 
ratification  of  a  stoppage  in  transitu :  Whitehead  v.  Anderson,  9  M.  A 
W.  518,  526  ;t  Nicholls  v.  Le  Feuvre,  2  New  Cases  81  (E.  C.  L.  IL 
vol.  29),  2  Scott  146.  [Willks,  J.,— That  is  because  it  affects  the 
acquisition  of  a  right  by  a  third  party.  Thus,  in  Bird  r.  Brown,  4 
Exch.  786, t  C.  &  T.,  merchants  at  Liverpool,  sent  orders  to  I.,  a  mer- 
chant at  New  York,  to  purchase  for  them  certain  goods,  which  were 
accordingly  shipped  by  I.  in  five  vessels  bound  to  Liverpool,  and  con- 
signed to  C.  &  T.,  who,  after  the  receipt  of  the  goods  by  one  of  the  vessels, 
stopped  payment  on  the  7th  of  April,  1846.     I.  had  drawn  bills  for  the 

oods,  partly  on  C.  &  T.,  and  partly  on  R.  &  Co.,  with  whom  C.  &  T. 

ad  dealings.  B.  &  Co.,  who  were  merchants  at  Liverpool,  and  who 
also  had  a  house  of  business  at  New  York,  purchased  there  several  of 
the  bills,  which  were  drawn  at  sixty  days  sight,  and  were  dated,  some 
on  the  25th  of  March,  and  the  rest  on  the  80th.  On  the  8th  of  May, 
a  fiat  in  bankruptcy  issued  against  G.  &  T.  The  four  other  vessels 
arrived  at  Liverpool  respectively  on  the  8d,  5th,  6th,  and  9th  of  May; 
and,  immediately  on  the  arrival  of  each,  and  whilst  the  transitus  of 
the  goods  on  board  continued,  B.  &  Co.,  on  behalf  of  I.,  gave  notice 
to  the  master  and  consignees  of  each  ship,  claiming  to  stop  the  goods 
*4551  *^^  transitu.  B.  &  Co.  wore  not  the  general  agents  of  L,  nor 
^  had  they  received  from  him  any  authority  to  make  this  stoppage. 
On  the  11th  of  May,  the  assignees  of  C.  k  T.  made  a  formal  demand 
of  the  goods  from  the  master  and  consignees  of  each  of  the  four  ships, 
at  the  same  time  tendering  the  freight;  but  they  refused  to  deliver 
them,  and  on  the  same  day  delivered  the  whole  to  B.  &  Co.  On  the 
next  day,  the  assignees  made  a  formal  demand  of  the  goods  from  B.  & 
Co.,  but  they  refused  to  deliver  them  up,  claiming  title  under  the  stop- 
page in  transitu.  On  the  28th  of  April,  I.  heard  at  New  York  that  C. 
&  T.  had  stopped  payment ;  and,  on  the  next  day,  he  executed  a  power 
of  attorney  to  H.  of  Liverpool,  authorizing  him  to  stop  the  goods  in 
transitu.  This  was  received  by  H.  on  the  13th  of  May,  and  he  on  that 
day  adopted  and  confirmed  the  previous  stoppage  by  B.  &  Co.  I.  after> 
wards  adopted  and  ratified  all  that  had  been  done  both  by  H.  and  B.  k 
Co.  In  trover  by  the  assignees  of  G.  &  T.  against  B.  &  Co., — it  was 
held, — first,  that  there  could  be  no  valid  stoppage  in  transitu  after  the 
formal  demand  of  tho  goods  by  the  assi^ees  on  the  11th  of  May,  and 
the  subsequent  delivery  of  them  to  the  defendants, — secondly,  that  the 
ratification  of  the  stoppages  by  I.  after  the  conversion  by  the  defend- 
ants, had  not  the  effect  of  altering  retrospectively  the  ownership  of  the 
goods ;  and  the  reason  assigned  is,  that  the  goods  had  already  vested  in 
the  plaintiffs.  Williams,  J. — The  ratification  here  did  not  take  place 
until  after  the  termination  of  the  voyage.]    In  Right  d.  Fisher  v.  Cathelly 
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5  East  491,  a  lease  for  twenty-one  years  contained  a  proviso  that,  in 
case  either  landlord  or  tenant,  or  their  respective  heirs  and  executors, 
wished  to  determine  it  at  the  end  of  the  first  fourteen  years,  and  should 
gire  six  months'  notice  in  writing  under  his  or  their  respective  hands, 
the  term  should  cease :  and  it  was  held,  that  a  notice  *to  deter-  r«4c/> 
mine  the  lease,  signed  by  two  of  the  three  executors  of  the  ^ 
original  lessor,  to  whom  he  had  bequeathed  the  freehold  as  joint  tenants, 
expressing  the  notice  to  be  given  on  behalf  of  themselves  and  the  third 
exeetUorj  was  not  good  under  the  proviso,  which  re.quired  it  to  be  given 
under  the  hands  of  all  three ;  and  that,  the  notice  being  such  as  the 
tenant  was  to  act  upon  at  the  time,  no  subsequent  recognition  of  the 
third  executor  would  make  it  good  by  relation.     The  principle  is  well 
stated  in  Story  on  Agency,  §  245,  where  it  is  said,  that,  '^  although  the 
ratification  of  an  unauthorized  act  of  an  agent  acting  without  any  autho- 
ritj,  or  beyond  his  authority,  will  in  general  bind  the  principal,  not  only 
as  to  his  agent,  but  as  to  third  persons,  and  give  the  ordinary  rights  and 
remedies  both  for  and  against  him ;  yet  this  doctrine  is  to  be  received 
with  some  qualifications,  or,  rather,  it  is  not  universally  applicable. 
Where  an  act  is  beneficial  to  the  principal,  and  does  not  create  an  im- 
mediate right  to  have  some  other  act  or  duty  performed  by  a  third  per- 
son, but  amounts  sin]iply  to  the  assertion  of  a  right  on  the  part  of  the 
principal,  there  the  rule  seems  generally  applicable.    Thus,  for  example, 
if  a  continual  claim,  or  an  entry  to  avoid  a  fine,  or  an  entry  for  condi- 
tion broken,  is  made  by  a  person  having  no  present  authority,  the  prin- 
cipal may  bring  an  action  upon  any  of  these  acts,  and  his  ratification  or 
adoption  of  them  will  supply  the  want  of  an  original  authority."   Again, 
in  §  246,  it  is  said :  '^  On  the  other  hand,  if  the  act  done  by  such  per- 
son would,  if  authorised,  create  a  right  to  have  some  act  or  duty  per- 
formed by  a  third  person,  so  as  to  subject  him  to  damages  or  losses  for 
the  non-performaace  of  that  act  or  duty,  or  would  defeat  a  right  or  an 
estate  already  vested  in  the  latter,  there  the  subsequent  ratification  of 
adoption  of  the  anaut^orized  act  by  the  principal  will  not  give  validity 
to  it,  so  as  "^to  bind  such  third  person  to  the  consequences.    Thus,  r^AKi 
if  a  lease  contains  a  condition  that  it  may  be  determined  by  ^ 
either  party  upon  six  months'  notice,  such  notice,  given  by  an  unau- 
thorized persoi    foi   the   landlord,  although  subsequently  ratified  and 
adopted  by  the  latter,  will  not  be  a  valid  notice  to  determine  the  lease. 
The  ground  of  this  decision  is,  that  it  is  a  notice  to  defeat  an  estate, 
and  the  tenant  is  entitled  to  such  notice  as  he  can  act  upon  with  cer- 
tainty at  the  time  when  he  receives  it,  so  that  he  may  deliver  up  the 
possession  at  the  end  of  six  months,  without  being  liable  to  further 
claims  in  respect  to  the  remainder  of  the  term.    The  case  is  distinguish- 
able from  that  of  an  entry  without  authority  for  a  condition  broken ; 
because,  in  the  latter  case,  the  third  person's  act  is  not  to  depend  upon 
the  validity  of  the  entry  at  the  time  when  it  is  made.     The  rule  omnis 
ratihabitio  retrotrahitur,  et  mandate  priori  sequiparatur,  seems  applica- 
ble only  to  cases  where  the  conduct  of  the  parties  on  whom  it  is  t6 
operate,  not  being  referable  to  any  agreement,  cannot  in  the  mean  time 
depend  oa  the  fact  whether  there  be  a  ratification  or  not." 

A  rule  nisi  was  granted  '^  on  the  ground  of  misdirection,  inasmuch  as 
the  act  of  Cheetham  was  without  precedent  authority  from  the  owners, 
and  was  not  an  act  which  could  in  point  of  law  be  ratified  by  the  de- 
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fendants  after  the  voyage  was  over,  so  as  to  affect  the  plaintiff;  and 
that  the  fiading  of  the  naval  court  was  not  a  sentence  superseding  the 
plaintiff" 

Edwara  JameBy  Q.  C,  and  Quain^  now  showed  cause. — Whether  the 
dismissal  of  the  captain  was  wrongful  or  not,  is  quite  immate«*ial  in  this 
form  of  action.  The  captain  can  only  sue  for  wages  where  he  has  earned 
them :  and  here,  from  the  date  of  his  dismissal,  on  the  26th  of  Dccem- 
♦4581  ^^^^  1856,  the  plaintiff  ceased  to  exercise  *the  functions  of  cap- 

■^  tain.  Cheetham  was  acting  under  a  power  of  attorney,  of  the 
contents  of  which,  the  document  being  proved  to  have  been  lost,  second- 
ary evidence  was  allowed  to  be  given.  The  learned  judge  told  the  jury 
that,  upon  Cheetham's  evidence,  he  had  charge  of  the  property  of  the 
defendants,  and  authority  to  do  all  that  was  necessary  for  their  benefit 
in  relation  thereto,  and  that  that  gave  him  power  to  deal  with  the  master 
as  he  did, — holding  as  a  matter  of  law,  that  the  act  of  Cheetham  was 
authorized ;  and,  further,  that  if  the  owner  ratified  what  he  had  done, 
they  were  responsible  for  it.  There  clearly  was  no  misdirection  in  that; 
and  the  learned  judge  was  fully  warranted  in  directing  the  verdict  to  be 
entered  according  to  his  own  view  of  the  construction  of  the  document. 
The  general  rule  upon  the  subject  of  ratification  is  well  stated  by 
Tindul,  C.  J.,  in  Wilson  v.  Tummon,  2  M.  &  G.  236,  242  (E.  C.  L.  R. 
vol.  40),  6  Scott  N.  R.  894,  904,  where  that  learned  judge  says :  "  That 
'm  act  done /or  another  by  a  person  not  assuming  to  act  for  himself,  bat 
for  such  other  person,  though  without  any  precedent  authority  whatever, 
becomes  the  act  of  the  principal,  if  subsequently  ratified  by  him,  is  the 
£nown  and  well-established  rule  of  law.  in  that  case,  the  principal  is 
bound  by  the  act,  whether  it  be  for  his  detriment  or  his  advantage,  and 
whether  it  be  founded  on  a  tort  or  a  contract,  to  the  same  extent  as  by, 
and  with  all  the- consequences  which  follow  from,  the  same  act  done  by 
his  previotM  av^hority.  Such  was  the  precise  distinction  taken  in  the 
Year  Book,  7  H.  4,  fo.  35,(a) — that,  if  the  bailiff  took  the  heriot,  claim- 
ing property  in  it  himself,  the  subsequent  agreement  of  the  lord  woald 
not  amount  to  a  ratification  of  his  authority  as  bailiff  at  the  time ;  bat, 
^^^Ql  if  he  took  it  at  the  *time  as  bailiff  of  the  lord,  the  subseqoent 

^  ratification  by  the  lord  made  him  bailiff  at  the  time.  The  same 
distinction  is  also  laid  down  by  Anderson,  G.  J.,  in  Oodbolt's  Reports 
109 :  '  If  one  have  cause  to  distrain  my  goods,  and  a  stranger,  of  his 
own  wrong,  without  any  warrant  or  authority  given  him  by  the  other, 
takes  my  goods,  not  as  a  bailiff  or  servant  to  the  other,  and  I  bring  an 
action  of  trespass  against  him,  can  he  excuse  himself  by  saying  that  he 
did  it  as  his  bailiff  or  servant  ?  Can  he  also  father  his  misdemeanor 
upon  another  ?  He  cannot ;  for,  once  he  was  a  trespasser,  and  bis  intent 
was  manifest.' "  The  rule  referred  to  in  the  sections  quoted  from  Story 
on  Agency  does  not  apply  to  this  case :  neither  do  the  cases  as  to  stop- 
page in  transitu,  where  the  rights  of  third  persons  have  intervened. 
And  the  notice  to  quit,  or  to  determine  a  lease,  is  an  exceptional  case; 
because  the  tenant  or  lessee  is  entitled  to  know  at  the  time  it  is  given 
whether  the  notice  is  a  valid  and  effectual  notice  or  not. 

Brettf  in  support  of  the  rule. — The  plaintiff,  having  in  contemplation 
of  law  performed  his  contract,  sues  for  wages.     The  answer  set  up,  isi 

(a)  H.  7  H.  4»  fo.  24,  pi.  1.    Soo  6  M.  A  Q.  p.  239,  n.  (o)  (B.  C.  L.  R.  xviL  4A), 
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that  he  was  for  a  jastifiable  cause  removed  from  the  command  of  the 
ship,  and  so  earned  no  wages.     The  jury  having  found,  upon  a  question 
left  to  them  by  the  learned  judge,  that  there  was  no  precedent  authority 
in  Cheetham  to  remove  the  master  from  the  command  of  the  vessel,  it 
is  not  competent   to  the  defendants   now  to   insist  that   there  was. 
[Crowdkr,  J. — The  question  is,  whether  the  evidence  warranted  what 
the  learned  judge  laid  down  as  law.     He  was  quite  justified  in  causing 
the  verdict  to  be  entered  according  to  his  own  opinion  of  the  construc- 
tion of  the  authority.]     The  jury  were  fully  warranted  in  the  conclusion 
thej  came  to,  that  *Cheetham  had  not  authority  to  dismiss  the  r^ei^n 
captain.     The  office  of  the  trading-master  is  well  known  in  the  *- 
African  trade.     He  is  the  agent  of  the  owners  for  the  purposes  of 
trade  and  barter ;  but  he  has  no  authority  over  the  captain  and  crew. 
[Crowber,  J. — It  was  proved  that  many  instances  had  occurred  of  such 
agents  removing  masters.]     Assuming  Cheetham  to  have  had  no  prece- 
dent authority  from  the  defendants,  their  subsequent  ratification  of  what 
was  done  by  him  could  not  render  it  valid.     The  reasoning  of  Lord 
EUenborough  in  Bight  d.  Fisher  t;.  Cuthell,  5  East  491,  is  equally 
applicable  here. 

Crowder,  J. — I  am  of  opinion  that  this  rule  must  be  discharged.  It 
appears  to  have  been  moved  on  the  ground  of  misdirection ;  the  alleged 
misdirection  being,  that  the  learned  judge  laid  it  down  that  the  subse- 
quent ratification  by  the  defendant  of  the  act  of  Cheetham  in  dismissing 
the  plaintiff  was  equivalent  to  a  precedent  authority.  But  it  appears 
from  the  notes  of  my  Brother  Cresswell  that  he  told  the  jury  that  there 
was  a  precedent  authority,  and  that  Cheetham  had  acted  upon  that.  I 
am  of  opinion  that  he  was  right.  Cheetham  stated  that  he  had  acted 
under  a  power  of  attorney,  which  was  lost.  He  gave  evidence  of  its 
contents.  He  stated  that  it  gave  him  the  entire  charge  of  the  property 
of  the  defendants,  and  that  he  was  to  look  after  their  interests,  and  to 
act  as  their  representative.  Upon  that  the  learned  judge  said,  that, 
assuming  the  power  of  attorney  given  to  Cheetham  to  have  been  as 
alleged,  he  ruled  that  Cheetham  had  authority  to  dismiss  the  captain. 
It  seems  to  me  that  the  learned  judge  was  quite  right  in  this.  If  the 
instrument  had  been  before  him,  it  would, have  been  for  the  court  to 
decide  upon  its  meaning.  It  must  be  taken  that  the  power  of  attorney 
did  contain  what  Cheetham  said  it  ^contained :  and  the  learned  rinAa-t 
judge  decided  upon  that  assumption.  He  was  requested  to  leave  ^ 
it  to  the  jury.  He  said  he  was  of  opinion  it  was  not  for  the  jury,  but, 
as  he  was  pressed  to  do  so,  he  would  leave  it  to  them.  He,  however, 
directed  the  verdict  to  be  entered  upon  his  own  view  of  the  matter.  It 
seems  to  me,  therefore,  that  the  case  is  to  be  determined  upon  the 
assumption  that  there  was  a  precedent  authority  for  what  was  done  by 
Cheetham ;  and  therefore  it  is  unnecessary  to  consider  the  other  point, 
Tiz.,  whether  this  is  a  case  in  which  there  could  have  been  a  subsequent 
ratification.  I  am  far  from  saying  that  it  is  not :  it  is  enough  to  say 
that  it  is  unnecessary  to  decide  the  point ;  because,  if  Cheetham  had 
&  precedent  authority  to  act  as  owner,  he  had  authority  to  dismiss  the 
captain.  On  the  26th  of  December,  1856,  therefore,  the  plaintiff  was 
no  longer  captain :  and,  whether  the  owners  had  or  had  not  a  justifica- 
tion for  his  summary  dismissal,  still  he  cannot  sue  for  wages  as  captain 
after  that  day.     If  the  dismissal  was  wrongful^  the  plaintiff  may  sue  the 


461  BERWICK  t.  HOBSFALL.    E.  T.  1858. 

owners  for  wrongfully  dismissing  him :  if  rightful,  he  is  without  remedy, 
nor  ought  he  to  have  any.  Upon  this  ground,  therefore,  it  seems  to  me 
that  this  rule  ought  to  be  discharged.  Looking  at  the  notes  of  the 
learned  judge,  I  do  not  perceive  that  any  question  was  made  as  to  the 
veracity  of  Gheetham :  nor  does  it  appear  that  there  was  any  evidence 
offered  to  contradict  him,  or  in  any  way  to  shake  his  credit. 

WrLLBS,  J. — I  am  entirely  of  the  same  opinion.  The  circumstance 
of  the  jury  having  pronounced  an  opinion  upon  it  is  quite  immaterial 
when  you  come  to  look  at  what  the  question  really  was,  viz.,  whether  or 
not  certain  terms  in  a  power  of  attorney  gave  Gheetham,  the  attorney, 
authority  to  remove  the  captain  from  the  command  of  the  ship.  The 
^AafT]  terms  which  that  "^instrument  were  stated  to  contain  were  obvi* 
•J  ously  large  enough  for  that  purpose.  He  stated  that  he  was 
the  representative  of  the  owners,— ^their  plenipotentiary  in  the  African 
trade.  Seeing  the  distance  the  ship  was  from  home,  I  do  not  think  it 
a  very  far-fetched  conclusion  that  Gheetham  should  have  the  extensive 
powers  he  professed  to  have.  It  turned  out  that  the  document  which 
conferred  that  authority  upon  him  was  lost.  But  the  fact  of  a  doeu* 
ment  being  lost,  does  not  make  the  construction  of  its  contents  a  question 
for  the  jury.  The  true  rule  is  laid  down  in  Neilson  v.  Harford,  8  M*  & 
W.  806.f  The  construction  of  all  written  documents  is  for  the  court, 
and  not  for  the  jury.  It  was  for  the  judge,  therefore,  to  say  whether 
or  not  there  was  such  authority.  He  thought  there  was.  The  jary 
thought  there  was  not.  That,  however,  was  quite  immaterial,  the  ques' 
tion  being  solely  for  the  court.  The  learned  judee  did  not  leave  it  to 
the  jury  to  say  whether  or  not  they  disbelieved  Gneetham ;  nor  was  he 
asked  to  do  so :  and  the  objection  now  is,  not  that  that  was  not  left  te 
the  jury,  but  that,  the  jury  having  come  to  the  conclusion  that  Gheetham 
had  no  authority,  we  ought  to  come  to  the  same  conclusion. 

Btles,  J. — ^I  fully  agree  with  what  has  fallen  from  my  learned 
Brothers,  and  for  the  same  reasons ;  and  therefore  I  deem  it  unneces- 
sary to  add  anything.  Rule  discharged. 


The  constmotion  of  written  iastru-  diana  597 ;  Illinois  Central  Bailrptd 
toents  is  in  all  cases  matter  of.  law  for  Co.,  17  Illinois  389;  Emery  v.  Owiogs, 
the  Court:  Levy  v.  Gadsly,  8  Cranch  6  Gill  191;  Kidd  v.  Cromwell,  17 
180 ;  Welsh  v,  Dusar,  3  Binney  337 ;  Alabama  648.  And  so  of  verbal  agres- 
Fowle  V,  Bigelow,  10  Massachusetts  ments,  where  their  terms  are  cletriy 
884;  Woodman  «.  Chesley,  39  Maine  ascertained:  Fosterman  v.  Paiker,  10 
45 ;  Drew  v.  Fowle,  10  Foster  531 ;  Iredell  477 ;  Rhodes  v.  Chesson,  Bos- 
Harris  V.  Doe,  4  Blackford  369 ;  Lev-  bee,  N.  C.  336. 
iston  9.  Junction  Railroad  Co.,  7  In- 
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IN  THE  EXCHEQUER  CHAMBER. 

Eastgb  Vacation,  21  Yictobia. 

SIMMONS  V.  TAYLOR,  Public  Officer  of  THE  LONDON  JOINT 

STOCK  BANK.    May  10. 

Hfid,  by  the  Ezebeqner  Cbamber,— 4iffimiing  the  Judgment  of  the  Coart  of  CommoB  Pleas,— ^ 
that  the  statate  19  k  20  Vict.  e.  25,  wbiob  makee  a  "  crossed  check"  payable  only  to  or  through 
a  banker,  applies  to  the  state  of  the  iDstmineot  at  iht  time  of  itt  pretentment:  and  therefore 
that  the  banker  is  Jastifled  in  paying  it  otherwise  than  to  or  throagh  another  banker,  if,  when 
presented,  it  does  not  bear  any  erossing  on  the  face  of  it. 

Held  also,  that  the  erossing,  thoagh  made  by  the  drawer  himself,  forma  M  part  of  the  eheok 
itself,  and  oonsequeatly  that  its  erasure  does  not  amount  to  a  forgery. 

This  was  an  appeal  against  a  decision  of  the  Coart  of  Oommon  Pleas, 
in  which  that  court  held  that  the  statute  19  &  20  Vict.  c.  25,  which 
makes  a  ^*  crossed  check"  payable  onlj  to  or  through  a  banker,  applies 
to  the  state  of  the  instrument  at  the  time  of  its  presentmentj  and  there- 
fore that  the  banker  upon  whom  a  check  is  drawn  is  justified  in  paying 
it  otherwise  than  through  another  banker,  if,  when  presented,  it  does 
not  bear  any  crossing  on  the  face  of  it ;  and  that  the  crossing  forms  no 
part  of  the  check  itself,  and  consequently  its  erasure  does  not  amount 
to  a  forgery :  vide  2  C.  B.  N.  S.  628. 

The  short  facts  were  these ;— The  plaintiff  drew  a  check  upo&  the 
London  Joint  Stock  Bank,  drawing  across  the  face  of  it  two  parallel 
lines,  and  writing  the  words  '^  &;  Co."  at  the  end  of  the  intervening 
space,  and  enclosed  the  draft  so  crossed  in  an  envelope  addressed  to  a 
third  person.  The  check  by  some  means  fell  into  the  hands  of  a  strangeF^ 
irho  erased  the  crossing  in  such  a  manner,  that,  when  presented  at  the 
bank,  it  was  received  and  paid  as  an  uncrossed  check.  No  negligence 
was  imputed  to  the  bank :  but  the  simple  question  was,  whether,  it 
having  once  been  a  *^  crossed  eheckj**  the  bankers  were  justified  in  paying 
it  otherwise  than  to  or  through  a  banker. 

The  case  was  argued  in  the  Exchequer  Chamber  *before  Wight-  rutAai 
man,  J.,  Erie,  J.,  Crompton,  J.,  Bramwell,  B.,  Watson,  B.,  and  ^ 
Channell,  B. 

Lush^  Q.  C.  (with  whom  was  0.  Addison),  for  the  appellant. — The 
effpct  of  crossing  a  check  was  thus  described  by  Parke,  B.,  in  Bellamy 
t^.  Majoribanks,  7  Excfa.  389,  4O0,t — ^''The  erossing  a  check  cannot 
operate  as  an  endorsement  to  the  banker  whose  name  is  used,  because  it 
was  not  written  with  any  intent  to  transfer  the  property  in  the  check  to 
him,  and  it  wants  the  essential  part  of  an  endorsement^  the  delivery  of 
the  instrument  to  the  endorsee.  And  we  think  it  cannot  well  be  sup^ 
posed  that  the  usage  is  to  be  considered  as  equivalent  to  a  direction  by 
the  holder  or  drawer  tx)  the  drawee  not  to  pay  to  the  bearer,  but  to  a 
particular  person  only ;  for,  then  the  check  would  be  altered  in  a  manner 
which  would  take  it  out  of  the  exemption  of  the  stamp^act,  55  O.  3,  a 
184,  Sched.  part  1,  which  applies  to  checks  payable  to  bearer  only ;  and 
the  bankers  to  whom  it  was  addressed  would  not  be  bound  to  pay  to  the 
person  named.  We  are  therefore  of  opinion  that  a  crossing  the  check 
^h  the  name  of  a  banker  cannot  have  the  effect  of  restricting  its 
negotiability  to  such  banker  alone.  To  hold  it  to  have  this  effect  wouM 
be  to  render  the  instrument  no  longer  a  check."    That  case  was  followed 
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and  confirmed  by  Carlon  v.  Ireland,  5  Ellis  &  B.  765.  Such  being  the 
state  of  the  law,  the  statute  19  &  20  Vict.  c.  25  passes  with  the  avowed 
object  of  amending  it.  It  recites  that  ^^  doubts  have  arisen  as  to  the 
obligations  of  bankers  with  respect  to  cross-written  drafts,  and  that  it 
would  conduce  to  the  ease  of  commerce,  the  security  of  property,  and 
the  preve7ition  of  crimey  if  drawers  or  holders  of  drafts  on  bankers, 
payable  to  bearer  or  to  order  on  demand,  were  enabled  effectually  to 
direct  the  payment  of  the  same  to  be  made  only  to  or  through  some 

*48^1  *^^"^^^*  •"  ^^^  ^^  ^^^^  proceeds  to  enact,  that,  ^^  in  every  case 
^  where  a  draft  on  any  banker  made  payable  to  bearer  or  to  order 
on  demand,  bears  on  its  face  an  addition  in  written  or  stamped  letters, 
of  the  name  of  any  banker,  or  of  the  words  'and  company,'  in  full  or 
abbreviated,  either  of  such  additions  shall  have  the  force  of  a  direction 
to  the  bankers  upon  whom  such  draft  is  made,  that  the  same  is  to  be 
paid  only  to  or  through  some  banker,  and  the  same  shall  be  payable  only 
to  or  through  some  banker."  That  must  necessarily  have  the  effect  of 
controlling  the  operation  and  the  negotiability  of  the  draft.  It  is  no 
longer  payable  to  any  bearer,  but  only  to  a  bearer  who  is  a  banker. 
Payment  to  any  other  is  a  payment  unauthorized  by  the  drawer  of  the 
check.  The  obliteration  of  the  words  '^  k  Co.,"  which  formed  an  essen- 
tial part  of  the  instrument,  is  a  forgery.  [Crompton,  J. — Then,  the 
payment  could  not  be  made  even  ''to  or  through  a  banker."]  If  the 
drawee  pays  the  draft  to  or  through  a  banker,  he  pursues  the  authority. 
[Crompton,  J. — ^Not  if  it  is  a  forgery.  Bramwell,  B. — The  framer 
jf  the  act  was  evidently  ignorant  of  the  law,  and  equally  ignorant  of 
the  effect  of  the  proposed  alteration.  Suppose  I  tell  my  banker  that  I 
never  cross  checks,  and  some  one  to  whom  I  give  a  check  chooses  to 
write  a  banker's  name  across  it, — what  is  to  be  the  effect  of  that  ?  Can 
the  crossing  thus  put  on  it  form  part  of  the  instrument  ?  Surely,  it  can 
be  no  more  than  a  caution  to  the  banker.]  It  was  that  before  the  late 
act.  [Bramwell,  B. — Then  it  is  a  more  emphatic  caution  now.]  It  is 
submitted  that  it  is  impossible  to  give  any  operation  to  the  words  of  the 
statute,  without  holding  that  the  crossing  has  the  effect  of  controlling 
the  word  "bearer."  The  drawer  knows  that  it  is  customary  to  cross 
checks :  when  he  gives  a  check,  therefore,  he  gives  the  bearer  authority 
M661  ^^  ^^I'oss  it.  *The  question  is,  did  the  bankers  pay  the  money  in 
^  pursuance  of  the  authority  of  the  drawer:  Robarts  v.  Tucker, 
16  Q.  B.  560  (E.  C.  L.  R.  vol.  71).  [Crompton,  J. — How  is  the  cross- 
ing to  operate  as  a  direction,  unless  the  instrument  bears  it  on  the  flee 
of  it  at  the  time  of  presentment  ?]  The  erasure  is  a  material  alteration 
of  the  document,  which  amounts  to  a  forgery.  [Bramwell,  B. — How 
can  that  be  said  to  be  a  forgery  of  the  instrument  which  restores  it  to 
the  state  in  which  it  was  originally  issued  ?  Wigqtman,  J. — Suppose 
the  endorsement  were  struck  out  by  a  bonfi  fide  holder, — what  would  be 
the  consequence,  if  the  banker  refused  to  pay  the  draft  ?  Or,  suppose 
the  name  of  a  particular  banker  were  struck  out,  leaving  the  check  still 
a  "  crossed  check  ?"]  That  might  not  be  a  material  alteration.  Here, 
the  direction  has  been  altogether  disregarded :  the  payment  was  made 
to  a  person  who  was  not  a  banker. 

BovUl,  Q.  C.  (with  whom  was  Arehibaldjy  for  the  respondent^  was  not 
called  upon. 

WiOHTMANy  J. — ^We  are  all  agreed  that  the  judgment  of  the  Court  of 
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Common  Pleas  must  be  affirmed.  The  case  turns  upon  the  construction 
of  the  statute  19  &  20  Vict.  c.  25,  s.  1,  the  terms  of  Avhich  are  suffi* 
ciently  clear.  The  act  professes  to  be  ''  an  act  to  amend  the  law  relating 
to  drafts  on  bankers."  It  begins  with  a  recital  that  doubts  have  arisen 
as  to  the  obligations  of  bankers  with  respect  to  cross-written  drafts,  and 
that  it  would  conduce  to  the  ease  of  commerce,  the  security  of  property, 
and  the  prevention  of  crime,  if  drawers  or  holders  of  drafts  on  bankers, 
payable  to  bearer  or  to  order  on  demand,  were  enabled  effectually  to 
direct  the  payment  of  the  same  to  be  made  only  to  or  through  some 
banker:"  and  it  then  proceeds  to  enact,  that,  '*in  every  case  where  a 
draft  on  any  banker,  made  *payable  to  bearer  or  to  order  on  r^LAaj 
demand,  bears  across  its  face  an  addition  in  written  or  stamped  ^ 
letters,  of  the  name  of  any  banker,  or  of  the  words  ^  and  company,'  in 
full  or  abbreviated,  either  of  such  additions  shall  have  the  force  of  a 
direction  to  the  bankers  upon  whom  such  draft  is  made,  that  the  same  is 
to  be  paid  only  to  or  through  some  banker,  and  the  same  shall  be  pay- 
able only  to  or  through  some  banker."  That  clearly  only  gives  the 
crossing  the  eifect  of  a  direction  to  the  banker  upon  whom  the  draft  is 
made,  to  pay  it  only  to  or  through  another  banker,  if  it  appears  on  the 
face  of  the  instrument  at  the  time  of  its  presentment.  This  must  be  so 
from  the  very  terms  of  the  enactment ;  for,  unless  the  draft  bears  the 
crossing  on  its  face  at  the  time  of  presentment,  it  cannot  operate  as  a 
direction  to  the  person  to  whom  it  is  presented.  Whether  that  direction 
is  put  on  the  instrument  by  the  drawer  himself  or  by  any  other  person, 
if  it  bears  the  crossing  on  its  face  at  the  time  of  presentment,  the  banker 
who  is  to  pay  it  can  only  do  so  to  or  through  the  banker  named  or  to  or 
through  some  other  banker.  If  he  sees  the  direction,  he  is  bound  to 
obey  it.  Here,  it  appears  that  the  check,  when  presented  for  payment, 
had  no  direction  at  all  upon  the  face  of  it,  and  therefore  it  was  not  a 
draft  or  order  within  the  contemplation  of  the  act.  I  entirely  agree 
with  the  Court  of  Common  Pleas  in  thinking  that  the  crossing  is  a  mere 
direction  to  the  banker,  and  must,  to  be  of  any- avail,  appear  upon  the 
face  of  the  draft  when  presented ;  and  that  the  erasure  of  it  would  not 
constitute  a  forgery. 

Bramwell,  B. — Concurring,  as  I  do  entirely,  in  what  has  fallen  from 
my  Brother  Wightman,  I  cannot  refrain  from  remarking  that  this  piece 
of  legislation  is  an  abortive  attempt  to  perform  the  impossible  feat  of 
rendering  a  draft  which  upon  the  face  of  it  purports  to  be  payable  to  the 
bearer  not  payable  to  him.  It  is  *a  thing  which  cannot  be  done :  r-i^AaQ 
the  utmost  that  can  be  done,  is,  that  which  the  law  had  already  ^ 
done  before,  viz.,  to  make  the  crossing  of  the  check  or  draft  operate  as 
a  caution  to  the  banker  to  use  a  greater  degree  of  vigilance.(a)  It  may 
be  that  the  statute  has  turned  that  which  before  was  a  mere  caution  to 
the  banker,  into  an  absolute  direction  to  him  not  to  pay  the  draft  other- 
wise than  to  or  through  another  banker,  when  the  direction  is  put  on  by 
the  drawer  of  the  check  himself.  But,  to  hold  that  the  direction  forms 
part  of  the  instrument  itself,  would  be  to  attempt  to  perform  the  impos- 
Bible  feat  I  before  alluded  to,  or  to  do  that  which  would  be  equally 
impossible  and  inconsistent,  viz.,  to  say  that  the  crossing  should  not 
affect  the  rights  of  the  holder,  and  yet  that  the  banker  would  not  be 

(a)  Qumre,  what  consfcituteB  vigilaoce  in  a  banker,  who  baf  no  option  to  exerciso  af  to  whether 
ht  will  or  will  not  pay  the  draft  when  presented  ? 
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bound  to  pay  the  draft.  It  is  manifest  to  my  mind  that  a  bon&  fide 
holder  of  this  check  would  have  a  remedy  against  the  drawer  upon  it 
It  is  plain  that  the  negotiability  of  the  instrument  is  not  and  never  was 
affected  by  the  crossing.  I  think  the  crossing  operates  as  a  private 
direction  to  the  banker,  and  that,  if  made  by  the  customer,  the  banker 
would  be  liable  to  him  for  disobeying  it, — the  crossing  by  the  customer 
being  tantamount  to  a  direction  to  the  banker  to  pay  the  draft  only  to 
or  through  another  banker.  But,  if  the  crossing  is  put  on  by  some  one 
other  than  the  maker  of  the  draft,  I  have  a  difficulty  in  seeing  how  the 
banker  could  be  held  liable  for  not  obeying  it.  Whoever  drew  this  act 
must  have  seen  the  difficulty,  or  rather  the  impossibility,  of  making  the 
crossing  part  of  the  instrument  itself,  and  at  the  same  time  preserving 
the  negotiable  character  of  the  draft. 
The  rest  of  the  court  concurring, 

Appeal  dismissed,  with  costs. 


41^1  *I^OWIS  V.  BUTLER  and  Another,  Executors  of  CHARLES 
'^^^J  WALTON,  deceased.     May  11. 

Held,  by  tb )  Exchequer  Chamber, — affirming  the  judgmeot  of  the  Court  of  Common  Pleat,— 
that  the  executors  of  one  whose  name  has  since  his  decease  been  inserted  in  the  last  filed 
merooria'  or  return  (under  the  7  A  8  Viet.  c.  113,  b.  16),  are  not  liable  to  execution  on  a  judg- 
ment ag«inst  the  company,  altboogh  the  testator  waa  properly  reiamed  as  ft  ahareholder  ia 
preTitfw  memorials. 

Err'  r  upon  a  judgment  of  the  Court  of  Common  Pleas  on  a  special 
ca3e,-^the  question  being  whether,  under  the  circumstances  stated  in 
the  care,  the  plaintiff  was  entitled  to  issue  execution  against  the  defend- 
ants as  executors  of  one  Charles  Walton,  deceased,  upon  a  judgment 
obtained  by  him  against  the  official  manager  of  the  Royal  British  Bank 
on  the  2d  of  December,  185T,  under  the  7  &  8  Vict.  c.  113, 

It  appeared  on  the  case  that  Walton,  the  testator,  died  on  the  16th 
of  April,  1856,  and  that  his  name  appeared  in  the  memorial  (the  last) 
filed  by  the  proper  officer  of  the  company,  pursuant  to  s.  16,  in  June, 
1856.  The  court  below  held  that  the  executors  were  not  liable :  vide 
8  C.  B.  N.  S.  645  (E.  C.  L.  R.  vol.  91). 

The  case  was  now  argued  before  Wightman,  J.,  Erie,  J.,  Crompton, 
J.,  Bramwell,  B.,  Watson,  B.,  and  Channell,  B. 

Be'ikley^  for  the  plaintiff  in  error. — Looking  at  the  various  sections  of 
the  8nitute,(a)  and  especially  at  the  6th  and  7th,  by  which  the  share- 
holdtf*^  for  the  time  being,  and  their  several  executors^  admtnutmtoriy 
succ'-'^ors,  and  assigns,  are  incorporated,  and  at  the  2Ist,  which  enacts 
that  ^^  the  persons  whose  names  shall  appear  from  time  ta  time  in  the 
then  hst-delivered  memorial,  and  their  legal  repreaent^Mtives^  shall  be 
liab^ie  to  all  legal  proceedings  under  this  act  as  existing  shareholders  of 
*4701  ^^^  company,  and  shall  be  entitled  to  be  ^reimbursed,  as  suck 
J  existing  shareholders  only,  out  of  the  funds  or  property  of  th« 
company,  for  all  losses  sustained  in  consequence  thereof/'  the  defoi^ 
ants,  as  executors  of  a  person  whose  name  appears  on  the  last  filed 

(a)  The  learned  counsel  referred  to  and  commented  at  great  length  iipoB  the  folio  wing  aeefcioBH 
4,  5,  6,  7,  8,  9,  10,  11,  12,  IS,  14,  16,  17,  18,  19,  21,  and  26. 
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meoiorial,  are  elearl j  liable.  [Wnhtman,  J.-— *The  man  was  decidy  when 
tke  memorial  was  filed.]  Th^  creditor  oan  only  look  at  the  memorial  as 
filed.  The  courts  have  already  decided  that  the  party  against  whom 
execation  is  sought  need  not  be  de  facto  a  shareholder:  Fry  v.  Russell, 
8  C.  B-  N.  S.  666  (E.  C.  L,  R.  vol  91).  [Wiohtman,  J.— The  defend* 
ants  are  charged  in  their  representative  character.  It  is  incumbent  on 
the  plaintilT,  therefore,  to  show  that  the  person  whom  they  represent  was 
liable.]  He  is  made  so  by  the  express  language  of  the  21st  section. 
[Grompton,  J.-^He  had  altogether  ceased  to  be  a  '^person"  when  the 
memorial  was  filed.]  The  statute  makes  the  register  concluaive  evidence 
as  to  who  are  existing  shareholders.  [  Wiqhtman,  J. — ^The  statute  must 
receive  a  fair  and  reasonable  construction.]  In  Williams  on  Executors, 
5th  edit.  1583,  it  is  said :  '^  With  respect  to  the  liabilities  of  executora 
of  shareholders  in  public  companies,  where  the  deed  of  settlement  pro- 
vides that  the  company  shall  continue  for  a  certain  term  of  years,  and 
that  the  shares  of  a  deceased  proprietor  shall  belong  to  his  personal 
representatives,  but  that  they  shall  act  be  deemed  proprietors  until  they 
are  duly  admitted,  and  have  executed  the  deed  of  settlement,  or  done 
acme  other  act,  and  then,  and  not  before,  they  are  to  become  proprietor9 
and  receive  the  dividends,  it  is  established,  that,  on  the  death  of  a  share* 
bolder,  his  estate,  and  consequently  hi3  executors  or  administrators,  in 
their  representative  capacity,  continue  liable  until  a  new  personal  liabi-' 
lity  has  been  created  pursuant  to  the  deed  ;'*  citing  In  re  Northern  Goal 
Mining  Company,  13  Beavan  133.  In  that  case,  by  a  deed  of  settle-* 
nent  of  a  public  ^company,  it  was  provided  that  the  company  F^A^j-k 
was  to  continue  forty  years,  ^'  that  the  shares  of  deceased  pro^  ^ 
prietora  should  belong  to  their  personal  representatives,"  but  that 
executors  should  never  be  deemed  proprietors  until  they  should  be  duly 
admitted  proprietors,  on  approval  by  the  directors,  and  had  executed 
tke  deed,  &o.,'*  and  then,  but  not  before,  they  "  were  to  become  pro^ 
prietora,  and  entitled  to  receive  the  dividends :  and  it  was  held,  that^ 
upon  the  death  of  a  proprietor,  bia  estate  continued  liable,  until  a  new 
personal  liability  had  been  oreated  pursuant  to  the  deed.  The  master 
ef  the  rolls  (Lord  Langdale)  there  says :  The  shares  do  not  survive  as 
in  ordinary  cases,  and  because  they  do  not  survive,  but  are  expressly 
declared  to  belong  to  the  personal  estate  of  the  deceased  proprietor, 
they  musty  I  think,  belong  to  it,  or  form  part  of  it,  subject  to  the  inci- 
dents attending  the  possession  of  a  portion  of  the  capital  or  assets  of 
the  partnership  under  the  management  of  the  directors,  as  provided  fop 
by  the  deed ;  and,  if  profits  or  losses  arise,  I  think  that  a  right  to  a 
share  of  the  profits,  and  with  that  a  liability  to  contribute  a  share  of  the 
losses,  are  necessarily  incident  to  the  shares  themselves,  or  to  the  right 
to  the  shares."  The  Lords  Justices  have  held  that  executors  are  liable 
as  contrtbutories  under  the  winding<up  acts.  [Crompton,  J.-*-That  is  a 
totally  dtfTereat  matter.] 

Phipmnky  coDtri,  was  not  called  u^n. 

Wiohtman,  J. — I  am  of  opinion  that  the  judgmenit  of  the  Court  of 
Gomraon  Plesia  was  right,  and  muet  be  affirmed.  The  question  turoa 
upon  the  construction  to  be  put  upon  the  21st  section  of  the  7  &;  8  Vict^ 
o«  113,  which  enaots  that  **  the  persona  whose  names  shall  appear  from 
lime  to  time  in  the  then  last^deUvered  ^memorial,  and  their  legal  r^i^ro 
Npceaentativesy  shall  be  liable  to  all  legal  proceedings  under  this  '- 
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act,  a9  existing  Bhareholdera  of  the  company^  and  shall  be  entitled  to  be 
reimbursed,  as  such  existing  shareholders  only,  out  of  the  funds  or  pro- 
perty of  the  company,  for  all  losses  sustained  in  consequence  thereof." 
In  the  present  case,  it  may  have  been  the  duty  of  the  ofiScer  of  the 
company  to  deliver  a  memorial  between  the  28th  of  February  and  the 
25th  of  March :  but  it  was  not  filed  until  June ;  and,  before  the  docu- 
ment was  filed  and  became  effective  as  a  memorial,  the  individual  whose 
representatives  are  now  sought  to  be  charged  died.  The  question  is, 
whether,  under  these  circumstances,  the  deceased  comes  within  the 
description  in  s.  21,  of  ^'  a  person  whose  name  appears  in  the  memorial." 
No  doubt  the  name  was  on  the  last-delivered  memorial ;  but  it  was  not, 
within  the  fair  and  reasonable  construction  of  the  act,  the  name  of  a 
person, — which  must  mean  a  living  person.  That  seems  to  roe  to  dis- 
pose of  the  whole  matter.  The  defendants  here  are  sued  in  their 
representative  character.  To  render  them  liable  in  that  character,  it 
must  be  shown  that  the  person  whom  they  represent  was  a  person  whose 
name  appears  on  the  last-delivered  memorial.  Being  then  dead,  he  was 
not  a  person  whose  name  could  properly  be  upon  the  memorial.  I  there- 
fore think  that  the  judgment  of  the  Court  of  Common  Pleas  was  right, 
and  must  be  affirmed. 

Bramwell,  B. — I  am  entirely  of  the  same  opinion,  and  shall  only 
add  a  word  or  two  to  what  has  fallen  from  my  Brother  Wightman. 
Looking  at  the  language  of  the  9th  and  10th  sections  of  the  7  &  8  Yict 
c.  113,  the  meaning  of  the  21st  section  seems  to  me  to  be  very  obvious. 
The  9th  section  enacts  that  every  judgment,  decree,  or  order  of  any 
♦47^1  ^^^^^  *°^  justice  in  any  proceeding  against  the  company,  may 
-I  be  lawfully  executed  against,  and  shall  have  the  like  effect  on, 
the  property  and  effects  of  the  company,  and  also,  subject  to  the  provi- 
sions hereinafter  contained,  upon  the  person,  property,  and  effects  of 
every  shareholder  and  former  shareholder  thereof,  as  if  every  individaal 
shareholder  and  former  shareholder  had  been  by  name  a  party  to  such 
proceeding."  I  do  not  find  it  provided  in  any  part  of  the  statute  that 
the  judgment  is  to  have  a  greater  effect  than  that.  Now,  a  dead  man 
could  not  be  a  party  to  the  proceeding.  The  10th  section  enacts  that 
*^  it  shall  be  lawful  for  the  plaintiff  to  causd  execution  upon  any  judg- 
ment, decree,  or  order  obtained  by  him  in  any  such  action  or  suit  against 
the  company,  to  be  issued  against  the  property  and  effects  of  the  com- 
pany ;  and,  if  such  execution  shall  be  ineffectual  to  obtain  satisfaction 
of  the  sums  sought  to  be  recovered  thereby,  then  it  shall  be  lawful  for 
him  to  have  execution  in  satisfaction  of  such  judgment,  decree,  or  order 
against  the  person,  property,  and  effects  of  any  shareholder,  or,  in  default 
of  obtaining  satisfaction  of  such  judgment,  decree,  or  order  from  any 
shareholder,  against  the  person,  property,  and  effects  of  any  person  who 
was  a  shareholder  of  the  company  at  the  time  when  the  cause  of  action 
against  the  company  arose :  provided  that  no  person  having  ceased  to 
be  a  shareholder  of  the  company  shall  be  liable  for  the  payment  of  any 
debt  for  which  any  such  judgment,  decree,  or  order,  shall  have  been  so 
obtained,  for  which  he  would  not  have  been  liable  as  a  partner  in  case  a 
suit  had  been  originally  brought  against  him  for  the  same,"  &c.  A  dead 
man  could  not  be  liable  as  a  partner.  Then  comes  the  21st  section, 
which  enacts  that  ^^  the  persons  whose  names  shall  appear  from  time  to 
time  in  the  then  last-delivered  memorial,  and  their  legal  representatives) 
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t  ■  ■ — — 

shall  be  liable  to  all  legal  ^proceedings  under  this  act  as  existing  rit^A^TA 
shareholders  of  the  company,"  &g.  That  is  to  say,  they  are  the  ^ 
persons  to  whom  recourse  is  to  be  had  in  the  first  instance  to  obtain 
satisfaction  of  the  judgment.  The  21st  section  was  not  intended  to 
make  any  person  liable  who  was  not  otherwise  liable ;  but  to  describe 
what  persons  are  within  the  one  class  and  what  within  another. 
The  rest  of  the  court  concurring,  Judgment  affirmed. 


XNB  OF  BASTEB  VAGATIOK. 


VOL,  IV.— 19 


CASES 


ABOUED  AND  DECIDED 


nr  TBI 


COURT  OF  COMMON  PLEAS, 


AXD  or  TBI 


EXCHEQUER  CHAMBER, 


(Srinitq  (Kerra, 


%W.  YIGTOBIA.    1858b 


The  Judges  who  usually  sat  in  Banc  in  this  Term,  ver^ 

GOCEBURN,  C.  J.  WiLLBS,  J. 

Williams,  J.  Btlss,  J. 


MEMORANDA. 

In  the  coarse  of  the  last  Vacation,  Charles  Petersdorff,  Esq.,  of  thi 
Inner  Temple,  John  Cross,  Esq.,  of  Gray's  Inn  and  the  Middle  Templet 
John  Tozer,  Esq.,  of  Lincoln's  Inn,  and  William  Payne,  Esq.,  of  Ora/s 
Inn,  were  respectively  called  to  the  degree  of  the  Coif. 
They  gave  rings  with  the  following  mottoes : — 

Serjt.  Petersdorif, — "Nee  mora  neo  requies." 
Serjt.  Cross, — "In  Cruce  fido." 
Serjt.  Tozer, — "Et  tenui  tolas,  discreverat  aoro.*' 
Serjt.  Payne, — ^*'Reverentia  legum." 


The  pftffing  405  to  476  b»Ting  been  aeeidontally  daplicfttod  In  Ui«  orlgiiuJ  MP7»  ^ 
portion  of  the  book  baa  been  so  reprinted  in  order  to  proTent  oonAition  in  refereoM^  tf  * 
correction  would  change  the  folios  to  the  end  of  the  Tolame. 
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•NOTHAN  Md  Another  «.  THB  ANCHOR  ASSURANCB  r^A-^A 

COMPANY.    June  4.  L  *'«» 

On  the  iSd  of  Jane,  1853,  the  plaiBtilEi  (in  OlMgow)  effected  a  policy  for  2,000t  upon  the  lUW 
of  A.,  one  of  tiie  conditions  of  the  insnrmnce  being  that  the  policy  should  be  TOid  if  A.  tbonld 
(0  beyond  the  limite  of  Europe  without  leave  of  the  direotors.  7fae  pnaitttut  were  regil* 
hrlj  paid  each  half-year  down  to  the  22d  ef  Beeember,  1867. 

One  of  the  plaistilb,  who  wae  the  agent  at  Glaegow  of  the  oompany,  in  the  oonfidential  report 
made  to  them  on  the  18th  of  June,  1853,  stated, — ''  A.  has-  for  sixteen  years  past  resided 
principally  at  Belise,  Honduras :  his  health  has  not  in  any  way  suffered :  ke  intends  return- 
ing there /or  a  few  yeare  in  about  a  month:"  and  on  the  20th  he  Wrote  to  them,  "A.  proceed^ 
to  Beiiae  about  the  end  o/thie  monih." 

On  the  back  of  the  policy,  and  of  even  date  therewith,  WM  the  !%llowin^  memorandum : — "  Tha 
life  assured  under  this  policy  being  about  to  proceed  to  and  reside  at  Belise,  in  the  state  of 
Honduras,  and  an  extra  premium  of  twenty  guineas  having  been  paid  for  the  extra  risk  for 
such  residence  for  one  year,  permissfoin  ii  hereby  granted  to  the  Hfe  assured  to  proceed  tb 
aed  reside  at  Belise  aforesaid,  and  for  the  time  aforesaid,  and  fbr  so  long  thereafler  as  tha 
extra  premium  shall  from  time  to  time  be  paid  along  with  the  premium  payable  on  this 
policy  as  within  expressed." 

The  extra  premium  for  one  year's  foreign  residence  was  paid  on  the  23d  of  June,  1853,  but  A. 
did  not  in  fact  proceed  to  Belise  until  the  9th  of  June,  1856,  arriring  there  **  about  the 
middle  or  latter  end  of  August"  He  died  there  on  the  13th  6t  August,  1857,  within  a  yea» 
el  his  arrival  at  Belise : — 

Held,  that  the  permission  to  reside  "  for  one  year"  at  BeUse,  was  not  limited  to  any  particular 
year,  and  consequently  that  the  assured  were  entitled  to  recover  the  sum  insured. 


This  was  an  action  brought  by  the  plaintiffs,  sninc  for  the  benefit  o£ 
their  assignee,  Archibald  Livingston,  against  the  defendants,  for  the 
recovery  of  20002.,  the  amount  secured  bv  a  policy  of  assurance  effected 
by  the  plaintiffs  with  the  defendants  on  tne  life  of  one  Michael  Finlay- 
Bon  Stirling,  deceased,  or  of  such  sum  for  the  return  of  extra  premium 
or  other  premiums  as  they  might  be  entitled  to  recover ;  and,  by  the 
consent  of  the  parties,  and  bv  a  judge's  order^  according  to  the  Common 
Liw  Procedure  Act,  1852,  the  following  ease  was  stated  for  the  opinion 
of  the  court,  without  pleadings : — 

The  plaintiffs,  at  the  time  of  effecting  the  policy  of  assurance  herein- 
after mentioned,  were  merchants,  of  Olasgow,  trading  in  copartnership 
with  one  William  Skinner,  since  deceased,  under  the  name  and  firm  of 
Skinner,  Notman  k  Go. :  and  the  defendants  carried  on  the  business 
of  an  assurance  company  for  fire  and  life,  at  67,-  Gheapside,  London. 

Mr.  M.  F.  Stirling,  deceased,  the  person  on  whose  life  the  policy  was 
effected,  was  a  merchant  at  Olaseow ;  and  the  plaintiffs  and  Skinner, 
being  interested  in  the  *life  of  Stirling,  effected  with  the  defend-  rmAftQ 
ants,  on  the  23d  of  June,  1853,  a  policy  of  assurance  on  his.  '- 
life,  for  20002. ;  which  policy  of  assurance  is  in  the  words  and  figures 
following : — 

"  Life  policy  with  bonus. 
<<  No.  1845.     Sum  assured^  20002. 

"Anchor  Assurance  Company,  for  Fire  and  Life,  67,  Gheapside, 
London. 

^*  Half-yearly  premium,  272.  lis.  8(2. 

''Whereas  Messrs.  Skinner,  Kotmanft  Co.,  of,  &c.,  merchants,  here- 
inafter called  the  assured,  have  proposed  to  effect  an  assurance  with  the 
Anchor  Assurance  Company  in  the  sum  of  20002.  upon  and  for  the 
whole  continuance  of  the  life  of  Michael  Finlayson  Stirling,  of  No.  78, 
ViUafield  Place,  Glasgow,  aforesaid,  merchant,  and,  as  the  basis  of  this 
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aBSurance,  the  said  assured  hath  delivered  at  the  office  of  the  said  com- 
pany  a  declaration  in  writing,  signed  by  the  assured,  and  bearing  date 
the  18th  of  June,  1853 : 

''And  whereas  the  said  assured  has  paid  to  the  said  company  the  sum 
of  21 L  lis,  8d.  as  a  premium  or  consideration  of  this  assurance  for  six 
calendar  months  until  the  22d  of  December,  1853. 

''  Now  this  policy  witnesseth,  that,  if  the  said  M.  F.  Stirling  shall  die 
before  or  upon  the  22d  of  December,  1S53,  or  shall  live  bey3nd  that 
day,  and  the  said  assured  or  their  assigns  shall,  on  or  before  that  day,  ind 
on  or  before  the  22d  of  June,  and  the  22d  of  December,  in  each  and  every 
succeeding  year  during  the  continuance  of  this  assurance,  pay  to  the  said 
company  the  premium  of  27L  lis.  8e2.,  then  the  funds  and  other  property 
of  the  said  company  shall,  according  to  the  provisions  of  the  deed  of 
settlement  of  the  said  company,  be  subject  and  liable  to  pay  to  the  said 
assured,  their  executors,  administrators,  or  assigns,  within  three  calendar 
*4661  ^^^^'^^  after  satisfactory  proof  of  the  death  of  *the  said  M.  F 
■^  Stirling,  and  after  such  other  information  and  evidence  respecting 
the  time,  cause,  or  manner  of  such  death  as  the  directors  may  reasonably 
require,  shall  have  been  received  at  the  principal  office  of  the  said  com- 
pany, the  sum  of  2000/.  of  lawful  money  of  Great  Britain,  together 
with  such  further  sum  or  sums  of  money  (if  any)  as,  according  to  the 
rules  and  regulations  for  the  time  being  of  the  said  company,  shall  be 
apportioned  and  payable  as  and  by  way  of  bonus  or  addition  to  the  sam 
hereby  assured. 

"  Provided  always  that  this  policy,  and  the  assurance  hereby  effected, 
are  and  shall  be  subject  to  the  several  conditions  printed  on  the  back 
hereof,  so  far  as  the  same  are  or  can  be  applicable :  and  such  conditions 
shall  be  considered  as  forming  part  of  this  policy. 

''  Given  under  the  hands  of  three  of  the  directors,  and  sealed  with  the 
common  seal  of  the  said  company,  this  23d  day  of  June,  1853. 

(Signed)    '*  Frederick  James  Smith. 
"J.  W,  Wbstheiner. 
"John  A.  Dalby." 

The  conditions  printed  on  the  back  of  the  policy  were  in  the  words 
and  figures  following : — 

"  Anchor  Assurance  Company. 
"  Conditions  of  life  assurance. 

"  1st.  The  premium,  if  payable  annually,  must  be  paid  within  thirty 
days,  if  half-yearly,  within  fifteen  days,  and,  if  quarterly,  within  seven 
days,  next  after  the  day  or  respective  days  on  which  the  same  shall 
have  become  due,  or  the  policy  will  be  void,  and  cannot  afterwards  be 
revived,  except  at  the  discretion  and  with  the  special  permission  of  the 
board  of  directors,  and  upon  satisfactory  proof  that  the  person  whose 
life  is  assured  continues  in  good  health.  The  directors  do  not  ordinarily 
revive  policies  under  any  circumstances  after  the  lapse  of  twelve  calendar 

♦4671   *^®^^^^  ^^°™  ^^^  ^^^^  *^f  ^^^^^  becoming  forfeited ;  nor  at  any 
^   time,  except  on  payment  of  the  premiums  due,  and  interest  at 
five  per  cent,  per  annum. 

"  2d.  If  the  premium  bo  made  payable  half-yearly  or  quarterly,  and 
the  person  upon  whose  life  the  assurance  is  effected  die  before  the  whole 
amount  of  premium  for  the  current  year  of  the  policy  shall  have  been 
paid,  the  remainder  thereof  shall  be  deducted  from  the  sum  assured. 
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"  3d.  Every  policy  effected  by  a  person  on  his  own  life,  or  on  his  own 
aad  any  other  life  or  lives  jointly,  who  shall  die  by  his  own  hands,  whe- 
ther felo-de-se  or  otherwise,  shall  be  void,  except  so  far  as  any  other 
person  shall  have  acquired  a  bon£  fide  interest  therein  by  assignment  or 
by  legal  or  equitable  lien,  provided  such  assignment  or  security  shall 
have  existed,  and  notice  thereof  shall  have  been  given  to  the  company, 
not  less  than  three  calendar  months  before  the  death. 

''4th.  If  any  statement  or  allegation  contained  in  any  declaration  or 
document  mentioned  or  recited  in  the  policy  be  untrue ;  or,  if  the  assur- 
ance shall  have  been  made  through  or  in  consequence  of  any  misrepre- 
sentation, concealment,  or  fraud ;  or,  in  case  the  person  upon  whose  life 
the  assurance  is  effected  (or  either  of  such  persons  if  more  than  one) 
shall  go  beyond  the  limits  of  Europe^  or  shall  die  on  the  seas,  except  in 
passing  from  one  part  of  the  United  Kingdom  to  another,  or  in  passing 
in  times  of  peace  in  decked  vessels  from  any  European  port  to  any  other 
European  port ;  or,  being  or  becoming  a  military  or  naval  man,  shall 
enter  into  actual  service,  without  the  license  of  the  board  of  directors 
previously  obtained  ;  or  shall  die  by  duelling  or  the  hands  of  justice,—* 
this  policy  shall  be  void. 

"  5th.  If,  for  any  cause  whatever,  the  policy  becomes  void,  all  moneys 
paid  in  respect  thereof  will  be  forfeited  to  the  company. 

*"  6th.  The  capital  stock  of  1,000,000Z.,  and  other  the  stock,  j-^  .gg 
securities,  funds,  and  property  of  the  said  company  remaining  at  ^ 
the  time  of  any  claim  or  demand  made  unapplied  and  undisposed  of, 
and  inapplicable  to  prior  claims  or  demands,  shall  alone  be  liable  to  an- 
swer and  make  good  all  claims  and  demands  upon  the  said  company,  or 
otherwise,  under  or  by  virtue  of  this  policy :  and  no  director,  officer,  or 
shareholder  of  the  said  company,  his  heirs,  executors,  or  administrators, 
Bhall,  by  reason  of  this  policy,  be  in  anywise  individually  or  personally 
liable  or  subject  to  any  such  claims  or  demands,  or  to  be  sued  in  respect 
thereof:  nor  shall  any  director  or  other  shareholder  of  the  company  be 
in  anywise  charged  by  reason  thereof  beyond  the  amount  unpaid  of  his 
shares  in  the  said  capital  stock,  nor  longer  than  he  shall  retain  the  same 
shares." 

In  addition  to  the  above-recited  conditions,  a  memorandum,  in  the 
words  and  figures  following,  was,  by  authority  of  the  board  of  directors, 
endorsed  on  the  said  policy  of  assurance : — 

'^  Memorandum. 
"  Anchor  Assurance  Office,  67,  Cheapside. 

"  June  23d,  1853. 
'*  The  life  assured  under  this  policy  being  about  to  proceed  to  and 
reside  at  Belize,  in  the  state  of  Honduras,  and  an  extra  premium  of  20 
guineas  having  been  paid  for  the  extra  risk  for  such  residence  for  one 
year,  permission  is  hereby  granted  to  the  life  assured  to  proceed  to  and 
reside  at  Belize  aforesaid,  and  for  the  time  aforesaid,  and  for  so  long 
thereafter  as  the  extra  premium  shall  from  time  to  time  be  paid  along 
with  the  premium  payable  on  this  policy  a»  within  expressed. 

"  By  order  of  the  board  of  directors, 
(Signed)  "  Thomas  Bbll,  secretary." 

The  following  is  a  copy  of  the  declaration  which  was,  and  in  the 
policy  is  stated  to  have  been,  the  basis  of  this  assurance : — 
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^PaOPOBAL  fob  ▲  LiPI  AlSVRAXCS. 


} 


1 


'.} 


1.  ObrbtlMi  Mid  •amune  of  the  penon  } 
lAow  life  ii  propoMd  to  be  aaaared  ?    .    .    .  j 

%  Prefont  repideooe  nnd  profbuioii  or  ooea- 
pfttion? 

3.  Whether  mitrried  or  ilngle  ? 

i.  Place  and  date  of  birth  t        

What  OTidenee  of  age  will  be  prodnoed  ? 

1^.  Age  next  birth-day  f 

6.  If  had  the  imall-poz  or  undergone  rao- 
tisAtion  (eow-poz)  ? 

f,  IS  had  any  partiealar  determination 
l^ood  to  the  head,  or  laifeiced  from  apoplexy. 
pal|)y,  epileptie  or  other  fits,  or  fhun  insanity 

If.  If  loffered  from  habitual  cough,  spitting  | 
of  blood,  asthma*  inflammation  or  other  dis-  > 
MM  of  the  lunge,  or  from  disoMe  of  the  heart  ?  } 

•.  If  Buflbred  from  inflammation  or  other) 
diMaM  of  the  bowels,  disease  of  the  lirer,  of  V 
t|lp  kidneys  or  other  nrinafy  organs  ?    .    .    •  J 

10.  If  snfiered  from  dropsy,  fistula,  rupture, 
gout*  rhenmaUsm,  or  any  otiier  disoMe  ? 

IL  If  OTor  met  with  any  accident  or  serious  i 
perMual  ii^aiy,  state  its  nature,  and  how  long  V 
afalM  ii  ooenrred? j 

15.  If  erer  resided  abroad  t  If  yes,  stale  | 
if]|en,  where,  and  how  long,  and  whether  the  > 
Btf^s  health  suffered  from  such  residence  t    ] 

is.  If  of  sober  and  temperate  habits  ?     .    . 
1^  If  now  and  ordinarily  enjoying  good) 
bMlth? j 

16.  Is  there  any  cirenmstanee  connected^ 
with  the  health,  habiti,  or  otherwiM,  with 
which  the  dirMtors  ought  to  be  aoqnaiiiied,  or 
l^hioh  would  reiider  an  assurance  on  the  life 
mare  than  usually  hasardous  7 

|6.  Whether  the  party's  parents 
•ad  what  are  their  respeotive  ages, 
il  what  age  they  died,  and  of  what 

17.  Whether  any  and  which  of  the  party's 
BMT  relations  haTO  died  of  oonsumption,  or 
other  pulmonary  oomplaini  ? 

18.  WhAt  was  the  original  number  of  the  | 
party's  brothers  and  sisters  f  How  many  of  y 
Aem  are  dead«  and  at  what  agM  did  thoy  die  f 

19.  Whether  the  party's  life  hM  erer  bMn 
lureposed  for  aMurauM  at  any  other  and  what 
•Am  or  oflloea,  and  when,  and  what  wm  the 
raralt?       

■ 

50.  Name  and  residence  of  ordinary  medical  ^ 
^Mandant*  and  how  long  known  to  him  ?   .    .  f 

If  receiTod  medical  adTice  from  any  other  | 
perMU  be  so  good  as  state  it.       J 

51.  Name^  rMideno^  and  profcHion  of  an ' 
Intimate  friend,  not   being   a  relatiTc,  nor 
Interested  in  the  aMurance^  and  how  long 
known  to  him. 


Michael  Finlayson  Stirling. 

OlMgow,  78,  VUlafleld   PlaM^  or  BsU«b 
Honduras,  Merchant. 
Married. 

OlMgow,  30th  March,  16S0. 

Register  of  birth  and  baptism. 

Thirty-four  years. 

No. 

Vaccinated  by  Dr.  Honter. 

NcTcr. 


Nerer. 


Nerer. 


NoTor. 


I    .    •    •    .  ^ 

ts  are  alive,  | 
I.  If  dead,  V 
tdiseaaw?  ) 

} 


Nerer* 

Sixteen  yean  in  the  West  IndiM:  bsnia 
GlMgow  six  months.  Health  hM  aotsuffcnd 
in  aqy  way  whaterer. 

Temperate. 

Very  good. 


None. 


AgM.  AgM. 

FtUktr,    1    d  FatUr,  44  W  Inflammstioa. 
Mother,   j  ^  MotJUr,  68  J  p   ConstipatteB. 


None  whaterer. 

Original  number.  No. 

elcTcn      Brothen  Six 
^wtertFiTe 

NeT«r. 


]  u  f    Thns: 
ix    I  S  •{  two  di«4 
e     J  Q   [iaiaisaej. 


Nerer  had  any  regular  medical  attandMi 


Dr.  Hunter,  Sanchnhall  St 

Dr.  JamM  Miller,  Sanchnhall  Si 

Hm  known  him  for  S6  yMn. 
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Messn.  Skinner,  Notman  A  Co.,  HevoluBXt% 
Excbanfe  Square,  Qlaagow. 


S2.  Christian  and  Bamame,  present  resi- 
duM,  and  profession  or  oooupattion  of  the 
pawn  on  whose  aceoant  and  in  whose  faroar 
thi  policy  is  to  be  granted 

23.  Sam  to  be  assured,  and  term  or  nature )      ^      ^,  .  , 

.,  «v              ^  r      Two  thousand  pounds, 

of  the  assnranoe j  '^ 

24.  Whether  with  or  without  bonus  ?      .    .    .  )      With  bonus.  ' 

Premiums  to  be  paid  yearly,  or  holf-yeariy  ?  J      Ualf-yeail/. 

Signature  of  party  whose  life  is  to  be  assured.  2C  F.  STinuHCk 

We  hereby  propose  to  effsot  the  abore-mentioned  assuranoe  with  the  Anehor  Assurance  Cob- 
psny,  and  deeiare  that  the  abore  answers  are  true  and  faithful  in  all  respects,  and  we  agreo 
thst  this  declaration  shall  be  the  basis  of  the  assurance  to  be  granted  by  the  said  company. 
And  we  declare  that  we  have  not  intentionally  withheld  any  information  which  is  calculated  to 
mflaence  the  decision  of  the  directors  as  to  the  eligibility  for  assurance  of  Uie  life  proposed ; 
end  we  agree,  that,  if  any  statement  or  allegation  contained  herein,  or  in  the  answers  above 
giren,  be  untrue,  or  if  the  assurance  shall  have  been  made  through,  or  in  consequence  of,  any 
Bisrepresentation,  concealment,  or  frand,  the  policy  shall  be  void,  and  all  moneys  paid  in 
raipect  thereof  be  forfeited  to  the  company,  and  that  such  policy  shall  be  subject  to  a  oonditioA 
to  that  efieet>  and  to  other  the  conditions  usually  inserted  in  the  life  polieiee  of  the  said  ooift- 
psay. 

Dated  this  1 8th  June,  1853.  (Signnd)  SuirirBB,  Notxav,  A  Co. 

Afterwards,  on  the  11th  daj  of  December,  1854,  the  said  policy  of 
assurance,  with  the  said  memorandum  thereon,  was  dniy  assigned  bj  the 
plaintiffs,  and  delivered  over  to  one  Archibald  Livingston,  a  writer,  of 
Glasgow,  for  valuable  consideration ;  and  a  certified  copy  of  such  assign* 
ment  was  lodged  with  the  defendants ;  and  such  assignment  was  there- 
upon duly  marked  and  entered  in  the  books  of  the  defendants. 

*The  following  premiums  have  been  paid  to  the  defendants  in  r^A*fi 
respect  of  the  said  policy  of  assurance, — ^for  the  half-year  ending  ^ 
the  22d  of  December,  lo53,  272.  Us.  8(2., — for  the  half-year  endinj^  the 
22d  of  June,  1854,  211.  lis.  8<2.,— for  the  half-year  ending  the  22d  of 
December,  1854,  271.  lis.  &;.,— for  the  half-year  ending  tlie  22d  of 
Jane,  1855,  272.  lis.  8d., — for  the  half-year  ending  the  22d  cf  Decem- 
ber, 1855,  272.  lis.  8d.,— for  the  half-year  ending  the  22d  of  June, 
1856,  272.  lis.  8i.,— for  the  half-year  ending  the  22d  of  December, 
1856,  272.  lis.  8d.,— for  the  half-year  ending  the  22d  of  June,  1857, 
272.  lis.  8i., — and,  for  the  half-year  ending  the  22d  of  December,  1857, 
272.  lis.  8(2.  And,  in  addition  to  the  above  payments,  a  further  pay- 
ment of  20  guineas  was  made  to  the  defendants  on  the  23d  of  June^ 
1853,  for  permission  to  the  life  assured  to  proceed  to  and  reside  at 
Belize  aforesaid,  according  to  the  memorandum  of  that  date  endorsed 
on  the  policy  as  aforesaid;  but  no  other  payment  of  such  additional 
premium  has  ever  been  made  to  the  defendants. 

The  plaintiff,  John  Notman,  was,  before  and  at  the  time  the  policy 
was  effected,  the  agent  at  Glasgow  of  the  defendants,  and  through  him 
the  policy  was  proposed  and  elated.  In  a  report  made  by  him  as  such 
agent  to  the  defendants  on  the  18th  of  June,  1853  (a  copy  of  which 
report  accompanied  and  formed  part  of  the  case),  the  following  question 
put  by  the  defendants  to  the  said  John  Notman  is  contained,  viz.,  "  Are 
you  possessed  of  any  information,  or  acquainted  with  any  and  what  fact 
or  circumstance,  connected  with  the  actual  state  of  health  or  habits  of 
the  life  proposed  to  be  assured,  which  in  reason  and  fairness  may  appear 
to  be  material,  and  which  therefore  ought  to  be  communicated  to  the 
directors  ?    If  yon  are,  state  it  fully."    The  said  John  Notman  made 
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—  —  — ■  -  —    -       -  ■  — 

*4721   *^®  following  answer  in  *the  said  report  to  the  said  question : — 
-^   ''  Mr.  Stirling  has  for  sixteen  years  past  resided  principally  in 
Belize,  Honduras :  his  health  has  not  in  any  way  suffered :  he  intends 
returning  there  for  a  few  years,  in  about  a  month." 

In  a  letter  addressed  by  the  said  John  Notroan  to  the  defendants  on 
the  20th  of  the  same  month  of  June,  and  received  by  them  on  the  2l8t, 
he  makes  the  following  statement  with  respect  to  the  said  Mr.  Stirling : 
— *'  Mr.  Stirling  proceeds  to  Belize  about  the  end  of  this  month."  The 
said  Michael  Finlayson  Stirling  did  not  proceed  to  Belize  until  on  or 
about  the  9th  of  June,  1856,  where  he  arrived  about  the  middle  or  latter 
end  of  August,  1856 ;  and  continued  there  from  that  time  until  his 
death. 

In  the  month  of  May,  1857,  he  caught  a  cold,  which  brought  on  an 
attack  of  jaundice  and  diseased  liver,  of  which  he  died  on  the  13th  of 
August,  1857,  within  the  space  of  a  year  from  his  arrival  at  Belize :  and 
he  was  buried  at  Belize  aforesaid  on  the  same  day. 

The  fact  of  the  death  of  the  said  Michael  Finlayson  Stirling  was 
published  in  the  obituary  of  a  Glasgow  newspaper  in  the  course  of  the 
month  of  September  last,  from  which  source  the  plaintiffs  and  the  said 
Archibald  Livingston,  the  assignee  of  the  said  policy,  first  learnt  that 
the  said  Michael  Finlayson  Stirling  had  left  this  country,  and  first  learnt 
that  he  was  dead. 

Upon  becoming  acquainted  with  the  fact  of  the  decease  of  the  said 
Michael  Finlayson  Stirling,  the  said  Archibald  Livingston  communicated 
with  the  defendants ;  and  the  following  correspondence  took  place : — 

"  Policy  No.  1845.     2000J. 
"  Michael  Finlayson  Stirling, 

"  Glasgow,  22d  September,  1857. 
*A7V\  "  W®  ^S  *^  intimate  that  this  party  died  at  Belize,  ♦Honda- 
-l  ras,  on  the  13th  ult.,  and  will  thank  vou  to  forward  to  us  the 
necessary  forms  for  proving  the  death,  &c.  Of  course  you  are  aware 
that  our  Mr.  Livingston  is  in  right  of  this  policy  under  a  regular  deed 
of  assignment  duly  intimated  to  your  office. 

(Signed)        "  Livingston  k  Gardiner." 

The  following  is  a  copy  of  the  letter  of  the  managing  director  of  the 
Anchor  Assurance  Company,  in  reply: — 

'^  Anchor  Assurance  Company, 
"  67,  Cheapside,  London.     23d  Sept.  1857. 

"  Gentlemen, — In  reply  to  your  letter  of  the  22d  instant,  intimating 
the  death  of  Michael  Finlayson  Stirling,  assured  with  this  company 
under  policy  1845,  and  which  death  took  place  at  Belize,  Honduras,  I 
beg  to  refer  you  to  the  conditions  of  the  policy,  and  to  intimate  to  you, 
that,  inasmuch  as  the  assured  had  gone  abroad  without  due  notice 
thereof  and  payment  to  this  company  of  the  extra  premiums,  as  in  such 
case  is  always  done,  the  policy,  as  a  necessary  consequence,  has  become 
forfeited,  and  the  company  is  not  liable  for  any  payment  in  respect 
of  it.  "  Thomas  Cave,  Managing  Director." 

To  this  reply  Archibald  Livingston  made  the  following  answer : — 

"  Glasgow,  25th  Sept  1857. 
"  Re  Stirling's  policy,  1846. 
*^  Your  letter  of  the  23d  inst.  to  Messrs.  Livingston  k  Gardiner  is  to 


COMMON  BENCH  REPORTS.    (4  J.  SCOTT.    N.  S.)         478 

hand;  and,  before  placing  myself  in  anything  like  a  hostile  attitude 
with  the  Anchor  Assurance  Company,  I  wish  to  state  two  things  by 
way  of  explanation  regarding  the  claim  which  has  emerged  under  this 

folicy, — 1.  The  assured  left  this  country  unknown  to  me,  and  therefore 
could  not  intimate  to  the  office  what  I  did  not  know  myself.  The 
first  and  only  notice  of  the  change  of  residence  received  by  me  was 
*thftt  contained  in  the  newspaper  obituary  of  last  week  announc-  r*AnA 
ing  the  death, — 2.  By  an  endorsation  on  the  policy,  under  date  ^ 
the  23d  of  June,  1858,  liberty  is  granted  to  the  assured  to  proceed  to 
and  reside  at  Belize,  Honduras,  upon  payment  of  an  extra  premium  of 
20  guineas  for  one  year's  residence  there,  and  for  so  long  thereafter  as 
the  like  extra  premium  shall  from  time  to  time  be  paid.  Now,  as  I  have 
JQst  learned,  the  assured  did  not  then  go  to  Belize,  and  only  proceeded 
thither  last  year,  and  died  within  a  twelvemonth  of  his  landing  there, 
the  company  have  been  paid  the  extra  premium  fixed  by  themselves  for 
the  whole  period  of  foreign  residence  exigible  under  the  policy  and 
endorsation  thereon. 

*^  Having  made  you  aware  of  these  facts,  I  now  wish  to  know  whether 
the  claim  is  to  be  admitted  on  production  of  the  usual  certificates,  which 
I  shall  at  once  procure  on  being  furnished  with  the  office  forms. 

(Signed)        "  Archibald  Livingston." 

Subsequently  to  this,  the  following  letters  passed  between  the  said 
Archibald  Livingston  and  the  defendants : — 

<'  London,  26th  September,  1857. 
'*  Archibald  Livingston,  Esq. 

*'  Sir, — In  the  absence  of  Mr.  Gave,  I  have  to  acknowledge  receipt 
of  your  letter  of  yesterday's  date.  The  contingency  of  Mr.  Stirling's 
leaving  the  country  without  your  knowledge  is  one  that  you  took  upon 
yourself  when  you  purchased  the  policy.  The  license  given  in  June, 
1853,  expired  in  June,  1854,  in  consequence  of  the  extra  premium 
not  having  been  paid  from  time  to  time,  as  required  by  the  license. 

"  Per  pro.  Thomas  Cavb,  Managing  Director. 

"J.  H.  Wood." 

"  Glasgow,  28th  Sept.  1857. 
"  Policy  1845  (Stirling.) 
"Sir, — Your  letter  of  the  26th  instant  has  just  been  *received.   r#4»Tc 
As  I  wish  to  have  the  decision  of  your  board  on  the  claim  which  ^ 
has  arisen  under  the  policy,  I  will  thank  you  to  lay  the  correspondence 
which  has  passed  on  the  subject  before  the  directors  at  their  first  meet- 
ing, and  let  me  know  the  result.  "Archibald  Livingston." 

"  London,  Oct.  1st,  1857- 
"Policy  1845. 
Sir, — I  brought  your  letters,  re  this  death,  before  the  board  at  their 
meeting  this  day,  when  I  was  instructed  to  inform  you  that  they  cannot 
admit  the  claim.  "  Per  pro.  Thomas  Gave,  Managing  Director. 

«  J.  H.  Wood." 

The  question  for  the  opinion  of  the  court,  is,  whether  the  plaintifis 
are  entitled  to  recover  the  sum  assured  by  the  said  policy  of  assurance, 
or  any  and  what  sum  for  the  return  of  extra  premium  or  other  premiums, 
under  the  above  circumstances. 
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If  the  court  shall  be  of  opinion  in  the  affirmative,  then  judgment  is  to 
be  entered  up  for  the  pUintiSt  for  2000^.  and  costs,  or  auch  other  sum 
•3  the  court  may  direct :  but,  if  the  court  shall  be  of  opinion  in  the 
negative,  then  judement  of  nolle  prosequi,  with  costs  of  defence,  shaU 
be  entered  up  for  the  defendants. 

James  Wilds^  Q.  C.  (with  whom  was  John  Thampsan)^  for  the  plain- 
^nn-i  tifis.(a) — The  question  ia,  whether  by  *the  terms  of  the  memo- 
J  randum,  the  party  whose-  life  was  insured  was  bound  to  avail 
hioaself  of  the  permiasian  thereby  given  him  at  once,  or  whether,  having 
paid  a  premium  for  a  year's  residence,  he  was  at  liberty  to  go  at  any 
period,  and  reside  at  the  place  indicated  for  one  year,  in  oooaideration 
of  the  20  guineas  extra  premium.  [Cogeburn,  G.  J.f-*«-The  amount  of 
the  premium  is  calculated  with  reference  to  the  man's  age  and  state  of 
health  at  the  time  of  the  bargain.]  The  language  of  the  memorandum 
is  general.  The  liberty  ifi  granted  for  '^  a  year's  residence  at  Beliae," — 
to  commence,  of  course,  from  the  time  the  party  first  lands  there.  It 
nowhere  appears  that  the  sum  charged  for  the  extra  risk  is  fixed  with 
reference  to  the  then  age  of  the  party.  He  is  to  be  at  liberty  to  reside 
at  Belize,  for  one  year,  go  when  he  may,  and  for  so  long  thereafter,-^ 
after  the  expiration  of  that  one  year, — as  the  extra  premium  shall  from 
time  to  time  be  paid.  The  language  of  the  policy  and  of  the  memo- 
randum is  that  of  the  company,  and  therefore  is  to  be  construed,  if  there 
be  any  ambiguity  in  it,  most  strongly  against  them:  '^ Verba  chartaram 
fortius  accipiuntur  contrH  proferentem."  In  Broom's  Legal  Maxims, 
8d  edit.  529,  it  is  said :  ''  It  is  a  general  rule,  that  the  words  in  a  deed 
are  to  be  construed  most  strongly  contr^  proferentem, — regard  being 
had,  however,  to  the  apparent  intention  of  the  parties,  as  collected  from 
tlie  whole  context  of  the  instrument ;  for,  as  observed  by  Sir  W.  Black- 
«t<me,  the  principle  of  self-preservation  will  make  men  sufficiently  careful 
not  to  prejudice  their  own  interest  by  the  too  extensive  meaning  of  their 
*4771  ^^^^^'  ^^^  hereby  all  manner  of  deceit  in  *any  grant  is  avoided ; 
•^  for,  men  would  always  affect  ambiguous  and  intricate  expressions, 
provided  they  were  afterwards  at  liberty  to  put  their  own  construction 
upon  them.  Moreover,  the  adoption  of  this  rule  puts  an  end  to  many 
questions  and  doubts  which  would  otherwise  arise  as  to  the  meaning  and 
intention  of  the  parties,  which,  in  the  absence- of  it,  might  be  differently 
construed  by  different  judges;  and  it  tends  to  quiet  possession,  by  taking 
acts  and  conveyances  executed  beneficially  for  the  grantees  and  possess- 
ors." The  same  rule  of  construction  is  applied  in  the  case  of  guaran^ 
tees.  Thus,  in  Hargrave  v.  Smee,  6  Bing.  244  (E.  C.  L.  R.  vol.  19), 
S  M.  &;  P.  573,  Tindal,  G.  J.,  says :  ^^  The  question  is,  what  is  the  fair 
meaning  to  be  collected  from  the  language  used  in  this  guarantee.  The 
words  employed  are  the  words  of  the  defendant  in  this  cause,  and  there 
is  no  reason  for  putting  on  a  guarantee  a  consti:uction  different  from 

(a)  The  points  marked  for  Argument  on  the  pMi  of  the  pUinUffa,  were, — 
'<  1.  Th*t  the  license  of  the  board  of  directors  to  the  life  Assured,  to  reside  At  Belise»  sAr 
dorsed  upon  the  policy,  is  for  one  year's  residence  At  Belize  unconditionAlly,  And  thAt  tbe  extxe 
preminm  for  such  risk  bAving  been  pAid,  And  Uie  life  Assured  hAring  died  At  Beltse  withio  oai 
jeAT  of  bis  ArriTAl  And  residence  there,  the  plAintiffs  Are  entitled  to  recorer  the  sam  Assusd. 

"  2.  In  the  erent  of  the  court  deciding  thAt  the  plAintiffs  Are  not  entitled  to  reoorer  the  na 
Msnred,  thAt  they  Are  entitled  to  reoorer  the  extrA  preminm  And  such  ordinnry  prenioiitf  *> 
may  hATe  been  pAid  After  the  time  from  whieh  it  mAy  be  SAid  thAt  the  poUey  bMamt  feiMtii 
and  oeased  to  exist" 
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that  which  the  court  puts  on  any  other  mstrument.  With  regard  to 
other  iudtruokentSy  the  rule  ia,  that,  if  the  party  executing  them  leaves 
anything  ambiguous  in  his  exfHressions,  such  ambiguity  must  be  taken 
most  strongly  i^gainst  himself.''  And  in  Mayer  v.  Isaac,  6  M.  &  W.  605, 
612,t  Alderson,  B,,  says :  ^'  Undoubtedly,  the  generally  received  prin-! 
eiple  of  law  is,  that  the  party  who  makes  any  instrument,  should  take 
eare  so  to  express  the  amount  of  his  own  liability  as  that  he  may  not  be 
bound  beyond  what  it  was  his  intention  that  he  should  be ;  and,  on  the 
other  hand,  that  the  party  who  receives  the  instrument,  and  parts  with 
hk  goods  on  the  faith  of  it,  should  rather  have  a  construction  put  upon 
it  in  bis  favour,  because  the  words  of  the  instrument  are  not  his,  but 
those  of  the  other  party."  The  subject  underwent  discussion  recently 
ia  the  House  of  Lords,  in  Anderson  t^.  Fitzgerald,  4  House  of  Lords 
Cases  484,  where  Lord  St.  Leonard's  says :  *^  It  [the  policy]  is  of  course 
prepared  bv  the  ^company,  and  if  therefore  there  should  be  any  ri^±no 
imbiguity  m  it,  must  be  taken,  according  to  law,  more  strongly  ^ 
against  the  person  who  prepared  it."  Assuming,  therefore, — though  it 
is  not  admitted, — that  there  is  any  ambiguity  here,  the  same  principle 
of  construction  must  be  applied  to  this  instrument.  Then,  if  the  policy 
be  void,  the  plaintiff  will  be  entitled  at  all  events  to  recover  back  the 
20  guineas  extra  premium,  and  the  three  half-years'  premium  paid  since 
the  time  when  the  policv  so  became  void. 

BavUl^  Q.  C.  (with  whom  was  22.  JE.  Tumer\  for  the  defendant8.(a)-^ 
The  obvious  intention  of  the  parties  was  that  the  residence  at  Belize 
should  commence  immediately,  or  within  a  reasonable  time.  This  is 
plain  from  the  circumstance  of  the  extra  premium  being  declared  to  be 
payable  at  the  same  time  as  the  other  ^premiums ;  and  these  are  r^A'jQ 
payable  half-yearly.  The  application  is  for  permission  to  ^*  pro-  ^ 
ceed  to,  and  reside  at,"  Belize.  The  words  *^for  one  year"  have  refer^ 
enoe  to  the  payment  of  the  premium.  The  amount  of  premium  for  the 
foreign  residence  woald  necessarily  vary  according  to  the  age  of  the 
party  at  the  time  of  its  commencement.  In  Jenk.  Gent.  801,  it  is  said, 
— '*A  lease  is  made  for  twenty-one  years,  without  mentioning  the  time 
of  its  commencement:  it  shall  begin  immediately."  [Gockburn,  C.  J.-^ 
Every  deed  dates  from  the  time  of  its  delivery.]  No  one  can  fairly 
doubt  the  meaning  of  the  parties  here :  the  season  of  arrival  would  be 
an  important  ingredient  in  the  consideration  of  the  premium :  and  here 
the  parties  were  evidently  dealing  with  a  view  to  an  insurance  of  a 
person  upon  the  eve  of  starting.    [Gockburn,  G.  J. — ^The  company 

(a)  The  points  marked  for  argmment  on  the  part  of  the  defendants,  were  aa  follows  : — 

''1.  That  the  permission  given  by  the  defendants  to  the  said  Michael  Finlayson  Stirling  to 
proceed  to  and  reside  at  Bolise,  as  stated  in  the  memorandum,  had  expired  before  the  said 
Itiehael  Finlayson  Stirling  bad  left  England,  and  that  therefore  the  poUoy  became  forfeited  bj 
his  departore  for  Belise  in  Jane,  1856. 

**%.  That  the  permission  given  by  the  memorandum  was,  a  permission  to  proceed  to  Beliie 
within  a  short  time  after  the  23d  day  of  June,  1863, — at  all  events,  before  the  9th  day  of 
Jue,  18S6. 

"3.  That  the  language  of  the  memorandum  itself,  and  of  the  policy,  and  also  the  othar 
documents  which  form  part  of  the  case,  show  that  such  is  the  construction  to  be  put  upon  the 
memorandum ;  and  that  the  said  Michael  Finlayson  Stirling  was  not  at  liberty,  under  such 
panaission,  to  proceed  to  and  reside  at  Belise  at  any  time  after  the  23d  of  June,  1863. 

"4.  That,  the  poliey  having. become  forfeited  by  the  departure  of  the  said  Michael  FInlayiOB 
SttrliBg  to  Belisa  in  1866,  all  sums  p^ldie  t^e  ofllee  by  way  of  pramium,  extra  premiuniy  ar 
are,  oj^fjr  ^U^pofi  of.thff  Vfi^f  44«Q..f9rf«ito4." 
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might  have  placed  the  matter  beyond  doubt,  by  insertiirg  the  date  from 
which  the  year's  residence  was  to  commence.]  If  the  argument  on  the 
other  side  be  tenable,  the  party  might  have  gone  to  Belize  for  a  year's 
residence  twenty  years  after  the  date  of  the  memorandum.  [Cockburn, 
C.  J. — Perhaps  that  would  not  have  been  very  unreasonable,  seeing  that 
the  company  would  have  had  the  benefit  of  the  ordinary  premiums  for 
all  the  intervening  space.]  The  whole  bargain  was  based  on  the 
assumption  that  Stirling  was  ''about  to  proceed"  to  Belize  at  once. 
[Williams,  J. — No  doubt  he  intended  and  the  company  expected  that 
his  departure  would  take  place  at  once :  but  neither  party  atipulatsd  for 
it.]  He  was  bound  to  go  within  a  reasonable  time.  [Willes,  J. — 
What  is  to  be  the  test  of  reasonable  time, — his  convenience  or  his  plea- 
sure ?]  That  would  be  a  question  for  a  jury.  Then,  as  to  the  return  of 
premiums.     [Cockburn,  C.  J. — Tou  need  not  go  into  that.] 

«/.  Wilde  was  not  called  upon  to  reply. 
*4R01       *CocKBURN,  C.  J. — I  am  of  opinion  that  the  plaintiffs  are  en- 
-I  titled  to  judgment.    In  all  probability,  at  the  time  the  agreement 
was  entered  into  whereby  permission  was  given  to  Mr.  Stirling  to  go  to 
and  reside  at  Belize  on  payment  of  the  additional  premium  for  the  extra 
risk,  both  he  and  the  company  supposed  that  he  was  about  to  proceed 
thither  at  once,  and  consequently  that  his  period  of  residence  at  that 
place  would  commence  within  a  short  period,  viz.,  as  soon  as  he  should 
arrive  there :  but  there  is  no  stipulation  that  he  shall  proceed  to  Belize 
and  commence  his  residence  there  immediately.     By  the  terms  of  the 
agreement,  permission  is  given  to  Mr.  Stirling  ''  to  proceed  to  and  reside 
at  Belize  aforesaid,  and  for  the  time  aforesaid,  and  for  so  long  thereafter 
as  the  extra  premium  shall  from  time  to  time  be  paid  along  with  the 
premium  payable  on  this  policy."     It  is  true  that  that  language  is  some- 
what ambiguous ;  and  it  is  doubtful  whether  the  words  ''  for  the  time 
aforesaid"  have  reference  to  the  proceeding  to  as  well  as  the  residing  at 
Belize,  or  only  to  the  last  part  of  the  sentence.     I  am  inclined  to  think, 
taking  this  expression  in  conjunction  with  the  subsequent  words,  ''  and 
for  so  long  thereafter  as  the  extra  premium  shall  from  time  to  time  be 
paid,"  that  it  has  reference  to  the  residence  only,  and  not  to  the  time 
consumed  by  the  voyage.     But,  admitting  that  there  may  be  some  doubt 
as  to  this,  I  think  we  are  entitled  to  look  at  the  recital  to  ascertain  the 
meaning.     That  recital  is  as  follows: — ''The  life  assured  under  this 
policy  being  about  to  proceed  to  and  reside  at  Belize,  in  the  state  of 
Honduras,  and  an  extra  premium  of  twenty  guineas  having  been  paid 
for  the  extra  risk  for  such  residence  for  one  year,"  &c.     Now,  that  in 
terms  excludes  the  time  to  be  occupied  in  the  voyage  out.     I  think  the 
terms  of  the  permission  must  be  construed  by  that  recital :  and  the  effect 
*4Sn  ^^  ^^®  whole  is,  that  *the  person  insured  was  to  have  tweWc 
-^  months'  residence  at  Belize,  independently  of  the  time  occupied 
by  the  voyage.     It  is  said  that  that  period  is  to  date  from  the  23d  of 
June,  1853  :  but  there  is  nothing  to  be  found  in  the  contract  to  define 
the  period  from  which  the  twelve  months'  residence  is  to  date.    Mr. 
Bovill  has  pointed  out  reasons  of  considerable  cogency  why  the  com- 
pany should  find  it  to  their  interest  to  give  such  permission  for  foreign 
residence  commencing  at  or  within  a  reasonable  time  after  the  applica- 
tion.    Nothing  could  be  more  easy  than  to  express  that  in  plain  terms 
in  the  instrument  itself:  the  permission  might  be  granted  for  a  residence 
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from  a  given  day  to  another  given  day.  They  have  not,  however,  done 
80 here:  the  permission  is  given  simply  for  a  twelve  months'  residence 
at  Belize,  without  specifying  any  period  from  which  that  residence  is  to 
date.  This  instrament  being  the  language  of  the  company,  must,  if 
there  be  any  ambiguity  in  it,  he  taken  most  strongly  against  them ;  and 
there  is  nothing  to  show  that  the  agreement  is  necessarily  to  date  from 
the  23d  of  June,  1853.  Upon  the  whole,  I  think  that  the  twenty 
guineas  having  been  paid  for  the  permission  to  reside  for  twelve  months, 
the  residence  might  take  place  at  any  time. 

Williams,  J. — ^I  am  of  the  same  opinion.  As  to  the  first  line  of 
argument  urged  by  Mr.  Bovill,  on  the  part  of  the  defendants,  viz.,  that 
the  intention  of  the  parties  was  that  the  year  of  residence  should  com- 
mence from  the  23d  of  June,  1853,  I  do  not  feel  any  difficulty.  It  is 
impossible  to  reconcile  that  construction  of  the  memorandum  with  the 
words  used  in  it.  I  think,  that,  if  the  assured  had  proceeded  to  Belize 
within  a  reasonable  time  after  the  23d  of  June,  1853,  and  had  died  before 
the  expiration  of  the  year,  there  could  be  no  doubt  that  the  money  would 
have  been  payable,  ^provided  the  death  took  place  within  the  ^4^402 
year  of  residence.  Therefore,  I  think  it  is  impossible  to  con-  ^ 
tend  that  he  was  not  to  have  liberty  to  go  and  live  there  a  year  without 
the  policy  being  avoided.  But  I  have  entertained  some  doubt  whether 
the  intention  was  not  that  he  should  proceed  thither  within  a  reasonable 
time.  The  memorandum,  however,  contains  no  provision  to  that  effect; 
and  therefore  I  cannot  adopt  any  other  view  than  that  suggested  by  my 
Lord.  Suppose  all  that  passed  between  the  parties  was  this,  that  Mr. 
Stirling  had  said  to  the  company,  *'  I  want  to  go  and  reside  for  a  year 
at  Belize ;  what  must  I  pay  ?"  And  the  ansrwer  was,  ^'  You  must  pay 
twenty  guineas ;  and,  if  yon  wish  to  reside  there  for  a  longer  period, 
yon  must  pay  twenty  guineas  for  every  additional  year."  If  that  were 
all  that  passed,  there  would  be  no  agreement  for  any  particular  year. 

WiLLES,  J. — I  am  of  the  same  opinion.  I  am  by  no  means  surprised 
at  the  point  having  been  raised  by  the  company ;  nor  do  I  think  it  was 
an  unreasonable  thing  for  them  to  take  the  opinion  of  the  court  upon 
it  Both  parties  were  evidently  under  an  impression  that  Mr.  Stirling 
intended  to  proceed  to  Belize  within  a  reasonable  time  after  the  per- 
mission was  granted.  The  company  expected  that,  and  that  the  policy 
vonld  practically  be  on  the  life  of  a  person  going  to  reside  there  within 
a  short  time.  That  I  quite  see.  If  the  company  had  taken  care  to 
embody  that  intention  in  an  express  stipulation,  it  would  have  been  a 
condition,  and  would  have  placed  the  matter  beyond  all  doubt.  They 
have  not,  however,  done  so.  They  merely  recite  that  the  life  assured 
is  ^*  about  to  proceed  to  and  reside  at  Belize,  in  the  state  of  Honduras," 
which  can  only  mean  that  he  bon&  fide  intends  to  go.  They  then  go 
on  to  say,  that,  ^^  an  extra  premium  of  twenty  guineas  '''having  r*4QQ 
been  paid  for  the  extra  risk  of  such  residence  for  one  year,  per-  *- 
mission  is  thereby  granted  to  the  life  assured  to  proceed  to  and  reside 
ftt  Belize  aforesaid,  and  for  the  time  aforesaid."  That  necessarily 
implies  that  the  party  was  to  be  at  liberty  to  take  the  voyage.  The 
only  use  of  the  expression  "  about  to  proceed  to,"  &c.,  is,  to  control  the 

fiermission  afterwards  given.     The  license  stands,  therefore,  as  a  clear 
icense  to  reside  at  Belize  for  a  year,  in  consideration  of  the  payment 
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of  the  twenty  gai&eas.    The  stipttlation  ig  not  expressed  in  such  %■  ftrm 
as  to  induce  the  eoort  to  hold  it  to  amoant  to  a  oondiuon* 

BtLBS,  Jk,  having  adyised  on  the  oase  when  at  the  bar,  took  ne  part 
in  the  disoaseiofl*  Jadgtaenl  for  the  plaintifiL 


EITGHIN  V.  WILSON  and  Another.    JToy  29. 

To  entitle  a  pl&ltttiiF  to  an  ofdet  to  dtspeuae  with  penonal  tenrlee  of  a  writ  of  tiitDmoaB  opos 
one  of  two  deftndfeUitt,  ttedHbetB  of  a  flrm  sued  ae  aeoepton  of  a  biU  of  ezohange,  it  is  not 
•noagh  to  ihow  that  he  has  ^ona  abn>ady  and  has  no  private  residenoe  here:  the  affidsTtt 
must  show  upon  the  faoe  of  it  reasonable  grounds  fbr  indneing  the  oourt  to  oonclude  that  he 
Is  erading  serrioe  of  the  writ 

Thu  17th  section  of  the  Common  Law  Prooedare  Act,  1862  (15  &  16 
Yiot.  c.  76)  enacts  that  "  the  service  of  the  writ  of  snmmo&s,  uhereter 
it  may  be  praeticabUy  shall,  as  heretofore,  be  personal ;  but  it  shall  be 
lawful  for  the  plaintiff  to  apply  from  time  to  time,  on  affidavit,  to  the 
court  out  of  which  the  writ  of  summons  issued,  or  to  a  judge ;  and,  ia 
case  it  shall  appear  to  such  court  or  jud^e  that  reasonable  efforts  hsTD 
been  made  to  effect  personal  service,  and  either  that  the  writ  has  come 
'^'4841  ^  *^^^  knowledge  of  the  defendant,  or  th^  he  trilfully  evada 
-■  service  of  the  samey  and  has  not  appeared  thereto,  it  shall  be  law- 
ful for  such  court  or  judge  to  order  that  the  plaintiff  be  at  liberty  to 
proceed  as  if  personal  service  had  been  effected,  subject  to  such  coadi* 
tions  as  to  the  court  or  judge  maj  seem  fit"  And  the  7th  section  of 
the  Bills  of  Exchange  Act,  1855  (18  k  19  Vict.  e.  67),  enacts  that  "^  the 

E revisions  of  the  Common  Law  Procedure  Act,  1852,  and  the  Common 
law  Procedure  Act,  1854,  and  all  rules  made  under  or  by  virtue  of 
either  of  the  said  acts,  shall,  so  far  as  the  same  are  or  may  be  made 
applicable,  extend  and  apply  to  all  proceedings  to  be  had  or  taken  under 
this  act." 

This  action  was  brought  by  the  endorsee  against  the  defendants  ts 
acceptors  of  a  bill  of  exchange  for  498Z.  15s.,  dated  the  17th  of  October, 
1857,  and  payable  three  months  after  date.  The  defendants  are  mer- 
chants carrying  on  business  together  in  partnership  at  Liverpool.  A 
mrit  under  the  Bills  of  Exchange  Act,  1855,  had  been  served  personally 
Upon  M'lver,  one  of  the  defendants,  but  it  had  been  found  impossible  to 
serve  the  other  defendant.  Upon  application  to  M'lver,  he  stated  that 
the  defendant  Wilson  was  in  America,  that  he  did  net  know  his  precise 
address  there,  that  he  had  recently  addressed  a  letter  to  him  at  the 
Post-Offiee,  New  York,  and  that  he  had  no  private  residence  here. 
Upon  an  affidavit  stating  these  facts, 

Malcolm  moved  for  an  order  under  the  17th  section  of  the  Common 
Law  Procedure  Act,  1852,  that  the  plaintiff  be  at  liberty  to  proceed  ts 
If  personal  service  had  been  effected  upon  Wilson.  [Cbowber,  J.— 
What  special  circumstances  are  disclosed  in  your  affidavit,  to  bring  tbe 
case  within  the  act  ?}  The  debt  is  a  partership  debt ;  and  one  partner 
has  been  duly  served. 

*4851       *^^^  CuRiAM.-^Thete  is  nothing  to  show  that  the  absent 
-^  partner  is  keeping  out  of  the  way  to  evade  service.     The  case  is 
clearly  not  within  the  statute.  Rule  refused. 
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Hm  defendant,  on  Uie  19th  of  Aagngt,  1853^  eontracted  to  purchaae  of  the  plaintiC  a  parcel  of 

(AaMQin  waete-iilky  "  to  arrit«  in  all  probability  in  January  and  February  next,  but  ftirthet 

fartiealan  will   be  finished  respec^g  the  nikno  of  i^ip  or  ahips  in  the  next  nail 

or  OB  receipt  of  the  neat  after  that."    The  seoond  maU  after  the  19th  of  Angntt  arrived  id 

LoDdon  on  the  19th  of  September.    No  name  of  any  ship  wae  then  eommnnioated  to  the 

defendant ;  and,  on  the  ]  8th  of  January,  1854,  the  defendant  wrote, — "  We  give  you  on4  i$4ek 

ftvm  this  day's  date  to  give  to  us  the  name  of  the  ship  on  which  the  20,000  lbs.  of  Chassum 

is  on  board,  and,  in  default  of  your  compliance  with  our  request,  we  shall  consider  the  same 

as  a  breach  ef  the  contract  of  the  19fih  of  August  last.    To  this  the  plaintifT  replied  on  the 

SUM  day, — *'  I  am  happy  to  be  able  to  remove  the  uneaainess  you  feel  respecting  the  arrival 

of  the  20,000  lbs.  Chassum  to  your  contract  of  10.  8.  53,  by  imforming  you  that  it  is  already 

iRived,  and  that  yon  will  receivo  invoice  in  due  oouxve."    On  the  19th,  the  defendant  wrote, — 

'To«r  letter  of  yesterday  is  not  an  answer  to  onre  of  the  same  date,  which  required  th^ 

BSBM  ef  the  ah^  on  which  the  Chassum  had  been  shipped ;  and  this  is  the  information  which 

we  now  again  call  for :  but,  as  you  say  the  Chassum  has  arrived,  there  is  no  occasion  for  the 

deUy  of  a  week  in  giving  the  information,  which  we  now  ask  for  in  th4  co«r«e  o/  to-morrovo/ 

In  deftult  of  which  we  shall  act  as  indicated  in  our  letter  of  yesterday."    The  names  of  two 

ships  were  given  on  the  24th  and  25th  of  January  :-^ 

Bold,  that  the  defendant's  offnr  to  renew  the  eoatraeinot  having  been  in  terms  accepted  by  tlM 

plaintiff,  the  defendant  was  at  liberty  to  retract  it;  and  that  hia  letter  of  the  19th  of  Januaij 

was  a  sufficient  retractation. 

This  was  an  actioo  sgainst  the  defeodaiKi  for  not  aeeepting  certain 
dk  pursuant  to  contraet. 

The  declaration  stated  that  the  plaintiff,  at  the  request  of  the  defend-* 
aiity  agreed  to  sell  to  the  defendant,  and  the  defendant  agreed  to  hoy 
from  the  plaintiff,  a  large  quantity,  to  wit,  20,000  lbs.  of  Chassum  waste* 
silk,  at  Qd.  per  pound,  the  said  silk  to  arrive  in  London  probably  in 
January  or  February,  1854,  but  further  particulars  to  be  furnished  re^ 
q)eet]ng  the  name  of  the  ship  or  ships  in  the  mail  next  after  the  making 
of  the  said  agreement,  or  on  receipt  of  the  mail  next  after  that ;  and  it 
tas  also  agreed  between  the  plaintiff  and  the  defendant  that  the  silk 
tbould  be  equal  to  a  sample  in  possession  of  the  broker :  Averment,  that 
afterwards,  and  before  the  month  of  *  January,  1854,  had  elapsed,  c^aqq 
tbe  defendant  waived  the  said  agreement  so  far  as  it  related  to  ^ 
jMTticulars  respecting  the  name  of  the  said  ship  or  ships  being  furnished 
m  the  mail  next  after  the  making  of  the  said  agreement,  or  on  receipt 
of  the  mail  next  after  that,  and  the  defendant  gave  to  the  plaintiff  tne 
fiirth«r  time  ef  one  week  from  the  18th  of  January,  1854,  for  the  pal^ 
tieolars  being  furnished  by  the  plaintiff  to  the  defendant  respecting  the 
name  of  the  said  ship  or  ships ;  and,  in  eonsideration  of  the  premises, 
and  that  the  plaintiff  would  furnish  particulars  respecting  the  name  of 
tke  aatd  ship  or  sfaips  within  the  said  period  of  one  week,  and  would 
observe  Che  said  ngreement  in  all  things  on  his  part  to  be  observed, 
except  as  to  the  part  thereof  so  waived  as  aforesaid,  the  defendant 
promised  the  plaintiff  to  accept  the  said  silk,  and  pay  for  the  same  at 
tbe  rste  and  in  manner  aforesaid:  That  the  said  quantity,  to  wit,  20,000 
Um.,  of  Chassum  waste-silk  equal  lo  the  said  sample  having  nrnved  in 
London  aforesaid  in  two  ships,  that  is  to  say,  the  '*  Chalmers"  and  the 
'^Benares,"  he,  the  plaintiff,  within  the  week  next  ensuing  the  said  18th 
of  Jasaary,  lft&4,  furnished  to  the  defendant  the  names  of  the  said 
skips  as  the  ships  in  whiok  the  said  silk  had  arrived,  and  he,  the  plain* 
tiff,  then  tendered  and  offered,  and  thea  and  ever  since  had  been  ready 
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and  willing  to  deliver,  the  said  silk  to  the  defendant,  and  he,  the  plain* 
tiff,  had  observed  all  things  necessary  to  entitle  him  to  have  the  said 
silk  accepted  and  received  and  paid  for  by  the  defendant  according  to 
the  said  agreement :  Tet  that  the  defendant,  disregarding  his  said  agree- 
ment, had  not  accepted  or  received  the  said  silk,  or  any  part  thereof, 
although  a  reasonable  time  for  his  accepting  and  receiving  the  said  silk 
had  elapsed  before  the  commencement  of  this  suit ;  and  the  defendant 
*4871  ^^^  wholly  refused  to  accept  and  receive  the  same ;  whereby  the 
^  ^plaintiff  had  lost  and  been  deprived  of  the  benefit  of  the  said 
sale  of  the  said  silk. 

The  defendant  pleaded, — ^first,  that  the  plaintiff  did  not  agree  to  sell, 
nor  the  defendant  to  buy,  the  said  silk  as  in  the  declaration  first  alleged, 
— secondly,  that  the  defendant  did  not  promise  as  in  the  declaration 
alleged, — thirdly,  that  he,  the  iefendant,  did  not  waive  the  said  agree- 
ment so  far  as  it  related  to  the  said  particulars  respecting  the  name  of 
the  said  ship  or  ships,  or  give  the  plaintiff  the  further  time  alleged  for 
the  particulars  being  furnished  by  the  plaintiff  respecting  the  name  of 
the  said  ship  or  ships,  as  alleged, — ^fourthly,  that  the  alleged  agreement 
in  the  declaration  mentioned  was  made  by  corresponding  bought  and 
sold  notes,  and  upon  the  terms  thereof,  and  not  otherwise ;  and  that  the 
terms  of  the  bought  note,  wherein  the  defendant  was  described  as  Leo- 
nino  Brothers  k  Go.  were  as  follows  [setting  it  out] :  That  further  par- 
ticulars were  not  furnished  to  the  defendant  respecting  the  name  of  the 
said  ship  or  ships  in  the  mail  next  after  the  making  of  the  said  alleged 
agreement,  or  on  receipt  of  the  mail  next  after  that,  although  both  those 

{)eriods,  and  a  reasonable  time  for  furnishing  the  said  further  partico- 
ars  had  elapsed  long  before  the  alleged  waiver  and  giving  of  time, 
whereby  the  said  contract  was  broken  by  the  plaintiff,  and  the  defendant 
discharged  from  its  fulfilment :  And  that,  after  the  alleged  waiver,  giving 
of  time,  and  promise,  and  before  the  plaintiff  had  accepted,  assented  to, 
or  acted  upon  the  same,  or  either  of  them,  and  before  the  plaintiff  had 
agreed  to  furnish  the  alleged  particulars  within  the  said  period  of  one 
week,  or  to  observe  the  said  agreement  except  as  to  the  part  alleged  to 
have  been  waived,  the  defendant  retracted  his  alleged  waiver  and  pro- 
mise, and  gave  notice  thereof  to  th«  plaintiff, — fifthly,  that  the  said 
*4881  ^^^^^^^7  equal  to  the  said  sample  '''did  not  arrive  in  the  said 
-*  ships  as  alleged, — sixthly,  that  the  plaintiff  did  not  within  the 
iaid  week  furnish  to  the  defendant  the  names  of  the  said  ships  as 
alleged. 

Upon  these  several  pleas  the  plaintiff  joined  issue. 

The  cause  came  on  for  trial  before  Jervis,  G.  J.,  at  the  sittings  in 
London  after  Trinity  Term,  1855,  when  a  verdict  was  by  consent  found 
for  the  plaintiff,  subject  to  the  opinion  of  the  court  upon  the  following 
case, — the  damages  to  be  referred,  if  the  decision  of  the  court  should 
be  in  favour  of  the  plaintiff: — 

The  plaintiff,  during  the  period  to  which  the  case  refers,  was  a  mer- 
chant carrying  on  business  in  London.  During  the  same  period,  the 
defendant  also  was  a  merchant  carrying  on  business  in  London,  under 
the  firm  of  Leonino  Brothers. 

Mr.  H.  W.  Eaton  was  a  silk-broker,  carrying  on  business  in  the  city 
of  London ;  and  in  the  sale  and  purchase  of  the  silk  in  question  was 
the  broker  and  agent  of  the  plaintiff  and  defendant  respectively. 
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Oq  the  19ch  of  August,  1853,  a  contract  was  made  between  the 
plaintiflf  and  the  defendant,  through  the  said  Mr.  Eaton,  as  their  respect- 
ive broker  and  agent,  for  the  sale  bj  the  plaintiff  to  the  defendant  of  a 
parcel  of  Ohassuin  waste-silk,  the  terms  of  which  contract  are  contained 
in  bought  and  sold  notes  made  and  signed  by  the  said  Mr.  Eaton  as  the 
agent  and  broker  of  the  said  parties  respectively.  The  following  is  a 
copy  of  the  sold  note  which  was  sent  by  the  said  Mr.  Eaton  to  the 
plaintiff: — 

"  London,  19th  August,  1853.  Sold  for  account  of  Mr.  Gilbert 
Gilkes  a  parcel  of  Chassum  waste-silk,  20,000  lbs.,  at  9d.  per  lb.,  East 
India  Company's  terms ;  to  arrive  in  all  probability  in  January  and 
Fcbraary  next ;  but  further  particulars  will  be  furnished  respecting  the 
name  of  ship  or  ships  in  the  next  mail  or  on  receipt  of  the  next 
after  that.  It  is  also  understood  ^that  the  silk  is  to  be  equal  to  r4e4^Qq 
sample  in  possession  of  the  broker.  Should  the  ship  sink,  this  '- 
is  to  be  considered  no  sale. 

"  Heney  W.  Eaton,  33,  Old  Broad  Street." 

[A  copy  of  the  bought  note,  which  was  in  the  same  terms,  was  also 
Bet  out.] 

Chassum  waste-silk  was  and  is  imported  chiefly  from  India. 

At  this  time,  in  regular  course,  two  mails  from  India  arrived  overland 
in  this  country  in  each  month.  It  was  usual  to  notify  by  mails  thus 
arriving  the  sailing  of  vessels  for  England;  and  information  of  the  fact 
of  sailing  reached  England  in  this  way  a  considerable  time  before  the 
vessels  themselves  could  reach  their  destination.  The  departure  of  ves- 
sels for  this  country  which  in  due  course  would  arrive  in  January  and 
February  might  thus  have  been  known  here  in  the  preceding  months  of 
September  and  October. 

Tiie  mail  referred  to  in  the  bought  and  sold  notes  as  the  "next  mail" 
vas  received  in  London  from  Calcutta  on  the  28th  of  August,  1853; 
and  the  mail  therein  referred  to  as  the  ''  mail  next  after  that,"  was 
received  in  London  on  the  19th  of  September,  in  the  same  year. 

The  plaintiff  was  unable  to  furnish,  and  did  not  furnish,  to  the  de- 
fendant, on  receipt  of  the  said  mails,  or  either  of  them,  particulars  of 
any  ship  or  ships  as  the  ship  or  ships  in  which  the  said  silk  contracted 
to  be  sold  by  the  plaintiff  to  the  defendant,  or  any  part  thereof,  was 
shipped. 

Shortly  after  the  19th  of  September,  1853,  viz.,  on  the  22d  of  that 
month,  the  defendant  wrote  and  sent  to  Mr.  Eaton  the  following  letter: — 

*'  By  your  contract  of  the  19th  August,  it  was  agreed  that,  on  the 
arrival  of  the  July  mail  from  India,  at  the  latest,  you  were  to  furnish 
03  with  the  name  of  the  vessel  on  which  were  shipped  the  20,000  lbs. 
*Cha88um  bought  through  you.     We  beg,  therefore,  you  will  do  r+^gQ 

Mr.  Eaton,  having  communicated  to  the  plaintiff  the  contents  of  this 
letter,  on  the  following  day  wrote  and  sent  to  the  defendant,  by  the 
plaintiff's  direction,  the  letter  following : — 

"  London,  23d  September,  1858. 
'*  I  am  in  due  receipt  of  your  letter  of  yesterday,  and  have  been  in 
communication  with  my  principal  respecting  the  parcel  of  Chassum.     I 
regret  that  by  this  last  mail  from  India  he  has  had  no  advice  of  the 
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vessels  by  which  it  was  to  be  sent ;  but  any  particulars  respecting  it 
that  may  arrive  by  the  next  mail  shall  be  immediately  transmitted  to 
you.'* 

On  the  24th  the  defendant  wrote  and  sent  the  following  letter  to  Mr. 
Eaton : — 

"  We  are  in  receipt  of  your  letter  of  yesterday,  informing  us  that 
you  are  still  unable  to  furnish  us  with  the  name  of  the  vessel  by  which 
the  parcel  of  Ghassum  we  bought  through  you  was  to  be  sent.  This 
being  contrary  to  the  clause  in  your  contract  of  the  19ih  August  last, 
wherein  it  was  stipulated  that  we  should  have  the  name  of  the  vessel  on 
the  arrival  of  last  mail,  at  the  latest,  we  beg  to  protest  against  this 
deviation  from  the  contract :  and  we  have  to  hold  you  and  your  princi- 

f>al  responsible  for  any  damage  which  may  arise  to  us  from  this  irregu- 
aritv." 

Mr.  Eaton  thereupon  sent  a  copy  of  the  last-mentioned  letter  to  the 
plaintiff,  enclosed  in  the  letter  following : — 

<<  London,  24th  September,  1853. 

"  Upon  informing  my  buyer  that  I  was  unable  to  give  him  particulars 
of  the  ships  by  which  the  parcel  of  Ghassum  sold  for  you,  to  arrive  on 
the  19th  of  August  last,  was  to  be  sent,  he  has  sent  me  a  letter,  the 
*49n  ^^Py  ^^  which  I  now  annex,  protesting  against  *the  irregularity 
-^  in  not  conforming  to  the  clause  in  the  contract  which  states  that 
the  names  of  the  ships  were  to  be  furnished  on  receipt  of  the  last  mail 
from  India." 

After  this,  the  following  correspondence  passed  relating  to  the  Chas- 
Bum  waste-silk  purchased  by  the  defendant  from  the  plaintiff  as  aforesaid. 
The  letters  were  respectively  written  and  received  by  the  persons  by  and 
to  whom  they  respectively  purport  to  be  written  and  addressed,  and 
they  were  so  written  and  received  in  the  order  in  whici)  they  are  set 
out,  and  on  the  days  on  which  they  respectively  bear  date.  Mr. 
Rodwell,  to  whom  two  of  the  letters  were  addressed,  and  by  whom  one 
of  them  was  written,  was  the  managing-clerk  of  Mr.  Eaton. 

"London,  12  mo.  13,  1853. 
**  Henry  Rodwell  (at  H.  W.  Eaton's,  38,  Old  Broad  Street.) 
"  It  is  important  for  me  to  know  whether  your  buyer  wishes  to  hate 
the  20,000  lbs.  Ghassum  delivered  to  him  at  9i.,  in  accordance  with  the 
terms  of  contract.     Please  let  me  know  definitely  in  the  course  of  the 
day.  »*  Gilbert  Gilkes." 

"London,  12  mo.  16th,  1853. 
"  Henry  Rodwell  (at  H.  W,  Eaton's,  33,  Old  Broad  St.) 
"  Not  having  a  reply  to  my  inquiry  of  the  13th  relative  to  the  20,000 
lbs.  Ghassum  at  9(2.  per  lb.,  I  write  to  request  thou  wilt  inform  thv 
buyer,  that,  if  he  does  not  decide  to  accept  my  offer  to  cancel  the  con- 
tract by  the  end  of  the  present  week,  I  shall  consider  him  bound  to 
accept  delivery  at  the  price  above  stated,  and  act  accordingly.  The 
fairness  of  this  course  I  am  sure  thou  wilt  admit. 

"  Gilbert  Gilkes." 

"  Mr.  Gilbert  Gilkes.  "  17th  December,  1853. 

♦4921       "  ^'^' — ^  requested  by  you,  I  have  seen  Messrs.  *LeoDioo 
-^  k  Co.  upon  the  subject  of  your  contract  dated  19th  August, 
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1833,  agreeing  to  deliver  to  them  certain  Bengal  Chassum  daring  the 
months  of  January  and  February,  1854,  also  to  give  them  the  names 
of  the  ships  in  which  it  was  to  arrive,  on  receipt  of  the  next  mail,  or  the 
next  but  one  after  date  of  the  contract.  I  am  sorry  to  say  that  the 
only  reply  I  can  obtain  from  them  is,  that  it  is  their  intention  to  claim 
of  you  compensation  for  the  loss  they  have  sustained  by  your  not  per- 
forming the  latter  condition  of  this  contract.  I  will  of  course  do  all  in 
my  power  to  induce  them  to  change  their  determination. 

"for  H.  W.  Eaton,  Henry  Rodwbll." 

"  London,  10th  January,  1854. 
"  H.  W.  Eaton,  Esq.,  Old  Broad  Street. 

"  Dear  Sir, — We  beg  to  hand  you  on  the  other  side  our  claim  for 
damage  sustained  for  the  non-fulfilment  of  your  contract  of  the  19th 
August,  1853,  for  20,000  lbs.  of  Chassum.  Damage,  3d.  per  lb.| 
making  250/.,  for  which  please  send  me  a  check,  or  to  name  your 
principal  in  order  that  we  may  claim  from  him  the  amount. 

"  Lbonino  Brothers." 

"Mr.  Gilbert  Gilkes.  "  13th  January,  1864. 

"  Sir, — I  beg  to  enclose  you  a  copy  of  the  contents  of  a  note  just 
received  from  Messrs.  Leonino  Brothers,  to  which  I  beg  your  immediate 
attention.  "  Henry  W.  Eaton." 

The  above  letter  of  the  10th  of  January  is  the  letter  of  which  copy 
▼as  then  enclosed. 

"  Henry  W.  Eaton.  "  1  mo :  14,  1854. 

"  I  am  duly  in  receipt  of  thy  note  accompanying  a  copy  of  one  from 
Leonino  Brothers  relative  to  the  contract  for  20,000  lbs.  Chassum  at  9d. 
per  lb.,  to  be  delivered  in  this  and  the  following  month.  I  am  very 
much  surprised  in  the  manner  in  which  they  write,  as  the  time  for 
delivery  is  not  yet  arrived  ;  and  more  *especially  so  when  I  take  r*4qq 
into  account  the  proposal  made  to  me  to  allow  them  to  cancel  the  ■- 
contract.  Under  the  circumstances,  I  can  do  no  other  than  deliver  the 
Chassum  to  contract,  which  I  intend  to  do  in  the  course  of  this  and  the 
following  month.     I  shall  feel  obliged  by  thy  informing  them  of  this. 

"Gilbert  Gilkes." 

"Messrs.  Leonino  Brothers.  "  17th  January,  1854. 

"  I  beg  to  hand  you  a  copy  of  a  letter  just  received  from  my  principal, 
Mr.  Gilbert  Gilkes,  in  reply  to  your  letter  of  the  10th  instant,  a  copy 
of  which  was  forwarded  to  him.  "  H.  W.  Eaton." 

The  above  letter  of  14th  of  January  is  the  letter  of  which  a  copy  was 
then  enclosed. 

"  Mr.  Gilbert  Gilkes.       '  "  London,  18th  January,  1854. 

"  Sir, — Mr.  H.  W.  Eaton  having  sent  us  a  copy  of  your  letter  to  him 
14th  instant,  in  reply  we  beg  to  state  thfit  toe  give  you  one  week  from  this 
day's  date  to  give  to  us  the  name  of  the  ship  on  which  the  20,000  lbs.  of 
Chassum  is  on  board;  and,  in  default  of  your  compliance  with  our 
feqaest,  we  shall  consider  the  same  as  a  breach  of  the  contract  of  the 
19th  of  August  last  on  your  part,  and  shall  then  take  such  measures  as 
we  may  deem  necessary  for  the  protection  of  our  interests. 

<*  Lbonino  Brothers." 
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On  the  same  18th  of  January,  1854,  and  immediately  after  the  receipt 
by  him  of  the  letter  from  the  defendant  last  set  forth,  the  plaintiff 
applied  to  Mr.  Spensley,  a  silk-broker  then  carrying  on  business  in 
London,  to  procure  for  him  20,000  lbs.  of  Ghassum  vaste-silk  equal  to 
the  above-mentioned  sample ;  and,  in  order  to  enable  him  to  do  so,  the 
plaintiif  produced  and  gave  to  Mr.  Spensley  a  sample  of  the  said  silk. 
♦4Q4.1  *^^  *^®  same  day,  the  said  Mr.  Spensley  secured  for  the  plain- 
^  tiff  the  refusal  of  41  bales  of  Ghassum  waste-silk  which  hid  been 
brought  from  Galcutta  to  London  in  the  ship  "  Ghalmers ;"  and  Mr. 
Spensley  informed  the  plaintiff  thereof,  and  at  the  same  time  informed 
him  that  he  expected  to  secure  for  him  the  refusal  of  another  parcel  of 
Ghassum  waste-silk  sufficient  to  make  up  the  20,000  lbs.,  which  last- 
mentioned  parcel  of  silk  had  been  brought  from  Galcutta  to  London  in 
the  ship  "Benares."  The  plaintiflTs  object  in  thus  applying  to  Mr. 
Spensley,  was,  to  obtain  the  means  of  delivering  20,000  lbs.  of  Ghassuni 
waste-silk  to  the  defendant  at  the  contract  price,  if  the  defendant  would 
receive  the  same  as  for  and  in  fulfilment  of  such  contract. 

On  receiving  this  information,  the  plaintiff,  on  the  same  day,  wrote 
and  sent  to  the  defendant  the  following  letter : — 

"Leonino,  Brothers.  "18.  1  mo.,  1854. 

"  Gentlemen, — ^Your  favour  of  this  date  is  duly  received,  and  I  am 
happy  to  be  able  to  remove  the  uneasiness  you  feel  respecting;  the 
arrival  of  the  20,000  lbs.  Ghassum  to  your  contract  of  19.  8.  53,  bj 
informing  you  that  it  is  already  arrived,  and  that  you  will  receive 
invoice  in  due  course.  "  G.  Gilkes." 

On  the  18th  of  January,  1854,  Mr.  Spensley  secured  for  the  plaintiff 
the  refusal  of  55  bales  of  Ghassum  waste-silk,  being  the  aforesaid  parcel 
of  silk  which  had  been  brought  to  London  in  the  "  Benares  ;'*  and,  on 
the  following  morning  early,  he  informed  the  plaintiff  thereof. 

Except  as  above  may  appear,  no  notice  or  information  was  given  to 
the  defendant  of  what  occurred  between  the  plaintiff  and  Mr.  Spensley, 
or  of  any  steps  taken  by  Mr.  Spensley  in  consequence, 
^j^qr-i  After  this,  the  following  correspondence  passed  *relative  to 
^  the  said  silk,  and  the  aforesaid  contract  for  the  same,  between 
the  plaintiff  and  the  defendant. 

The  letters  were  respectively  written  and  received  by  the  persons  by 
and  to  whom  they  respectively  purport  to  be  written  and  addressed,  and 
were  so  written  and  received  on  the  days  on  which  they  respectively  bear 
date,  and  in  the  order  in  which  they  are  set  out.  Mr.  Gotterill,  the 
writer  of  one  of  the  letters,  was  the  attorney  of  the  defendant,  and  Mr. 
Beavan,  the  writer  of  another  of  them,  was  the  plaintiff's  attorney. 

"Mr.  Gilbert  Gilkes.  "London,  19th  January,  1854. 

"  Sir, — Your  letter  of  yesterday  is  not  an  answer  to  ours  of  the  sjime 
date,  which  required  the  name  of  the  ship  on  which  the  Ghassum  had 
been  shipped;  and  this  is  the  information  which  we  now  again  cal]  for: 
but,  as  you  say  the  Ghassum  has  arrived,  there  is  no  occasion  for  the 
delay  of  a  week  in  giving  the  information,  which  we  now  ask  for  in  the 
course  of  to-morrow ;  in  default  of  which,  we  shall  act  as  indicated  in 
our  letter  of  yesterday.  "  Lbonino  Brothers." 
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"  Leonino  Brothers.  "  1  mo.  23,  1854. 

"  Gentlemen, — Referring  to  my  note  to  you  of  the  18th  instant,  I  beg 
to  inqaire  when  it  will  be  convenient  for  you  or  your  broker  to  compare 
the  20,000  lbs.  Chassum  to  contract  with  the  sample. 

"Gilbert  Gilkes." 

"Mr.  Gilbert  Gilkes.  "London,  28d  January,  1854. 

"  Dear  Sir, — We  have  your  letter  of  this  date,  and  beg,  as  a  prelimi- 
nary to  answering  it,  to  know  by  what  ship  the  Chassum  you  offer  us 
has  arrived.  "  Lbonino  Brothers." 

"Leonino  Brothers.  "1  mo.  24,  1854. 

"Gentlemen, — In  compliance  with  yours  of  *yesterday,  re-  r*4Q/» 
ceJTed  this  morning,  I  now  forward  you  samples  of  41  bales  of  ^ 
Chassum  ex  *  Chalmers,'  Nos.  1/41,  to  your  contract.     The  remaining 
quantity  I  purpose  sending  to-morrow^  with  all  particulars.     You  wiu 
find  them  generally  better  than  sample  contracted  for. 

"Gilbert  Gilkes." 

«  Mr.  Gilbert  Gilkes.  "  January  24th,  1854. 

"  Sir, — Messrs.  Leonino  Brothers  have  shown  me  their  contract  and 
correspondence  with  you.  They  consider  you  were  bound  to  give  them 
the  name  of  the  ship  soon  after  she  sailed,  that  is,  as  soon  as  informa- 
tion of  her  sailing  had  been  received  here :  and  they  cannot  accept  in 
satisfaction  of  your  contract  a  cargo  which  has  been  here  for  two  or 
three  months,  and  has  been  repeatedly  offered  for  sale  to  them  and 
others.  Therefore,  as  you  have  not  properly  met  their  applications, 
they  desire  me,  on  their  behalf,  to  give  you  notice  that  they  consider 
the  contract  violated  by  you,  and  at  an  end ;  and  that  they  will  not 
take  the  silk  per  '  Chalmers,'  or  any  other  from  you. 

"W.    H.    COTTERILL." 

"  Messrs.  Leonino  Brothers.  ''  1  mo.  25,  1854. 

"  Gentlemen, — In  accordance  with  my  letter  of  yesterday,  I  beg  to 
inform  you  that  the  name  of  the  vessel  by  which  the  rest  of  the  Chassum 
deliverable  to  your  contract  has  arrived,  is  the  'Benares.'  In  conse- 
quence of  your  solicitor's  letter,  to  hand  this  morning,  I  do  not  send  the 
samples,  as  he  therein  informs  me  you  decline  to  receive  any  silk  what- 
ever from  me,  or  to  this  effect.  "  Gilbert  Gilkes." 

"Messrs.  Leonino  Brothers.  "London,  26  January,  1854. 

"Gentlemen, — Mr.  Gilkes  has  consulted  me  on  the  subject  of  your 
refusal  to  accept  20,000  lbs.  of  Chassum  silk  pursuant  to  contract.  I 
have,  therefore,  to  request  *the  name  of  your  solicitor,  to  whom  r^^Qir 
I  may  send  process,  instead  of  troubling  you  personally.  ^ 

"  William  Bevan." 

The  "  Chalmers"  sailed  from  Calcutta,  on  the  27th  of  April,  1853, 
with  the  said  41  bales  of  silk  on  board,  and  arrived  in  London  on  the 
7th  of  October,  1853 :  and  the  "  Benares,"  with  the  said  55  bales  of 
silk  on  board,  sailed  from  Calcutta  on  the  21st  of  August,  1853,  and 
arrived  in  London  on  the  6th  of  December,  in  the  same  year.  The  said  41 
bales  and  55  bales  together  made  up  20,000  lbs.  of  Chassum  waste-silk  ; 
and  sue))  silk  was  equal  to  the  sample  mentioned  in  the  bought  and  sold 
notes.    The  plaintiff  would  have  delivered  the  said  silk  to  the  defendant 
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within  a  reasonable  time  after  the  25th  of  January,  1854 :  bat  tbe 
defendant  refused  to  receive  the  same,  contending  that  he  was  not  liable 
80  to  do  under  the  abore-mentioned  circumstances. 

The  defendant  is  to  be  at  liberty  to  contend  that  the  statements  in 
the  case  as  to  Mr.  Spensley,  and  what  was  done  by  him,  are  irrelevant, 
and  would  have  been  inadmissible  in  evidence  for  the  plaintiff:  and,  if 
the  court  shall  be  of  that  opinion,  such  statements  are  to  be  treated  as 
struck  out  of  the  case. 

The  court  are  to  draw  any  inferences  of  fact  from  the  premises,  which 
the  jury  ought  reasonably  to  have  drawn. 

The  question  for  the  opinion  of  the  court,  is,  ivhether  the  plaintiff  is 
entitled,  under  the  above-stated  circumstances,  to  recover  in  this  action; 
and  the  verdict  is  to  be  entered  on  the  several  issues  as  the  court  shall 
direct. 

Montague  Smithy  Q.  G.  (with  whom  was  Unthank),  for  the  plaintiff.(a) 
*ilQftl  — ^^^  ^*^^®  stated  in  the  special  ♦case  clearly  sustain  the  declara- 
•I  tion.  Assuming  that  the  naming  of  the  ship  or  ships  was  a 
condition  precedent  as  the  contract  originally  stood,(6)  the  plaintiff 
performed  his  contract  as  amended  by  the  new  term  introduced  by  the 
subsequent  correspondence.  The  mail  by  which  the  name  of  the  ship 
should  have  been  communicated  arrived  in  London  on  the  19th  of  Sep- 
tember, 1853.  The  plaintiff  being  unable  to  comply  strictly  with  the 
terms  of  the  contract  in  that  respect,  a  correspondence  ensued  between 
him  and  the  defendant;  and,  on  the  18th  of  January,  1854,  the  latter 
wrote, — "  We  give  you  one  week  from  this  day's  date  to  give  us  the 
name  of  the  ship  on  which  the  20,000  lbs.  of  Chassum  is  on  board ;  and, 
in  default  of  your  compliance  with  our  request,  we  shall  consider  the 
same  as  a  breach  of  the  contract  of  the  19th  of  August  last.*'  Upon 
the  receipt  of  this  letter,  the  plaintiff  procured  the  necessary  quantity 
of  silk  of  the  quality  and  description  contracted  for,  and  on  the  same 
day  gave  the  defendant  notice  of  its  arrival,  by  a  letter  in  which  he 
said, — *^  I  am  happy  to  be  able  to  remove  the  uneasiness  you  feel  respect- 
ing  the  arrival  of  the  20,000  lbs.  Chassum  to  your  contract  of  19.  8.  53, 
by  informing  you  that  it  is  already  arrived,  and  that  you  will  receive 
invoice  in  due  course."  That  was  a  clear  acceptance  of  the  terms  of  the 
waiver.  [Crowder,  J. — The  plaintiff  does  not  even  then  communicate 
the  name  of  the  ship.]  By  the  terms  of  the  defendant's  letter,  be  had 
a  week  to  do  so.  [Cockburn,  C.  J. — ^Tou  say,  that,  provided  the  silk  was 
of  the  description  and  quality  contracted  for,  it  need  not  have  been  afloat 
at  the  time  of  the  contract  ?]  It  is  not  necessary  to  go  so  far :  the  vessels 
♦4991  ^^  *  which  the  silk  tendered  was  brought  were  afloat  at  the  time  the 
-^  contract  was  made.  On  the  19th,  the  defendant  wrote, — *^Yoar 
letter  of  yesterday  is  not  an  answer  to  ours  of  the  same  date,  which 
required  the  name  of  the  ship  on  which  the  Chassum  had  been  shipped; 
and  this  is  the  information  which  we  now  again  call  for:  but,  as  yoa  say 
the  Chassum  has  arrived,  there  is  no  occasion  for  the  delay  of  a  week  in 
giving  the  information, — which  we  now  ask  for  in  the  course  of  to-mor- 

(a)  The  points  markod  for  Argnment  on  the  part  of  the  plain  tiff,  were, — "That  the  namiBf 
of  the  ship  was  not  a  condition  preoedent,  or,  if  it  was,  that  it  was  waired ;  and  that  «aeb 
waiver  oould  not  be  retracted  by  the  defendant  after  it  had  been  acted  on  bj  the  plaintif  bj 
hif  procnrtng  the  necessary  silk  through  Mr.  Spensley,  as  mentioned  in  the  special  casew** 

(6)  See  QreATCfl  v.  Legg,  0  Bxob.  709, f  11  Sxoh.  042.1 
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row;  in  default  of  which,  we  shall  act  as  indicated  in  our  letter  of 
yesterday.**  That  was  no  retractation  of  the  offer  of  the  preceding  day. 
[CocKBURN,  0.  J. — The  letters  of  the  23d  seem  rather  to  intimate  that 
both  parties  considered  the  matter  still  open.  On  the  18th,  there  is  an 
offer  to  waive  a  breach  already  incurred :  on  the  same  day,  there  is  a 
sort  of  qualified  acceptance  of  the  waiver ;  and,  on  the  24th  and  25tby 
the  defendant  is  infoimed  of  something  which  if  he  had  known  it  before 
would  have  induced  him  to  withhold  his  waiver.  The  question  is, 
whether  the  defendant  could  retract  his  waiver  after  it  had  been  accepted 
bv  the  plaintiff.]  And  acted  upon  by  his  procuring  the  requisite  quan- 
tity of  silk.  This  is,  in  truth,  not  so  much  a  waiver,  as  a  new  contract 
upon  the  terms  of  the  old  one  other  than  the  time  for  giving  the  name 
of  the  ship.  If  the  defendant  could  retract  his  offer  of  the  18th  of 
January,  the  facts  hardly  amount  to  a  retractation.  He  had  given 
seven  days  for  communicating  the  ships*  names;  and  the  name  of  the 
one  was  given  on  the  24th,  and  the  other  on  the  25th,  and  the  stipulated 
quantity  of  silk  out  of  those  ships  (which  was  equal  to  the  sample)  was 
offered  within  the  seven  days.  [Williams,  J. — When  do  you  say  there 
was  a  contract  to  give  the  names  within  seven  days?]  When  the  plain- 
tiff assented  to  the  proposal,  by  his  letter  of  the  same  date.  [Cock- 
burn,  C.  J. — *That  letter  does  not  adopt  the  new  contract  in  the  r^cAA 
terms  of  the  defendant's  offer.  The  plaintiff's  letter  in  substance  '- 
sajs,  ^^You  do  not  want  the  name  of  the  ship:  you  shall  have  the 
goods/']  The  invoice  would  necessarily  mention  the  ships'  names. 
Besides,  it  was  enough  if  the  plaintiff  assented  to  give  the  names  of  the 
ships  within  the  seven  days. 

Athertorij  Q.  C.  (with  whom  was  Cohen\  contrd.. — By  the  terms  of 
the  contract,  the  plaintiff  undertakes  not  later  than  the  arrival  of  the 
second  mail  from  the  date  (which  proved  to  be  the  19th  of  September, 
1853),  to  notify  the  names  of  the  ship  or  ships  by  which  the  silk  was  to 
arrive.  The  contract  is  dated  the  19th  of  August,  1853.  It  contem- 
plated not  only  that  the  silk  which  was  its  subject  was  afloat  at  the  time, 
but  that  it  was  on  board  a  ship  or  ships  the  sailing  of  which  had  not  yet 
been  ascertained  in  this  country ;  two  mails  being  allowed  for  that  pur- 
pose. [CocKBURN,  C.  J. — Would  not  silk  by  the  "  Chalmers"  and  the 
"Benares"  have  satisfied  the  contract,  if  the  names  of  those  vessels  had 
been  communicated  to  the  defendant  on  the  14th  of  January  ?]  Those 
ihips  were  not  in  the  contemplation  of  the  parties  at  the  time  of  the 
contract.  '^  The  Chalmers"  had  sailed  from  Calcutta  nearly  four 
months  before.  On  the  19th  of  September,  1853,  therefore,  there  was 
a  clear  breach  of  the  contract :  and  there  is  no  pretence  for  saying  that 
there  was  any  waiver  of  that  breach,  or  any  new  contract,  down  to  the 
18th  of  January,  1854.  Now,  what  was  the  state  of  things  on  that 
day?  The  *^  Chalmers"  sailed  from  Calcutta  on  the  27th  of  April,  and 
arrived  in  London  on  the  7  th  of  October,  1853:  and  the  ^*  Benares" 
Bailed  from  Calcutta  on  the  21st  of  August,  and  arrived  here  on  the  6th 
of  December,  1853.  The  fact  of  those  vessels  having  sailed  would  be 
known  in  this  country  in  June  and  *October  respectively.  What  r^cA-i 
does  the  defendant  offer  by  his  letter  of  the  18th  of  January,  L 
1854  ?  He  says, — "  We  give  you  one  week  from  this  day's  date  to  give 
OS  the  name  of  the  ship  on  which  the  20,000  lbs.  of  Chassum  is  on 
board."    Whatever  be  the  construction  of  that  offer,  it  was  not  accepted 
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80  as  to  make  it  obligatory  as  a  new  contract  on  the  part  of  the  plaintiff. 
No  ship  is  named ;  but  the  defendant  is  told  that  the  silk  contracted  for 
has  already  arrived,  and  that  he  will  receive  the  invoice  in  due  course. 
There  is  no  evidence  of  the  plaintiff's  having  accepted  the  defendant's 
offer  in  the  sense  in  which  he  must  have  accepted  it  to  entitle  him  to 
succeed  upon  these  pleadings,  viz.  as  having  taken  upon  himself  a  bind- 
ing obligation,  so  as  to  give  the  defendant  a  cause  of  action  for  a  breach 
of  that  new  contract.  The  defendant,  therefore,  had  a  perfect  right  to 
retract  his  offer. 

M,  Smithy  in  reply. — The  defendant's  letter  of  the  18th  of  January 
gave  the  plaintiff  seven  days  to  name  the  ships.  [CocKBURN,  C.  J. — 
Yes,  provided  there  was  an  adoption  of  the  terms  of  the  offer,  so  as  to 
give  a  cause  of  action  for  the  breach  of  it.]  The  plaintiff's  answer 
amounts  to  an  assent, — "The  silk  has  arrived,  and  you  will  receive 
invoice  in  due  course.**  The  defendant  might  reasonably  infer  from  that 
that  the  plaintiff  meant  to  comply  with  the  offer  which  had  been  made 
to  him.  There  is  no  evidence  of  any  retractation  of  the  offer  before  the 
name  of  one  ship  was  given ;  and  it  was  not  necessary  that  the  names 
of  both  should  be  given :  it  was  enough  if  that  came  before  the  expira- 
tion of  the  seven  days.  By  his  letter  of  the  23d,  the  defendant  treats 
the  offer  as  still  open. 

CocKBURN,  C.  J. — I  am  of  opinion  that  the  defendant  is  entitled  to 
*5021  ^^^®  judgment  of  the  court.  The  facts  lie  *in  a  narrow  compass. 
J  The  action  is  brought  for  the  breach  of  a  contract  for  the  pur- 
chase of  a  large  quantity  of  silk  upon  a  condition  which  is  admitted  to 
be  a  condition  precedent,  viz.  that  the  name  or  names  of  the  ship  or 
ships  by  which  the  silk  was  to  come  should  be  furnished  by  the  next 
mail  or  on  receipt  of  the  next  after  that.  The  second  mail  after  the 
date  of  the  contract  arrived  in  this  country  on  the  19th  of  September, 
1853 ;  but  no  ship's  name  was  communicated.  On  that  day,  therefore, 
the  plaintiff  broke  his  contract,  and  the  defendant  was  entitled  to  con- 
sider it  at  an  end.  Instead,  however,  of  availing  himself  of  the  breach, 
the  defendant,  on  the  18th  of  January,  1854,  writes  to  the  plaintiff 
offering  him  a  week's  further  time.  Upon  the  letter  conveying  that 
offer,  and  the  plaintiff's  answer,  the  question  mainly  turns.  The 
defendant  writes, — *'  We  give  you  one  week  from  this  day's  date  to  give 
us  the  name  of  the  ship  on  which  the  20,000  lbs.  of  Chassum  is  on 
board ;  and,  in  default  of  your  compliance  with  our  request,  we  shall 
consider  the  same  as  a  breach  of  the  contract  of  the  19th  of  August  last 
on  your  part,  and  shall  then  take  such  measures  as  we  may  deem  neces- 
sary for  the  protection  of  our  interests."  The  plaintiff's  answer  to  that 
is, — "  I  am  happy  to  be  able  to  remove  the  uneasiness  you  feel  respect- 
ing the  arrival  of  the  20,000  lbs.  Chassum  to  your  contract  of  19.  8.  53, 
by  informing  you  that  it  is  already  arrived,  and  that  you  will  receive 
invoice  in  due  course."  The  declaration  sets  out  the  contract,  and 
avers  that  the  defendant  waived  the  same  as  far  as  it  related  to  the 
particulars  respecting  the  name  of  the  ship  or  ships  being  furnished 
Dy  the  arrival  of  the  second  mail,  and  that  the  defendant  gave 
tne  plaintiff  a  week's  further  time  from  the  18th  of  January,  1854, 
for  the  particulars  being  furnished  to  him  respecting  the  name  of 
the  ship  or  ships,  that  within  the  week  next  ensuing  the  said  I8tb 
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*of  January,  1854,  the  plaintiff  furnished  to  the  defendant  the  r+cno 
names  of  the  said  ships,  and  tendered  the  silk,  but  that  the  ^ 
defendant  refused  to  accept  the  same.  The  fourth  plen,  which  is  the 
material  one,  states,  that,  after  the  alleged  waiver  and  giving  of  time, 
and  before  the  plaintiff  had  accepted,  assented  to,  or  acted  upon  the 
same,  and  before  the  plaintiff  had  agreed  to  furnish  the  alleged  par- 
ticulars within  the  said  period  of  one  week,  the  defendant  retracted  his 
alleged  waiver  and  promise,  and  gave  notice  thereof  to  the  plaintiff. 
The  question  is,  whether  the  plaintiff  accepted  the  defendant's  offer  in 
the  terms  in  which  it  was  made,  before  the  defendant  retracted  it.  The 
defendant's  offer  is  couched  in  plain  terms, — "  I  give  you  one  week  to 
name  the  ship."  The  plaintiff's  answer  amounts  in  effect  to  this, — "  You 
are  now  proposing  that  I  should  within  a  week  furnish  you  with  the 
name  of  the  ship  in  which  the  silk  is :  but  that  is  altogether  unnecessary ; 
the  silk  is  arrived,  and  you  shall  receive  the  invoice  in  due  course."  He 
does  not  even  say,  ^^You  shall  have  the  name  within  the  time  you 
mention."  It  appears  to  me  that  Mr.  Atherton's  argument  is  well 
founded.  The  fair  way  to  judge  of  the  matter,  is,  to  consider  what 
would  be  the  situation  of  the  parties  if  the  defendant  had  sued  the  plain- 
tiff for  not  furnishing  the  name  of  the  ship  or  ships  within  the  week. 
The  answer  of  the  plaintiff  would  have  been, — '^  I  did  not  promise  to 
furnish  the  name  within  that  time."  It: may  very  fairly  b^  said  that 
this  was  a  captious  proceeding  on  the  part  of  the  defendant :  but,  the 
plaintiff  being  altogether  at  his  mercy,  he  had  an  undoubted  right  to 
prescribe  the  terms  upon  which  alone  he  would  renew  the  contract.  He 
did  prescribe  certain  terms ;  and,  unless  the  plaintiff  accepted  his  offer 
in  the  terms  in  which  it  was  made,  the  defendant  clearly  had  a  right  to 
revoke  his  offer.  I  think  it  is  clear  that  '^'the  plaintiff's  letter  r^t^zfu 
was  not  an  acceptance,  so  as  to  create  a  binding  contract,  and  ^ 
therefore  that  the  defendant  was  entitled  to  revoke  the  offer. 

WiLLiikMS,  J. — I  am  of  the  same  opinion.  I  entertain  considerable 
doubt  whether  the  plaintiff  ever  did  name  the  ships  within  the  meaning 
of  the  contract.  But  it  is  unnecessary  to  consider  that ;  for,  I  think  it 
clear  that  the  plaintiff  has  failed  to  prove  his  right  of  action  as  developed 
in  the  declaration.  The  declaration  does  not  rely  on  the  waiver,  except 
as  raising  a  new  contract :  and  the  question  is,  whether  that  contract  is 
made  out.  Assuming  it  to  be  a  contract  which  would  be  binding  on  both 
Bides,  there  is  no  proof  of  it..  The  plaintiff's  letter  of  the  18th  of 
January  is  no  acceptance  of  the  defendant's  offer.  He  evidently  shrink^ 
from  coming  to  any  terms  about  naming  the  ship :  he  evades  the  question. 
If  it  could  have  been  made  out  upon  the  facts  that  there  was  a  contract 
that  was  binding  between  the  parties  notwithstanding  the  plaintiff  had 
not  accepted  the  offer  in  its  terms,  possibly  the  declaration  might  have 
been  amended,  to  meet  that  view  of  the  case.  But  it  seems  to  me  that 
that  is  impossible.  The  defendant  says, — "  If  you  will  furnish  me  with 
the  name  of  the  ship  within  a  week,  I  will  consent  to  consider  the 
contract  as  a  still  existing  contract."  The  plaintiff  might  have  fixed 
that  proposal  by  nanodng  the  vessel  at  once.  But  it'  seems  to  me  that  a 
one-sided  contract  like  that  may  be  retracted  before  acceptance.  And 
this  offer  was  retracted. 

Crowder,  J. — I  am  of  the  same  opinion.  I  also  must  say  that  I 
entertain  considerable  doubt  whether  the  names  of  the  ships  were  given 
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in  accordance  with  the  intention  of  the  parties.  But  it  is  unnecessary 
*f\Q^l  to  decide  that,  because  the  plaintiff's  letter  of  the  18th  *of 
-I  January,  1854,  clearly  was  no  acceptance  of  the  proposal  contained 
in  the  defendant's  letter  of  the  same  date.  I  think  the  fourth  plea  was 
made  out.  Looking  at  the  two  letters,  it  seems  to  me  to  be  clear  that 
the  defendant's  letter  was  a  conditional  offer  to  renew  the  contract, 
provided  the  name  of  the  ship  was  given  within  a  week.  The  language 
of  that  letter  evidently  refers  to  a  ship  which  had  not  yet  arrived,  and 
must  have  been  so  understood  by  the  plaintiff.  That  is  clear,  from  the 
expression  used,  '^ on  which  the  20,000  lbs.  of  Chassum  is  on  board'* 
The  plaintiff  in  answer  writes, — ''  I  am  happy  to  be  able  to  remove  the 
uneasiness  you  feel  respecting  the  arrival  of  the  20,000  lbs.  Chassum 
to  your  contract  of  19.  8.  53,  by  informing  you  that  it  has  already 
arrived,  and  that  you  will  receive  invoice  in  due  course."  Can  that  be 
said  to  be  an  acceptance  of  the  defendant's  offer  ?  The  plaintiff's  letter 
shows  that  he  understands  the  defendant's  proposal  as  having  reference 
to  goods  ^^  expected  to  arrive."  It  is  giving  the  go-by  to  the  defendant's 
offer.  The  defendant  had  a  right  to  prescribe  terms,  arbitrary  though 
they  seem  to  have  been.  There  was  nothing  like  an  acceptance  on  the 
18th  :  and,  on  the  following  day,  there  comes  that  which  appears  to  me 
to  be  a  clear  retractation  of  the  defendant's  previous  offer,^-changing  the 
offer  of  a  week  to  a  day.  For  these  reasons,  it  seems  to  me  that  the  fourth 
plea  is  proved,  and  that  it  affords  a  sufficient  answer  to  the  declaration. 

Judgment  for  the  defendant 

Where  a  negotiation  is  conducted  by  by  the  party  making  the  original  pro- 
letters,  a  proposition  made  on  one  side,  position  :  Ocean  Ins.  Go.  v.  Carring- 
professedly  accepted  by  the  other,  but  ton,  8  Connecticut  357.  See  Hamilton 
with  a  material  qualification  annexed,  v.  Lycoming  Ins.  Co.,  5  Pennsylranu 
will  not  constitute  a  contract  until  the  State  339. 
qualification  be,  in  its  turn,  accepted 


MKt^a^  *ROBERTS  V.  THE  GREAT  WESTERN  RAILWAY  COM- 
*^^^J  PANY.  . 

The  first  coaiit  of  the  decaration  stated  that  the  defendants  were  the  owners  and  ooeopten  of 
a  railway,  and  of  a  station  thereon  fbr  the  loading,  unloading,  Ae.,  of  cattle  earned  therebj, 
and  of  a  yard  adijoining  the  station  and  railway,  into  and  through  which  yard  catUe  broafhc 
by  the  railway  to  the  station  were  used  and  accustomed  and  were  obliged  to  pass  in  goin; 
from  the  station  to  a  certain  common  highway  near  thereto ;  and  that  the  defendant  bj 
reason  of  the  premises  ought  to  have  made  and  maintained  good  and  sufficient  fences  between 
the  said  yard  and  the  railway,  so  as  to  prevent  cattle  lawfully  being  in  the  yard  from  ftr^* 
ing  thereout  into  and  upon  the  railway ;  but  that  they  omitted  to  make  and  maintain  si«b 
fences,  whereby  a  bull  of  the  plaintiff,  lawfully  being  in  the  yard,  on  his  way  to  the  higbirsy. 
without  default  or  negligence  on  his  part^  strayed  from  the  yard  on  to  the  railway,  and  wm 
killed  by  a  passing  train  : — Held,  that  there  was  no  liability  upon  the  company,  eitber  bj 
the  common  law  or  by  the  statute  8  A  9  Vict.  e.  20,  s.  6S,  to  fence  their  yard  from  the  rsil* 
way,  and  consequently  that  the  eount  disclosed  no  causo  of  action. 

The  second  count  alleged  that  a  certain  bull  of  the  plaintiff  was  lawfully  in  a  dose  a^joini&f  • 
railway  of  which  the  defendants  were  owners  and  occupiers,  and  along  which  railwajr  tbej 
had  not  made  any  fences  for  preventing  cattle  being  in  the  dose  flrom  straying  thereootop«o 
the  railway,  and  that»  whUst  the  bull  was  lawMly  iu  the  close,  the  defendants  and  their  a** 
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Tuts,  negli^ntly  and  wrongfttlly,  chaaed,  startled,  and  frightened  the  ball,  and  so  caused  it 
to  run  apon  the  railway,  where  it  was  killed.  At  the  trial,  it  appeared  that  the  bull,  with 
other  cat^e  which  had  been  brought  by  the  railway,  being  in  the  station  yard,  a  place 
vnlighted  and  not  fenced  from  the  railway,  a  porter  came  out  of  the  office  with  a  lantern 
such  as  were  ordinarily  used  by  porters  in  his  hand,  and  that  the  light  startled  some  of  the 
beasts,  and  oaosed  the  plaintiff's  bull  to  mn  upon  the  line,  where  it  was  knocked  down  and 
killed  by  a  passing  train : — Held,  no  evidence  for  the  jury  that  the  company's  servants  had 
been  guilty  of  negligence. 

This  was  an  action  against  the  Great  Western  Railway  Company,  for 
negligence. 

The  first  count  of  the  declaration  stated,  that  the  defendants  were  the 
owners  and  occupiers  of  a  certain  railway,  and  of  a  station  thereon  for 
the  landing,  unloading,  and  delivery  of  cattle  carried  on  and  by  the  said 
railway,  and  of  a  certain  yard  adjoining  the  said  station  and  the  said 
railway,  into  and  through  which  yard  cattle  carried  and  brought  on  and 
by  the  said  railway  to  the  said  station  were  used  and  accustomed,  and 
were  of  necessity  obliged,  to  pass  in  going  from  the  said  station  to  a 
certain  common  highway  near  thereto;  and  that  the  defendants,  by 
reason  of  the  premises,  ought  to  have  made  and  maintained  good  and 
sufficient  fences  between  the  said  yard  and  the  said  railway,  so  as  to 
prevent  cattle  lawfully  being  in  the  said  yard  from  straying  thereout 
into  and  upon  the  said  railway ;  yet  that  the  defendants  did  not  make 
or  maintain  good,  sufficient,  or  any  fences  between  the  said  yard  and  the 
said  railway ;  whereby  a  bull  *of  the  plaintiff,  lawfully  being  in  r^^Ay 
the  said  yard  on  his  way  from  the  said  station  to  the  said  common  ^ 
highway,  without  any  default  or  negligence  on  the  part  of  the  plaintiff, 
strayed  from  the  said  yard  into  and  upon  the  said  railway,  and  was  upon 
the  said  railway  by  a  locomotive  engine  and  train  of  carriages  of  the 
defendants,  and  driven  by  their  servants,  run  down,  killed,  and  lost  to 
the  plaintiff. 

The  second  count  stated  that  a  certain  bull  of  the  plaintiff  was  law- 
fully in  a  close  adjoining  a  railway  of  which  the  defendants  were  owners 
and  occupiers,  and  along  which  railway  they  had  not  made  or  maintained 
any  fences  for  preventing  cattle  being  in  the  said  close  from  straying 
thereout  into  or  upon  the  said  railway ;  and  while  the  said  bull  of  the 
plaintiff  was  lawfully  in  the  said  close,  the  defendants  and  their  servants 
carelessly,  negligently,  wrongfully,  and  improperly  chased,  startled,  and 
frightened,  the  said  bull,  so  that  he,  being  so  chased,  startled,  and 
frightened,  ran,  rushed,  and  strayed  out  of  the  said  close  into  and  upon 
the  said  railway,  and  upon  the  same  was  by  a  locomotive  engine  and 
train  of  carriages  of  the  defendants,  and  driven  by  their  servantSi  run 
down,  killed,  and  lost  to  the  plaintiff. 

The  third  count  stated,  that,  the  defendants  being  ca7rier8  of  cattle 
for  hire,  the  plaintiff  delivered  to  them  as  such  carriers,  and  they  as 
such  carriers  received  from  him,  certain  cattle  of  the  plaintiff,  to  wit,  a 
bull,  to  be  carried  by  them  for  the  plaintiff  from  Oswestry  to  Wolver- 
hampton, and  there,  to  be  delivered  by  them  to  the  plaintiff,  for  reward 
to  them  in  that  behalf;  yet  that  the  defendants,  whilst  they  so  had  the 
said  bull  for  the  purpose  aforesaid,  did  not  take  due  and  proper  care  of 
the  same,  but  wholly  neglected  to  do  so,  and  so  carelessly,  negligently, 
and  improperly  carried  the  same,  and  took  such  bad  care  thereof,  r^cAo 
that,  "^by  their  negligence,  carelessness,  and  improper  conduct  in  ^ 
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that  behalfy  the  said  bull  became  and  was  lost  to  the  plaintiff.  Claim, 
lOOZ. 

The  defendants  pleaded, — first,  not  guilty, — secondly,  to  the  last 
count,  that  the  plaintiff  did  not  deliyer  to  the  defendants,  as  such  car- 
riers as  therein  mentioned,  the  said  cattle,  on  the  terms  therein  alleged, 
— thirdly,  to  the  last  count,  that  the  said  cattle  therein  mentioned  vere 
delivered  to  and  received  by  the  defendants  to  be  carried  and  delivered 
as  in  that  count  mentioned,  under  and  subject  to  certain  just  and  reason- 
able conditions  made  by  the  defendants,  and  known  and  assented  to  by 
the  plaintiff,  with  respect  to  the  receiving,  forwarding,  and  delivering 
the  said  cattle,  that  is  to  say,  that  the  said  company  was  to  be  held  free 
from  all  risk  or  responsibility  in  respect  of  any  loss  or  damage  arising 
in  the  loading  or  unloading,  from  suffocation,  from  being  trampled  on  or 
bruised  or  otherwise  injured  in  transit,  from  fire,  or  from  any  other  cause 
whatsoever ;  and  that  the  said  loss  in  the  said  last  count  mentioned  arose 
in  and  during  the  delivery  of  the  said  cattle  by  the  defendants  to  the 
plaintiff  at  Wolverhampton  aforesaid  under  the  terms  of  the  said  con- 
ditions, and  not  otherwise. 

The  plaintiff  joined  issue  on  all  the  pleas. 

The  defendants  also  demurred  to  the  first  count,  the  ground  of  de- 
murrer stated  in  the  margin  being,  ^^  that  it  does  not  appear  that  there 
was  any  obligation  on  the  defendants  to  make  or  maintain  any  fenc6 
between  the  said  yard  and  the  railway."     Joinder. 

The  cause  was  tried  before  Watson,  B.,  at  the  last  Spring  Assizes  at 
Oxford.  The  facts  which  appeared  in  evidence  were  as  follows: — ^The 
plaintiff,  in  March,  1857,  sent  the  bull  in  question  with  other  beasts  by 
the  defendants'  railway  from  Oswestry  for  Wolverhampton,  in  the  care 
♦'iOQl  ^^  *  drover.  When  the  train  arrived  *at  Wolverhampton,  the 
-■  drover  and  his  assistants  let  the  beasts  out  of  the  trucks  on  to 
the  platform,  and  thence  into  a  yard  belonging  to  the  company  adjoin- 
ing the  railway,  but  not  fenced  therefrom.  They  received  no  assistance 
from  the  company's  servants.  Whilst  the  beasts  were  in  the  yard,  a 
porter  belonging  to  the  railway  came  out  of  the  office  into  the  yard  with 
a  lantern  in  his  hand,  it  being  dark.  The  light  or  ^^  buirs-eye"  of  the 
lantern  startled  the  beasts,  when  three  of  them  went  on  to  the  line,  and 
were  killed  by  a  passing  train.  One  of  the  animals  so  killed  belonged 
to  the  plaintiff. 

On  the  part  of  the  plaintiff  it  was  submitted,  that  the  evidence  showed 
that  the  accident  to  the  bull  was  the  result  of  negligence  on  the  part  of 
the  company's  servant  in  going  incautiously  into  the  yard  with  a  light 
of  a  description  which  would  naturally  alarm  cattle ;  and  that  the  com- 
pany were  guilty  of  negligence  in  omitting  properly  to  fence  the  yard 
from  the  railway. 

For  the  defendants  it  was  contended,  that  there  was  no  obligation  on 
the  company  to  fence  between  the  yard  and  the  railway,  t-hat  ^'not 
guilty"  merely  put  in  issue  the  fact  whether  the  fence  was  made  or  not, 
and  not  the  duty  alleged  in  the  first  count,  and  that  there  was  no 
evidence  to  go  to  the  jury  in  support  of  the  second  count. 

The  learned  judge  directed  a  verdict  to  be  entered  for  the  plaintiff, 
for  84Z.,  the  value  of  the  bull,  upon  the  first  count,  because  there  was  no 
traverse  of  the  alleged  obligation  to  fence, — reserving  leave  to  the 
defendants  to  move.     As  to  the  second  count,  he  ruled  that  there  was 
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no  evidence  to  go  to  the  jury,  and  he  directed  a  verdict  to  be  entered 
for  the  defendants,  inasmuch  as  the  servant  of  the  company  in  going 
into  the  yard  with  a  light  on  a  dark  night  was  doing  no  more  than  was 
necessary  and  within  the  ordinary  scope  *of  his  duty.  And,  as  r^c-in 
to  the  third  count,  he  held  that  the  defendants  were  entitled  to  ^ 
the  verdict,  the  cattle  at  the  time  of  the  accident  being  out  of  the 
custody  and  care  of  the  company,  and,  if  still  in  the  company's  care, 
the  company  were  protected  by  the  notice  stated  in  the  third  plea,  which 
was  put  in.  And  he  reserved  a  general  leave  to  the  defendants  to  move 
to  enter  the  verdict  on  these  facts,  if  the  court  should  think  fit,  upon 
either  count. 

Pigoit^  Serjt.,  in  Easter  term  last,  accordingly  moved  to  enter  a 
verdict  for  the  defendants  on  the  first  count,  or  to  arrest  the  judgment. — 
The  learned  judge  directed  the  verdict  to  be  entered  for  the  plaintiff  on 
the  first  count,  because  there  was  no  traverse  of  the  duty  therein  alleged. 
Bat  all  the  authorities  are  clear  that  you  cannot  take  a  traverse  of  a 
daty  which  is  alleged  to  flow  from  certain  premises.  Now,  all  that  is 
alleged  by  way  of  foundation  for  the  duty  to  fence,  is,  ih^X.  the  defend- 
ants were  the  owners  and  occupiers  of  the  railway  and  of  the  close  or 
yard  adjoining.  [WiLLES,  J. — The  declaration  should  have  gone  on  to 
allege  tliat  the  locus  in  quo,  by  reason  of  the  want  of  fence,  was  more 
than  ordinarily  dangerous, — like  a  trap-door  in  a  shop.  Unless  that  is 
the  meaning  of  the  declaration,  it  is  bad :  but  that  question  will  arise 
when  the  demurrer  comes  on  to  be  argued.  Since  the  Common  Law 
Procedure  Act,  1862  (15  k  16  Vict.  c.  76),  ss.  143 — 145,  a  motion  in 
arrest  of  judgment  is  not  your  proper  course.  This  is  an  action  for  an 
omission  to  perform  a  duty.  The  16th  of  the  Pleading  Rules  of  Hilary, 
1853,  provides,  that,  ^^  in  actions  for  torts,  the  plea  of  not  guilty  shall 
operate  as  a  denial  only  of  the  breach  of  duty  or  wrongful  act  alleged  to 
have  been  committed  by  the  defendant,  and  not  of  the  facts  stated  in 
the  inducement."  [Byles,  J. — Is  not  the  obligation  to  fence  *ad-  r<.ci-| 
mitted  ?]  The  allegation  of  the  duty  to  fence  is  mere  surplusage,  ^ 
and  could  not  be  traversed.  Thus,  in  Brown  v.  Mallett,  5  G.  B.  599 
(E.  C.  L.  R.  vol.  57),  it  was  held,  that,  where  a  declaration,  after  stating 
certain  facts,  alleges  that  it  thereupon  became  the  duty  of  the  defendant 
to  do  a  certain  act,  such  allegation  is  to  be  understood  as  a  mere  exposi- 
tion of  the  legal  liability  supposed  to  result  from  the  previously  stated 
facts,  as  an  assertion  that  the  defendant  became  thereby  bound  by  law 
to  do  the  act, — and  not  as  a  distinct  substantive  allegation.  So  in  Cane 
».  Chapman,  5  Ad.  &  E.  647  (E.  C.  L.  R.  vol.  31),  1  N.  &  P.  104 
(E.  C.  L.  R.  vol.  36),  a  traverse  of  an  inference  of  law  was  held  bad  on 
demurrer.  In  Seymour  v.  Maddox.  16  Q.  B.  326  (E.  C.  L.  R.  vol.  71), 
the  declaration  stated  that  the  defendant  was  possessed  of  a  theatre,  and 
of  a  stage  therein  on  which  dramatic  entertainments,  were  given,  and  of 
a  dressing-room  for  chorus-singers,  and  of  a  floor  underneath  the  stage, 
in  which  floor  was  a  cut  or  hole,  and  along  which  floor  the  performers  at 
the  theatre  were  accustomed  to  pass  from  the  said  dressing-room  to  the 
back  of  the  stage ;  that  the  plaintiff  was  hired  by  the  defendant  to  sing 
on  the  stage  as  a  chorus-singer;  that  it  then  became  the  defendant's 
doty  to  cause  the  floor  to  be  so  sufficiently  lighted,  and  the  hole  so 
fenced,  as  to  prevent  accident  to  persons  passing  from  the  dressing-room 
to  the  stage ;  and  that  the  defendant,  well  knowing  the  premises,  suffered 
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the  floor  to  be  insufficiently  lighted,  and  the  hole  to  be  open  without  anj 
sufficient  fence,  so  that  the  plaintiff  was  injured  by  falling  into  the  hole : 
and  it  was  held,  on  motion  in  arrest  of  judgment,  that  the  declaratioa 
was  bad,  because  the  facts  stated  did  not  raise  the  duty  a  breach  of 
which  was  complained  of,  and  that  the  express  allegation  of  duty  would 
not  aid.  Lord  Campbell  there  says :  ^'  I  confess  that  I  at  first  thought, 
that,  where  a  relation,  from  which  a  particular  duty  may  arise,  is  alleged, 
^^121  ^^^  ^^®  particular  *duty  is  also  alleged,  it  might  be  shown  m 
-I  evidence  that  in  fact  such  a  duty  did  arise,  and  that  it  was 
unnecessary  to  set  forth  the  facts  themselves  which  raise  the  duty.  Bat 
the  decisions  show  that  the  allegation  of  duty  is  in  all  cases  immaterial, 
and  ought  never  to  be  introduced ;  for,  if  the  particular  facts  raise  the 
duty,  the  alle^tion  is  unnecessary,  and,  if  they  do  not,  it  will  be 
unavailing."  The  68th  section  of  the  8  &  9  Vict.  c.  20,  imposes  no  duty 
upon  the  company  to  fence  between  the  station  and  the  railway  .(a)  The 
allegation  of  duty,  therefore,  is  superfluous,  and  could  not  be  traversed; 
and  we  have  taken  issue  on  the  allegation  that  the  accident  occurred  bj 
reason  of  the  defect  of  fences.  The  point  reserved  for  the  court  is, 
whether  the  duty  as  alleged  is  put  in  issue. 

HuddUiton^  Q.  C.  (with  whom  was  M*Mdkon\  also  moved  for  a  new 
trial  on  the  second  and  third  counts,  in  the  event  of  the  plaintiff  suc- 
ceeding on  the  demurrer ;  or  to  enter  the  verdict  for  the  defendants  on 
the  second  count ;  or,  for  a  new  trial  on  the  ground  of  misdirection, 
there  being  evidence  for  the  jury,  and  the  learned  judge  having  refused 
to  leave  it  to  them ;  and  also  for  judgment  non  obstante  veredicto  on 
the  third  plea.  The  second  count  stated  that  a  certain  bull  of  the 
plaintiff  was  lawfully  in  a  close  adjoining  the  defendant's  railway,  and 
along  which  railway  there  were  no  fences  for  preventing  cattle  being  in 
the  close  from  straying  thereout  upon  the  railway,  and  that  the  defend- 
ants, by  their  servants,  negligently  frightened  and  chased  the  plaintiff's 
bull,  and  caused  it  to  go  upon  the  line,  where  it  was  killed.  Now,  the 
evidence  was,  that  on  the  arrival  of  the  bull  at  the  Wolverhampton  sta- 

^^1 S1  ^^^^*  ^^  ^^  P^^  ^^^^  other  cattle  in  a  yard  '''adjoining  the  railway, 
-I  where  cattle  were  ordinarily  left  until  taken  away ;  that  there 
was  no  fence  between  the  yard  and  the  railway ;  that  the  cattle  arrived 
after  the  proper  time ;  and  that  it  was  the  practice  of  the  company  to 
leave  the  owners  to  take  their  own  cattle  from  the  trucks  to  the  yard; 
and  that  a  servant  or  porter  of  the  company  by  incautiously  holding  a 
lantern  before  the  beasts  caused  three  of  them  to  run  upon  the  line.  On  the 
part  of  the  plaintiff  it  was  submitted  that  thia  was  cogent  evidence  of 
negligence,  for  which  the  company  were  liable.  There  was  no  evidence 
on  the  other  side ;  and  yet  the  learned  judge  held  that  there  was  nothing 
to  leave  to  the  jury.  The  third  count  charges  the  defendants  with  neg- 
ligence as  common  carriers.  The  plea  to  that  count  is,  that  the  bull  was 
delivered  to  the  defendants  to  be  carried  subject  to  certain  conditions, 
amongst  others,  that  the  defendants  were  to  be  free  from  responsibility 
in  respect  of  any  loss  arising  in  the  loading  or  unloading,  from  suffoca- 
tion, from  being  trampled  or  bruised  or  otherwise  injured  in  transit,  from 
fire,  or  from  any  other  cause  whatsoever ;  and  that  the  loss  in  the  third 
count  mentioned  arose  in  and  during  the  delivery  of  the  bull  by  the 

(o)  See  The  Manchester,  Sheffield,  and  Llneolnshire  Railway  Company,  ^p.,  WaPis,  rMF> 
U  G.  B.  213  (K.  C.  L.  R.  ToL  78). 
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defendants  to  the  plaintiff  under  the  terms  of  the  said  conditions.  .  As- 
soming  that  the  defendants  might  protect  themselves  by  a  reasonable 
condition,  they  must  be  held  strictly  within  the  conditions  they  make. 
The  plea  alleges  that  the  loss  in  question  arose  '^  in  and  during  the 
delivery,"  but  not  that  it  occurred  during  the  transit  or  the  unloading. 
Suppose  the  transit  commences  with  the  loading  and  terminates  with  the 
unloading, — the  company  are  not  protected  by  the  condition  after  the 
unloading.  [WiLLES,  J. — The  servants  of  the  owner  had  the  bull  under 
their  own  charge  after  the  unloading  and  delivery.  This  point  can  only 
help  you,  provided  you  are  entitled  to  a  verdict  on  the  third  count.]  rutK-tA 
"^The  defendants  are  responsible  for  the  cattle  until  they  are  '- 
delivered  off  their  premises. 

WiLLES,  J. — With  reference  to  the  motion  of  my  Brother  Pigott^  I 
am  of  opinion  that  there  ought  to  be  no  rule.    As  to  the  arrest  of  judg- 
ment, that  course  can  only  be  necessary  where  the  defendant  stands  in 
peril  of  the  plaintiff's  succeeding  against  him  unless  the  judgment  is 
arrested.     But  the  defendants  are  in  no  such  peril  as  this  record  now 
stands,  because  they  have  been  allowed  to  demur  to  the  first  count  of 
the  declaration.     The  validity  of  the  first  count  will  be  considered  upon 
the  argument  of  that  demurrer.     A  judgment  for  the  defendants  upon 
the  demurrer  will  be  more  advantageous  for  them  than  any  judgment 
which  could  be  pronounced  upon  this  motion ;  because,  in  that  case,  the 
costs  will  follow  the  legal  event ;  whereas,  if  we  were  to  arrest  the  judg- 
ment, the  defendants  would  get  no  costs,  but  would  have  to  pay  the 
plaintiff  his  costs  of  the  issues  upon  which  he  succeeds.     The  rule  to 
arrest  the  judgment,  therefore,  would  be  worse  than  useless.     As  to  the 
other  branch  of  my  Brother  PigotVs  motion,  viz.,  to  enter  the  verdict 
for  the  defendants  upon  the  first  count, — that  turns  upon  the  effect  of 
the  plea.     The  count  alleges  that  the  defendants  were  possessed  of  a 
yard  adjoining  their  railway,  into  and  through  which  yard  cattle  brought 
by  the  railway  to  the  station  were  accustomed  and  were  of  necessity 
obliged  to  pass  in  going  from  the  station  to  the  highway ;  and  that,  by 
reason  of  that  juxtaposition,  the  defendants  were  bound  to  make  and 
maintain  good  and  sufficient  fences  between  the  said  yard  and  the  rail- 
way :  it  then  goes  on  to  say  that  the  defendaiats  did  not  fence  in  pursu- 
ance of  that  duty,  and  that,  in  consequence  of  that  neglect  of  duty, 
and  without  any  default  on  the  part  of  the  plaintiff,  a  bull  belonging  to 
the  plaintiff,  being  lawfully  in  the  yard  on  his  way  from  *the  r#c-ic 
station  to  the  highway,  strayed  into  and  upon  the  railway,  and  ^ 
^as  killed.     To  this  the  defendants  plead  not  guilty.     My  Brother 
Pigott  now  contends  that  the  plea  of  not  guilty  puts  in  issue,  not  merely 
whether  the  company  made  the  fence  or  not,  but  also  whether  it  was 
their  duty  to  fence.     It  is  plain  that  that  cannot  be  so,  if  the  count  is 
Bnfficient  in  point  of  law.     Not  guilty  merely  puts  in  issue  the  fact  of 
the  performance  of  the  duty  as  alleged.     But  my  Brother  Pigott  says 
that  there  is  no  sufficient  allegation  of  duty,  and  that  not  guilty  puts 
everything  in  issue.     I  do  not  think  it  necessary  to  enter  into  the  ques- 
tion whether  or  not  the  duty  is  sufficiently  alleged.     The  inclination  of 
my  opinion  is  that  it  is  not :  but  I  shall  reserve  the  consideration  of 
that  until  the  demurrer  comes  on  to  be  argued.    But,  assuming  that  the 
count  is  an  improperly  constructed  one,  and  that  the  duty  is  insufficiently 
alleged,  the  question  is  whether  the  rule  of  pleading  which  prevents  the 
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putting  in  issue  matter  of  inducement,  is  inapplicable  to  a  declaration 
in  which  the  duty  the  breach  of  which  is  charged  is  insufficiently  alleged. 
I  apprehend  the  rules  of  pleading  are  to  be  construed  and  applied  with- 
out reference  to  the  question  whether  the  declaration  is  proper  or  not. 
If  a  declaration  alleged  that  the  plaintiff  was  possessed  of  a  messuage, 
and  of  a  right  of  way  appurtenant  thereto,  and  that  the  defendant  ob- 
structed the  way,  and  the  defendant  pleaded  not  guilty, — that  would  put 
in  issue  only  the  alleged  obstruction.  I  am  quite  satisfied  that  the 
meaning  of  the  rule  is  as  I  have  stated ;  and,  from  such  experience  as 
I  have  had,  I  cannot  entertain  a  doubt  that  that  is  what  is  acted  upon 
by  pleaders.  If  any  serious  doubt  upon  the  subject  could  be  enter- 
tained, we  should  be  disposed  to  grant  a  rule ;  but,  as  we  cannot  enter- 
tain any,  there  will  be  no  rule. 
*^1fi1       *^^  ^^  ^^'  Suddleston' 8  motion,  that  raises  some  other  ques- 

•^  tions  for  consideration.  The  second  count  is  founded  upon  this, 
that  a  certain  bull  of  the  plaintiff  was  lawfully  in  a  close  adjoining  a 
railway  of  which  the  defendants  were  owners,  which  railway  was  with- 
out fences,  and  that,  whilst  the  bull  was  so  in  the  close,  a  servant  of 
the  company  alarmed  the  bull,  and  caused  him  to  stray  upon  the  rail- 
way, where  he  was  killed.  The  facts  seem  to  have  sustained  the  count, 
if  there  was  any  evidence  upon  which  the  jury  might  find  that  the  act 
of  the  servant  was  negligent.  We  think  that  is  a  point  which  is  worthy 
of  discussion.  But,  with  regard  to  the  third  count,  we  think  there 
should  be  no  rule.  The  third  count  states  that  the  defendants  being 
carriers  of  cattle  for  hire,  the  plaintiff  delivered  to  them  as  such  car- 
riers, and  they  as  such  carriers  received  from  him,  a  certain  bull,  to  be 
carried  by  them  for  him  from  Oswestry  to  Wolverhampton,  and  there 
delivered  to  him,  and  that,  by  reason  of  their  negligence,  the  bull  was 
lost.  The  third  plea  states  that  the  bull  was  delivered  to  the  defendants 
to.  be  carried  subject  to  certain  conditions  whereby  the  defendants  were 
absolved  from  all  responsibility  in  respect  of  loss  or  damage  arising  from 
injury  in  the  transit,  from  fire,  or  from  any  other  cause  whatsoever. 
We  need  not  enter  into  any  question  as  to  the  validity  of  the  plea;  for, 
on  not  guilty,  the  plaintiff  fails.  It  appears  that  the  cattle  were  driven 
into  the  yard  by  the  plaintiff's  own  servants;  and  that  the  company  did 
nothing  more  than  accommodate  the  plaintiff  with  the  use  of  the  yard 
for  the  purpose  of  placing  the  cattle  therein.  The  count  therefore 
charging  the  defendants  as  carriers  wholly  fails.  The  result  will  be, 
that  my  Brother  Pigott's  rule  is  altogether  refused,  and  that  Mr.  Hud- 
dleatona  rule  is  refused  as  to  the  third  count,  but  granted  as  to  the 
second, 
^g-.  Yl       ^Scotland  (with  whom  was  PigoUy  Serjt.),  in  support  of  the 

^   deraurrer.(a) — The  count  alleges  the  obligation  to  fence  between 

(o)  The  points  marked  for  argnment  on  the  part  of  the  defendants,  were, — 

'<  That  the  facts  stated  in  the  declaration  do  not  raise  any  such  duty  or  obligation  on  tb« 
part  of  the  defendants  as  that  which  is  alleged : 

**  That  there  was  no  absolute  obligation  on  the  defendants  to  make  and  maintain  a  fenc* 
between  the  railway  and  the  adjoining  yard  and  station,  of  which  the  defendants  were  tlM 
owners  and  occupiers : 

"  And  that,  at  most,  the  duty  of  the  defendants  was  to  provide  a  place  reasonably  safe  aa<l 
fitted  for  the  unloading  and  delivery  of  cattle  with  proper  care  and  management ;  and  tbtt 
the  declaration  did  not  show  that  the  said  station  and  yard  were  otherwise  than  reasonabl/ 
safe  and  fitted  for  such  purpose." 
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the  railway  and  the  yard  as  a  positive  duty  on  the  part  of  the  company. 
No  such  duty,  however,  is  imposed  upon  them  hy  the  common  law ;  and 
the  duty  imposed  upon  them  by  the  68th  section  of  the  Railway  Clauses 
Consoliilation  Act,  8  &  9  Vict.  c.  20(a)  is  not  more  extensive  than  the 
common  law  *duty, — to  fence  against  the  lands  of  adjoining  r^c-io 
owners  and  occupiers:   Ricketts  v.  The  East  and  West  India  ^ 
Docks  and  Birmingham  Junction  Railway  Company,  12  C.  B.  160  (E. 
C.  L.  R.  vol.  74) ;  The  Manchester,  Sheffield,  and  Lincolnshire  Railway 
Company,  app.,  Wallis,  resp.,  14  C.  B.  213  (E.  C.  L.  R.  vol.  78).    There 
is  no  allegation  that  the  plaintiff's  beast  was  in  the  station-yard  under 
any  contract  with  the  company ;  and  therefore  the  case  falls  within  the 
principle  laid  down  in  Blackmore  v.  The  Bristol  and  Exeter  Railway 
Company,  27  Law  J.,  Q.  B.  167.     That  was  an  action  by  the  administra- 
trix of  a  man  who  was  accidentally  killed  by  the  breaking  of  the  chain 
of  a  crane  of  which  the  company  allowed  the  gratuitous  use  to  the 
owners  of  heavy  goods  carried  at  mileage-rates :  and  Coleridge,  J.,  in 
delivering  judgment,  said :  '^  As  regards  mileage  goods,  the  crane  was 
placed  there  in  virtue  of  no  contract  with  consignor  or  consignee,  but 
JQst  as  any  other  convenience  erected  and  allowed  to  be  used  by  the 
public,  in  order  to  induce  people  to  send  their  goods  by  the  railway.   A 
covered  and  convenient  station  is  erected  for  passengers,  but  the  pur- 
chase of  a  railway  ticket  would  not  entitle  the  passenger  to  an  action 
if  the  station  was  uncovered  or  inconvenient.(()     lie  may  be  considered 
as  licensed  to  use  it,  so  as  to  excuse  a  trespass,  but  he  has  no  greater 
right.*'     It  is  consistent  with  this  declaration,  that  the  company  were 
guilty  of  *no  negligence  whatever:  there  is  nothing  on  the  face  r»c-ig 
of  the  declaration  to  show  that  the  place  was  more  than  or  din  a-  *- 
rily  dangerous:   Toomey  v.  The  London,  Brighton,  and  South  Coast 
Bailway  Company,  3  C.  B.  N.  S.  146  (E.  C.  L.  R.  vol.  91). 
Huddlestoriy  Q.  C.  (with  whom  was  M*Mahon)j  contrd..((?) — It  seems 

(a)  That  section  enacts  that  "  the  company  sbaU  make  and  at  all  times  hereafter  maintain 
the  following  works  for  the  accommodation  of  the  owuert  and  occupiera  of  lands  adjoining  the 
railway,  that  is  to  say, — snch  and  so  many  convenient  gates,  bridges,  arches,  culverts,  and 
passages  over,  under,  or  by  the  sides  of,  or  leading  to  or  from  the  railway,  as  shall  be  necessary 
for  the  purpose  of  making  good  any  interruptions  caused  by  the  railway  to  the  use  of  the 
huds  thronp^h  which  the  railway  shall  be  made ;  and  such  works  shall  be  made  forthwitli  after 
the  part  of  the  railway  passing  over  such  lands  shall  have  been  laid  out  or  formed,  or  during 
ibe  formation  thereof;  also  sufficient  potUf  rath,  hedge^f  ditehetf  mouudnf  or  oiher  fences  for 
fparatiHg  tkt  land  taken /or  the  u»e  of  the  railway  from  the  adjoining  lande  not  taken^  and  pro- 
tttiing  emch  land*  from  tretpaee,  or  the  eaUle  of  the  tnonere  or  oecupiere  from  etraying  thereout  hy 
rtnM'm  of  ihe  railway,  together  with  all  necessary  gates  made  to  open  towards  such  adjoining 
lands,  and  not  towards  the  railway,  and  all  necessary  styles ;  and  such  posts,  rails,  and  other 
fences  shall  be  made  forthwith  after  the  taking  of  any  such  lands,  if  the  owners  thereof  shall 
so  require,  and  the  said  other  works  as  soon  as  conveniently  may  be  :**  and  the  section  con- 
dadcs  with  a  proviso  **  that  the  company  shall  not  be  required  to  make  such  accommodation 
vorks  in  such  a  manner  as  would  prevent  or  obstruct  the  working  or  using  of  the  railway,  nor 
to  make  any  accommodation  works  with  respect  to  which  the  owners  and  occupiers  of  the  landa 
»ball  have  agreed  to  receive,  and  shall  have  been  paid,  compensation  instead  of  the  making  of 
them." 

(6)  See  In  re  The  Caterhom  Railway  Company,  1  C.  B.,  N.  S.,  410  (E.  C.  L.  R.  vol.  87). 
(e)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were, — 
**  1.  That  the  count  is  good  in  substance,  inasmuch  as  it  shows  by  necessary  and  roaaonable 
intendment  that  it  was  the  duty  of  the  defendants  to  make  and  maintain  fences  between  the 
ysrd  and  the  railway,  in  order  to  prevent  cattle,  in  passing  from  the  station  to  the  highway, 
from  straying  out  of  the  yard  on  to  the  raUway : 
VOL.  IV.— 21 
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from  the  case  of  Ricketts  v.  The  East  and  West  India  Docks  and  Bir- 
mingham Junction  Railway  Company,  12  C.  B.  160  (E.  C.  L.  R.  vol.  74), 
that  no  statutable  duty  is  cast  upon  the  company  by  the  8  &  9  Vict.  c. 
20,  s.  68,  to  fence  against  their  own  premises:  but  the  common  law  im- 
poses upon  every  person  possessed  of  a  place  to  which  the  public  have 
a  right  of  access  the  duty  of  making  it  reasonably  safe.  It  is  like  the 
case  of  a  trap-door  in  a  shop.  [Willes,  J. — There  the  public  come  by 
invitation.]  So,  here,  the  company  are  the  owners  of  the  yard,  the 
place  to  which  cattle  are  brought  by  the  railway  and  left  until  they  can 
be  taken  away.  The  company  are  bound  to  keep  it  in  a  safe  and  proper 
state.  [Crowder,  J. — Whence  arises  the  legal  obligation  on  the  com- 
pany to  fence  between  the  yard  and  the  railway  ?]  They  are  bound  to 
fence  by  reason  of  its  being  a  dangerous  place.  [Crowder,  J. — The 
declaration  does  not  allege  it  to  be  a  dangerous  place ;  nor  does  it  show 
♦5201  **'^y^^*'^8  ^^^^  *  *cause  of  action.  Willes,  J. — You  do  not  e?en 
-■  show  that  the  bull  was  under  the  defendants'  charge.] 

Scotland  was  not  called  upon  to  reply. 

Crowder,  J. — I  am  of  opinion  that  this  declaration  is  insufficient.  It 
alleges  that  the  defendants  were  the  owners  and  occupiers  of  a  certain 
railway,  and  of  a  certain  station  thereon  for  the  landing,  unloading,  and 
delivery  of  cattle  carried  on  and  by  the  said  railway,  and  of  a  certain 
yard  adjoining  the  said  station  and  railway,  into  and  through  which 
yard  cattle  carried  and  brought  on  and  by  the  railway  to  the  station 
were  used  and  accustomed,  and  were  of  necessity  obliged,  to  pass  in 
going  from  the  station  to  the  highway ;  and  that  the  defendants,  by 
reason  of  the  premises,  ought  to  have  made  and  maintained  goo<i  and 
sufficient  fences  between  the  said  yard  and  the  railway,  so  as  to  prevent 
cattle  lawfully  being  in  the  said  yard  from  straying  thereout  into  and 
upon  the  railway ;  and  assiorned  for  breach  that  the  defendants  did  not 
make  or  maintain  good,  sufficient,  or  any  fences  between  the  said  yard 
and  the  railway,  whereby  a  bull  of  the  plaintiff,  lawfully  being  in  the 
yard  on  the  way  from  the  station  to  the  highway,  without  default  or 
negligence  on  the  plaintiff's  part,  strayed  from  the  yard  upon  the  rail- 
way, and  was  killed.  I  am  of  opinion  that  no  legal  liability  is  cast  upon 
the  company  to  make  or  maintain  any  fence  between  their  station-yard 
and  the  railway.  If  it  could  be  shown  that  the  defendants  had  been 
guilty  of  any  negligence  in  the  performance  of  any  duty  cast  upon  them  by 
law,  no  doubt  an  action  would  lie  against  them.  But  nothing  of  the  kind 
is  alleged.  All  that  is  stated,  is,  that  the  accident  arose  from  the  want 
of  a  sufficient  fence  between  the  yard  and  the  railway :  and,  as  no  such 
*5"^n  ^"^y  ^®  ^y  ^^^  ^^^^  upon  the  *defendants,  no  ground  of  action  is 
-•  disclosed.  There  must,  therefore,  be  judgment  for  the  defend- 
ants upon  this  demurrer. 

Willes,  J. — I  am  of  the  same  opinion.  It  is  quite  consistent  with 
this  declaration  that  the  bull  was  allowed  to  remain  in  the  vard  until  it 
suited  the  convenience  of  the  owner  to  take  it  away,  and  that  it  never 
was  in  the  company's  custody  at  all.  It  may  be  that  there  is  some 
nicety  in  the  question,  arising  from  the  circumstance  of  the  defendants 
carrying  on  a  dangerous  trade :  but  it  is  unnecessary  to  go  into  that. 

"2.  That  the  allegation  of  such  duty  ia  an  allegation  of  fact,  and  not  simply  an  infei«ii« 
of  law  (Vom  the  other  facta  proTioaaly  stated  in  the  eonnt,  and  on  these  pleadiofs  ii 
ftdmittod." 
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This  declaration,  being  quite  consistent  with  a  state  of  facts  which  would 
give  rise  to  no  liability  at  all,  is  clearly  bad. 

Judgment  for  ^he  defendants. 

EuddUiton^  Q.  0.,  and  HTMahon^  were  now  called  upon  to  support 
the  rule  to  enter  a  verdict  for  the  plaintiff  upon  the  second  issue. — The 
question  here  turns  upon  the  second  count,  which  states  that  the  plaintiff's 
bull  was  lawfully  in  a  close  adjoining  a  railway  of  which  the  defendants 
were  owners  and  occupiers,  and  along  which  railway  they  had  not  made 
or  maintained  any  fences  for  preventing  cattle  being  in  the  said  close 
from  straying  thereout  into  or  upon  the  railway,  and  that,  whilst  the 
boU  was  lawfully  in  the  said  close,  the  defendants  and  their  servants 
negligently  and  wrongfully  chased,  startled,  and  frightened  the  bull,  and 
60  caused  it  to  run  upon  the  railway,  where  it  was  killed.  To  this  there 
is  a  plea  of  not  guilty  only.  The  evidence  was,  that  the  bull,  with  other 
cattle  which  had  been  brought  by  the  railway,  being  in  the  station  yard, 
a  place  unlighted  and  unfenced  from  the  railway,  a  porter  came  out  of 
the  office  with  a  lantern  in  his  hand,  the  light  from  which  *star-  r^eoQ 
tied  some  of  the  beasts,  and  caused  three  of  them  (the  plaintiff's  ^ 
ball  being  one  of  them)  to  run  upon  the  line,  where  they  were  killed  by 
a  passing  train.  Surely  that  was  evidence  from  which  the  jury  would 
have  been  warranted  in  holding  that  the  company's  servant  had  been 
guilty  of  negligence.  The  judge,  however,  thought  there  was  no  evi- 
dence, and  nonsuited  the  plaintiff.  [Cockburn,  C.  J. — There  was  no 
evidence  to  show  that  the  porter  knew  that  there  were  cattle  in  the  yard. 
And,  if  he  had  known  it,  would  it  have  been  prudent  to  go  amongst 
them  in  a  dark  night  without  a  light?!  It  was  for  the  jury  to  say 
whether  there  was  negligence  or  not.  [Cockburn,  C.  J. — There  must 
be  evidence  of  it.]  It  was  evidence  of  negligence,  that  the  cattle  were 
left;  in  an  unfenced  place.  There  would  have  been  no  necessity  for  the 
porter's  lantern  if  the  place  had  been  properly  lighted.  The  place  being 
dangerous,  there  was  the  greater  need  of  care  and  caution  on  the  part 
of  the  servants  of  the  company.  It  was  upon  the  whole  a  question  for 
the  jury  whether  under  the  circumstances  a  reasonable  degree  of  care 
had  been  used  by  the  company's  servants. 

Cockburn,  C.  J. — I  am  of  opinion  that  this  rule  must  be  discharged. 
I  think  the  learned  judge  was  quite  right  in  ruling  that  there  was  no 
evidence  to  go  to  the  jury  in  support  of  the  charge  of  negligence  against 
the  company.  It  appears  that  the  cattle  were  placed  in  the  station  yard 
in  their  transit  from  the  railway  to  the  highway,  and  that,  whilst  they 
were  there,  a  porter  came  from  the  office  into  the  yard,  in  the  ordinary 
course  of  the  performance  of  his  duty,  carrying  an  ordinary  porter's* 
lantern  in  his  hand,  and  that  some  of  the  beasts,  the  plaintiff's  bull 
among  others,  frightened  at  the  light,  ran  upon  the  railway,  and  got  run 
over  and  killed.  If  it  could  have  been  shown  that  the  ^servant  r^^too 
of  the  company  had  used  the  lantern  in  a  negligent  manner  so  ^ 
as  to  alarm  the  cattle,  there  would  have  been  a  case  to  go  to  the  jury. 
But  it  is  not  because  cattle  happen  to  be  in  the  yard,  that  the  porter  is 
Bot  to  use  the  light  which  he  is  in  the  habit  of  using  in  the  ordinary 
course  of  the  performance  of  his  duty.  If,  indeed,  the  man  had  come 
out  into  the  yard  without  a  light,  and  had  in  consequence  run  against 
ftnd  startled  the  bull,  and  so  caused  it  to  run  upon  the  line,  it  might 
fairly  have  been  said  that  he  was  guilty  of  negligence.     I  see  nothii^.' 
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in  the  evidence  that  could  fairly  lead  to  the  conclusion  that  the  porter 
made  any  other  than  a  proper  use  of  the  lantern,  or  that  there  was  any 
negligence  on  his  part. 

Williams,  J.— I  am  entirely  of  the  same  opinion.     If  there  was  any 

S round  at  all  for  imputing  negligence  to  the  company,  it  was  that  they 
id  not  provide  a  reasonably  safe  and  sufficient  landing  place  for  cattle 
brought  by  the  railway  to  the  Wolverhampton  station.  If  that  had 
been  made  out  against  them,  and  it  had  been  shown  that  the  bull  had 
been  frightened  and  killed  by  reason  of  the  insufficiency  of  the  landing 
place,  the  plaintiff  might  have  established  a  well  founded  complaint. 
That,  however,  is  not  the  charge  here :  it  is  that  the  porter  was  guilty 
of  negligence  in  coming  into  the  yard  with  a  lantern  whilst  the  cattle 
were  there :  and  the  plaintiff  failed  to  substantiate  that. 

WiLLBS,  J. — I  am  of  the  same  opinion.  The  cattle  had  been  delivered 
to^  and  were  at  the  time  of  the  accident  in  the  custody  of  the  plaintiff 
himself,  and  he  ought  to  have  taken  care  to  prevent  injury  accruing  to 
them  from  the  lawful  and  ordinary  acts  of  the  company's  servants, 
^5241  ^^P^^^lly  ^3  b®  knew  the  yard  was  '^'unfenced,  and  had  before 
-'  intimated  his  opinion  that  it  was  a  dangerous  place.  There  was 
AO  evidence  to  show  that  the  porter  was  acting  otherwise  than  in  the 
lawful  and  ordinary  manner.  The  lantern  he  carried  was  the  usual 
porter's  lantern,  and  the  place  and  the  occasion  justified  its  use. 

Btles,  J. — I  cannot  think  that  my  Brother  Watson  was  wrong  in 
saying  that  there  was  no  evidence  of  negligence  here ;  and,  that  being 
BOy  it  clearly  was  his  duty  to  withdraw  the  case  from  the  jury. 

Rule  discharged. 


THE  LONDON  AND  CONTINENTAL  ASSURANCE  SOCIETY 

V.  REDGRAVE.     June  4. 

Ik  ii  not  oomp«leii(  to  a  shareholder  in  a  completely  registered  joint  stock  company,  who  bsi 
executed  the  deed  of  settlement,  with  a  recital  therein  that  the  whole  nnmher  of  shares 
have  not  been  subscribed  for,  to  defend  himself  against  a  claim  for  calls,  on  the  grooiid 
that  the  directors  have  proceeded  to  carry  on  business  with  less  than  the  stipolated  amosat 
of  capital  subscribed. 

This  was  an  action  for  calls.  The  declaration  was  as  follows : — 
^'  The  London  and  Continental  Assurance  Society,  the  plaintiffs,  being 
ft  joint  stock  company,  and  having  obtained  a  certificate  of  complete 
registration,  and  duly  incorporated  and  entitled  to  sue  according  to  the 
statute  8  &  9  Vict.  c.  20,  intituled  an  'Act  for  the  registration,  incor- 
poration, and  regulation  of  joint  stock  companies,'  by,  &c.,  sue,  frc,  for 
that  the  defendant,  before  and  at  the  time  of  the  commencement  of  this 
snit,  as  and  being  the  holder  of  125  shares  in  the  said  London  and 
Continental  Assurance  Society,  was  and  is  indebted  to  the  said  society 
in  the  sum  of  11 5Z.  for  and  in  respect  of  certain  instalments  of  capital 
then  due  and  payable  in  respect  of  the  said  shares ;  and  the  defendant 
^coc-1  hath  not  paid  the  same ;  whereby  an  action  *h:ith  accrued  to  the 
-'  said  society  to  demand  and  have  the  same  of  and  from  the  defend- 
ant :  And  the  plaintiffs  also  sue  the  defendant  for  money  payable  by 
the  defendant  to  the  plaintiffs  for  the  forbearance  of  moneys  due  and 
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owing  from  the  defendant  to  the  plaintiffs  and  by  them  forborne  to  the 
defendant  at  his  request  for  long  spaces  of  time  elapsed. 

Third  plea, — that  the  defendant,  before  the  complete  registration  of 
the  said  company  under  the  said  act  of  parliament,  subscribed  for  certain 
shares  in  a  company  to  be  called  '^  The  London  and  Continental  Assu- 
rance Society,"  and  which  said  company  had  been  and  then  was  pro- 
visionally registered  under  the  said  statute,  and  was  a  company  the 
capital  whereof  was  to  be  100,000/.  sterling  in  10,000  shares  of  101. 
each ;  that  the  defendant  never  at  any  time  subscribed  for  or  consented 
or  agreed  to  be  the  holder  of  any  shares  or  share  in  any  other  company 
than  a  company  whose  capital  and  shares  were  to  be  of  the  amount  and 
namber  thereinbefore  mentioned ;  that  he  never  was,  and  is  not,  a  holder 
of  any  shares  or  share  in  the  company  in  the  declaration  mentioned, 
except  under  and  by  virtue  of  the  said  subscription  thereinbefore  men- 
tioned :  That  the  said  company  so  to  be  called  The  London  and  Conti- 
nental Assurance  Society,  having  complied  with  the  requisites  of  the  said 
act  of  parliament  with  respect  to  complete  registration,  afterwards 
became  and  was  completely  registered  under  the  said  act,  and  the  same 
thereupon  became  and  was  and  is  the  company  in  the  declaration  men- 
tioned :  That  the  said  intended  capital  never  was  or  could  be  raised,  and 
that  the  said  number  of  shares  was  never  subscribed  for  or  taken,  but 
only  a  small  part  thereof,  not  amounting  to  two- thirds  of  the  said  number 
of  10,000  shares,  and  that  the  said  company  could  not  and  did  not  at 
any  time  procure  subscribers  to  or  holders  of  any  greater  number  of  the 
said  ^proposed  and  intended  shares  than  was  thereinbefore  men-  ri^^oa 
tioned,  and  that  the  company  to  which  the  defendant  so  subscribed  ^ 
as  aforesaid  never  was  formed :  That  the  defendant  never  at  any  time 
after  his  said  subscription  for  the  said  shares  in  the  said  intended  com- 
pany as  aforesaid,  agreed  or  consented  that  the  said  company  should 
commence  or  carry  on  business  with  the  said  number  of  shares  which 
had  been  so  subscribed  for  as  aforesaid,  or  with  any  less  number  of 
shares  than  the  said  proposed  and  intended  number  of  10,000  shares ; 
and  that  he  had  never  at  any  time  derived  or  received  any  profit,  emolu- 
ment, benefit,  or  advantage  whatsoever  from  the  said  company,  or  in 
respect  of  his  having  so  subscribed  for  and  agreed  to  hold  such  shares 
as  aforesaid :  And  that  the  said  interest  in  the  declaration  mentioned 
was  claimed  in  respect  of  the  said  instalment  of  capital  in  the  first  count 
mentioned,  and  not  otherwise. 

Second  replication  to  the  third  plea, — that  this  action  was  brought 
against  the  defendant  as  a  shareholder  of  the  said  company,  and  for  that 
the  defendant,  according  to  the  provisions  of  the  said  act,  executed  the 
deed  of  settlement  of  the  aforesaid  company  in  respect  of  and  as  the 
holder  of  the  said  125  shares  in  the  said  first  count  mentioned,  which 
said  number  of  125  shares  was  and  is  expressed  opposite  to  the  defend- 
ant's signature  and  seal  thereto ;  by  which  said  deed,  being  an  indenture 
made  between  the  several  persons  (except  the  persons  parties  thereto  of 
the  second  and  third  parts)  whose  names  and  seals  were  theieunto 
respectively  subscribed  and  affixed,  and  who  were  thereinafter  called 
"the  subscribers,"  of  the  first  part.  Sir  Charles  Douglas  of  the  second 
part,  and  Hew  Dalrymple  of  the  third  part, — after  reciting,  amongst 
other  things,  that  the  subscribers  had  agreed  to  form  a  society  or  joint 
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♦'^QTl  ^^^^^  company  for  the  purposes  *thereinafter  expressed,  and  to 
^  raise  a  capital  of  such  amount  and  in  such  shares  as  thereinafter 
specified;  and  that  each  subscriber  had  taken  one  or  more  shares  in  the 
said  capital,  and  the  number  or  numbers  of  his  share  or  sh.nres  was  or 
were  expressed  opposite  to  his  respective  signature  and  seal  thereto; 
and  that,  on  the  8th  of  August,  1864,  the  society  was  provisionally 
registered,  and  it  was  intended  to  obtain  the  complete  registration 
thereof  under  the  acts  of  parliament  for  that  purpose  passed  in  the 
seventh  and  eighth  years  and  in  the  tenth  and  eleventh  years  of  the 
reign  of  her  present  Majesty, — in  consideration  of  the  premises,  erery 
subscriber  (except  the  said  Hew  Dalrymple),  but  as  concerning  only  the 
acts  and  defaults  of  himself,  his  heirs,  executors,  administrators,  and  not 
otherwise,  did  thereby  covenant  with  the  said  Sir  Charles  Douglas  (as  a 
trustee  on  behalf  of  the  said  society),  and  with  his  executors  and  adminis- 
trators, in  manner  following,  that  is  to  say, — that  the  subscribers,  and 
such  other  persons  as  should  thereafter  become  entitled  to  shares  in  the 
capital  of  the  society  (thereinafter  called  "  the  shareholders"),  and  each 
of  them,  would,  when  thereunto  in  accordance  with  these  presents 
required,  pay  the  amount  of  deposit  and  calls  due  upon  his  respectire 
share  or  shares,  and  would  perform,  fulfil,  and  keep  all  the  several 
engagements,  obligations,  and  conditions  therein  contained,  and  in  all 
other  respects  observe,  conform  to,  and  abide  by  the  rules  and  regula- 
tions of  the  society, — and  that  the  qualification  of  a  director  should  be 
the  ownership  of  not  less  than  100  shares  in  the  capital  of  the  said 
society,  and  that  the  defendant  and  divers,  to  wit,  five  others  should  be 
and  were  thereby  appointed  the  first  and  the  then  directors  of  the  said 
society,  with  power  to  add  to  their  number  as  therein  prescribed,  until 
the  first  ordinary  general  meeting, — ^and  that  the  directors  should  hare 
♦5281  ^^^^  *powers  to  allot  and  appropriate,  upon  such  terms  and  con- 
^  ditions  as  they  should  think  fit  to  prescribe  as  to  recalling  or 
cancelling  any  such  allotments  or  appropriations  of  the  shares  of  the 
capital  of  the  society  so  far  as  the  same  had  not  been  then  taken  or  sub- 
scribed for,  and  having  regard  to  the  rights  of  all  persons  desirous  of 
becoming  shareholders,  as  the  board  of  directors  should  approve,  and  to 
reserve  for  investment  during  a  period  of  twelve  months  from  the  date 
of  these  presents  such  portion  of  the  said  capital,  not  exceeding  5000 
shares,  as  the  board  of  directors  should  think  fit,  and  to  reallot  and  reap- 
propriate  any  share  or  shares  the  allotment  whereof  should  be  recalled 
or  cancelled,  as  occasion  might  require,  and  from  time  to  time  to  declare 
and  make  calls  in  respect  of  such  shares,  for  such  sums  of  money,  to  be 
paid  at  such  times  and  in  such  manner  as  the  board  of  directors  should 
think  fit,  and  that  no  call  should  exceed  the  sum  of  1/.  per  share,  and 
that  a  period  of  at  least  three  months  should  intervene  between  the  pay- 
ment of  any  call  and  the  payment  of  the  next  or  the  subsequent  call,— 
and  that,  if  any  shareholder  should  fail  to  pay  any  call  upon  or  in  respect 
of  his  share  or  shares  at  the  time  appointed  for  the  payment  of  such  call, 
the  board  of  directors  should  have  power  to  sue  such  shareholder  for  the 
amount  of  such  call  in  any  court  of  law  or  equity,  or  other  court  having 
competent  jurisdiction,  and  might  recover  the  same,  with  interest  after 
the  rate  of  51,  per  cent,  per  annum,  calculated  from  the  day  on  which 
such  call  ought  to  have  been  paid :  And  that  such-  deed  of  settlement, 
which  was  so  executed  by  the  defendant  as  aforesaid,  contained  no  pro- 


COMMON  BENCH  REPORTS.     (4  J.  SCOTT.    N.  S  )         528 

vision  or  condition  that  the  said  intended  capital  should  be  raised,  or 
that  the  said  number  of  shares  should  be  subscribed  for  or  taken,  or  a 
part  thereof  amounting  to  two-thirds  of  the  said  number  of  10,000 
shares,  or  prohibiting  the  said  *company  from  commencing  or  r^coq 
carrying  on  business,  as  in  the  said  third  plea  in  that  behalf  ^ 
alleged. 

To  this  replication,  the  defendant  rejoined  that  the  said  company  was 
completely  registered  under  the  said  act  of  parliament  in  the  declaration 
mentioned  on  the  13th  of  December,  1854;  and  that,  on  the  9th  of 
January,  1855,  the  defendant  resigned  his  oflSce  of  director  of  the  said 
company,  and  that  such  resignation  was  duly  accepted,  to  wit,  by  the 
board  of  directors  thereof,  at  a  meeting  of  such  board  on  the  22d  of 
January,  1855 ;  and  that,  from  the  time  of  his  said  resignation,  he  had 
Dot  in  any  manner  interfered  in  the  concerns  of  the  said  company. 

To  this  rejoinder  the  plaintiffs  demurred,  the  grounds  of  demurrer 
stated  in  the  margin  being,  that  the  '^  defendant's  having  ceased  to  be  a 
director  affords  no  answer  to  this  action,  which  is  against  him  as  a  share- 
bolder  ;  and,  if  it  could  be  an  answer,  the  defendant  should  have  stated 
that  he  ceased  to  be  a  director  before  the  calls  were  made  or  became 
due."    Joinder. 

Bovill^  Q.  C.  (with  whom  was  Baylis)^  in  support  of  the  demurrer.(a) — 
The  real  question  is,  whether,  having  signed  the  deed  of  settlement,  the 
defendant  can  ^defend  himself  against  a  claim  for  calls,  on  the  rmtiQCi 
ground  that  the  company  has  proceeded  to  carry  on  business  ^ 
with  less  than  the  stipulated  amount  of  capital  subscribed  for.  It  is 
submitted  that  he  cannot.  Before  a  joint  stock  company  can  be  com- 
pletely registered,  there  must  be  a  deed  of  settlement :  but  the  moment 
that  is  executed,  the  parties  are  incorporated  and  the  company  is  formed. 
By  the  interpretation  clause  of  the  7  &  8  Vict.  c.  110,  s.  3,  par.  5,  the 
word  '* subscriber'*  is  declared  to  mean  ''any  person  who  shall  have 
agreed  in  writing  to  take  or  have  taken  any  shares  in  a  proposed  com- 
pany or  a  company  formed,  and  who  shall  not  have  executed  the  deed 
of  settlement  or  a  deed  referring  thereto  ;*'  and  par.  6  defines  "  share- 
holder" to  mean  ''  any  person  entitled  to  a  share  in  a  company,  and  who 
has  executed  the  deed  of  settlement  or  a  deed  referring  to  it,  or,  in  the 
case  of  mutual  assurance  societies,  any  person  who  shall  be  an  assured 
member  thereof."  The  defendant,  therefore,  clearly  is  a  shareholder  in 
this  company.  The  7th  section  enacts  that  ''  it  shall  not  be  lawful  for 
any  joint  stock  company  hereafter  to  be  formed  for  any  purpose  within 
the  meaning  of  this  act,  &c.,  to  act  otherwise  than  provisionally  in 
accordance  with  this  act  [s.  4],  until  such  company  shall  have  obtained 
a  certificate  of  complete  registration  as  hereinafter  provided ;  and  no 
joint  stock  company  shall  be  entitled  to  receive  a  certificate  of  complete 

(a)  The  points  marked  for  argument  on  the  pnrt  of  the  plaintiff,  were, — 
**  That  the  declaration  and  replication  are  good,  and  the  plea  and  rejoinder  bad,  and  that* 
inumacb  as  it  t«  admitted  that  the  defendant  executed  the  deed  of  settlement  in  respect  of  tha 
ibares  for  calls  on  which  he  is  sued,  he  is  properly  sued  in  the  statutable  form  of  declaration  by 
the  plaintiffs,  a  completely  registered  company;  but  neither  the  act  of  pnrlinment  nor  the  deed 
prohibit  the  plaintiffs  from  suing  the  defendant  for  calls  in  consequence  of  all  the  capital  no4 
being  raised  or  shares  subscribed  for,  as  alleged  in  the  plea;  and  that  the  defendant's  having 
osssed  to  be  a  director  does  not  discharge  him  from  his  liability  for  calls  as  a  sbnrebolder,  as 
pretended  in  his  rejoinder;  and  that,  even  if  it  could,  the  rejoinder  should  have  stated  that  ha 
eeued  to  be  a  director  before  the  calls  became  due." 
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registration  unless  it  be  formed  by  some  deed  or  writing  under  the 
bands  and  seals  of  the  shareholders  therein,"  &c.  Then  the  25th  section 
enacts,  *'  that,  on  the  complete  registration  of  any  company  being  certi- 
fied by  the  registrar  of  joint  stock  companies,  such  company  and  the 
^^qi-i    *then  shareholders  therein,  and  all  the  succeeding  shareholders, 

-J  whilst  shareholders,  shall  be  and  are  hereby  incorporated  as  from 
the  date  of  such  certificate,  by  the  name  of  the  company  as  set  forth  in 
the  deed  of  settlement,  and  for  the  purpose  of  carrying  on  the  trade  or 
business  for  which  the  company  was  formed,  but  only  according  to  the 
prg^isions  of  this  act  and  of  such  deed  as  aforesaid,  and  for  the  purpose 
of  suing  and  being  sued,  and  of  taking  and  enjoying  the  property  and 
effects  of  the  said  company,*'  &c.  And  then  s.  55  enacts,  ^*  that,  if  any 
ahareholder  fail  to  pay  any  instalment  of  capital  due  upon  or  in  respect 
of  any  share  held  by  him,  when  the  same  shall  become  due,  it  shall  be 
lawful  for  any  such  company,  and  they  are  hereby  authorized,  to  sue 
Buch  shareholder  for  the  amount  in  an  action  of  debt  in  any  court  having 
competent  jurisdiction  in  respect  of  the  same ;  and  that,  in  the  declara- 
tion in  any  such  action,  it  shall  be  sufiicient  to  state  only  that  at  the 
time  of  the  commencement  of  the  suit  the  defendant,  as  the  holder  of 
certain  shares  (stating  how  many)  in  a  certain  company  or  undertaking, 
as  the  case  may  be  (naming  it),  was  indebted  to  the  company  in  a  certain 
sum  (stating  the  amount  of  the  instalments,  or  so  much  thereof  as  is 
sought  to  be  recovered),  for  certain  instalments  of  capital  then  due  and 
payable  in  respect  of  the  said  shares,  and  that  the  defendant  hath  not 
paid  the  same,"  &c.  The  defendant  here  is  sued  in  the  statutory  form 
as  a  shareholder  in  an  incorporated  company.  The  answer  the  defend- 
ant attempts  to  set  up,  is,  that,  before  the  complete  registration  of  the 
company,  he  subscribed  for  shares  in  a  company  the  capital  whereof  was 
to  be  100,000Z.,  in  10,000  shares  of  lOi.  each;  that  two-thirds  only  of 
that  number  of  shares  were  subscribed  for ;  and  that  he  never  agreed  or 
consented  that  the  company  should  commence  or  carry  on  business  with 
*^S21   '^^^  ^^^^  ^^^  '^'number  originally  specified.    The  replication  states 

-■  that  the  action  is  brought  against  the  defendant  as  a  shareholder, 
that  he  executed  the  deed  of  settlement,  and  that  the  deed  did  not 
contain  any  provision  or  condition  that  the  company  should  not  com- 
mence or  carry  on  business  with  any  less  number  of  shares  subscribed 
than  10,000.  [Cockburn,  C.  J. — You  contend,  that,  by  executing  the 
deed  of  settlement,  the  defendant  shows  his  assent  to  the  directors  pro- 
ceeding with  less  than  the  prescribed  amount  of  capital  ?]  The  deed 
constitutes  a  new  agreement.  [Cockdurn,  C.  J. — Is  there  anything  in 
the  deed  affirmatively  giving  the  directors  power  to  carry  on  the  business 
of  the  company  ?]  That  does  not  appear  upon  this  record.  The  original 
contract  is  superseded  by  the  execution  of  the  subscribers*  agreement 
This  was  decided  in  Watts  v.  Salter,  10  C.  B.  477  (E.  C.  L.  R.  vol.  70), 
where  Parke,  6.,  in  delivering  the  judgment  of  the  Exchequer  Chamber, 
Bays :  ''  The  plaintiff  having  executed  the  deed,  has  agreed  under  bis 
hand  and  seal  that  the  provisional  directors  shall  do  all  that  is  therein 
contained ;  and  by  that  deed  he  is  bound,  unless  he  was  induced  by 
fraud  or  misrepresentation  to  execute  it.  It  has  been  contended  that 
the  directors  had  no  power  under  the  deed  to  deal  with  any  part  of  the 
money  until  the  whole  amount  had  been  subscribed.  I  do  not,  however, 
agree  in  that  construction.     If  such  had  been  the  plaintiff *8  intention, 
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he  shoald  have  taken  care  not  to  execute  a  deed  which  did  not  express 
it  No  such  express  stipulation  is  to  be  found  on  the  fnce  of  the  deed : 
and  none  can  be  implied.*'  The  distinction  between  '*  subscriber**  and 
^'Bbareholder*'  is  pointedly  taken  in  the  case  of  The  Gulvanized  Iron 
Company  v.  Westoby,  8  Exch.  IT.f  The  party  exercises  his  option 
when  he  executes  the  deed.  The  7th  section  of  the  7  &  8  Vict.  c.  110 
contemplates  that  all  the  subscribers  will  not  execute  the  deed. 

*jF«>W,  contr4.(a) — It  is  submitted, — ^first,  that  the  defendant  (-♦roo 
is  not  liable  at  all, — secondly,  that  he  is  at  all  events  not  liable  ^ 
to  be  sued  in  the  statutory  form.  The  plea  alleges,  and  the  repHcath)n 
admits,  that  the  capital  of  the  company  was  to  consist  of  100,000Z.,  in 
10,000  shares  of  102.  each;  and  then  it  goes  on  to  allege  that  the 
defendant  never  agreed  or  consented  that  the  company  should  commence 
or  carry  on  business  with  any  less  than  the  proposed  number  of  10,000 
shares.  The  defendant  has  a  right  to  say  that  the  company  to  which 
he  proposed  to  become  a  subscriber  never  was  formed  at  all.  [Cock* 
BURN,  C.  J. — ^It  appears  by  the  declaration  that  the  defendant  executed 
the  deed,  and  that  the  deed  contained  a  recital  that  the  whole  capital 
had  not  been  subscribed,  and  it  also  contains  an  unquali6ed  covenant  to 
pay  calls.  Is  there  anything  in  the  subsequent  provisions  to  control 
that  ?]  There  is  nothing  in  the  deed,  as  set  out  in  the  replication,  in 
terms  controlling  that  covenant :  but,  on  the  other  hand,  there  is  nothing 
to  show  that  the  company  was  formed.  [Cockburn,  G.  J. — The  deed 
starts  with  a  statement  that  the  whole  number  of  shares  had  not  been 
allotted ;  and  in  the  mean  time  the  parties  agree  that  the  concern  shall 
go  on.  Suppose  there  had  been  no  preliminary  agreement,  but  that 
there  had  been  nothing  but  this  deed, — could  it  be  said  *that  a  ri^piOA 
party  executing  the  deed  did  not  thereby  become  liable  to  pay  ^ 
calls  ?  The  covenant  is  positive  and  not  conditional  on  all  the  shares 
being  subscribed  for.]  It  is  submitted  that  the  deed  here  is  as  much 
conditional  as  were  the  agreements  in  Pitchford  v,  Davis,  5  M.  &  W.  2,t 
and  Fox  v.  Clifton,  4  M.  &  P.  676,  6  Bingh.  776  (E.  C.  L.  R.  vol.  19), 
2  M.  &  Scott  146  (E.  C.  L.  R.  vol.  28),  9  Bingh.  116  (E.  C.  L.  R.  vol. 
23).  [Cockburn,  C.  J. — There,  the  parties  agreed  to  become  members 
of  an  association  upon  a  condition  which  was  not  performed.  But  here, 
the  defendant  waives  his  right  to  insist  upon  the  entire  number  of  shares 
being  subscribed  as  originally  proposed,  and  testifies  that  by  executing 
the  deed.  Does  it  lie  in  his  mouth  afterwards  to  insist  upon  the  con* 
dition  ?  He  Icnew  when  he  signed  the  deed  (for,  the  deed  recites  the 
fact),  that  the  entire  sum  had  not  been  subscribed.]  At  all  events,  the 
defendant  is  not  liable  in  the  statutory  form.  The  proper  remedy  for 
non-payment  of  calls  is,  by  action  upon  the  covenant  which  is  referred 
to  in  the  replication.  [Btles,  J. — That  covenant  does  not  supersede 
the  right  of  action  for  calls  expressly  given  by  the  statute.] 

Cockburn,  C.  J. — ^I  am  of  opinion  that  our  judgment  must  be  for  the 
plaintiffs.     There  is  no  doubt  that  this  association  was  originally  formed 

(o)  Tbe  pointf  marked  for  argumeot  on  the  part  of  the  defendaDt,  were, — 
"  That  tbe  plea  U  good  and  the  replioation  bad ;  that  it  appears  that  the  oompany  to  which 
the  defendant  sobeoribed  waa  never  formed,  and  that  the  defendant  never  consented  to  its  con- 
eems  bein^  carried  on  with  a  smaller  capital  than  the  one  originallj  agreed  on,  and,  under  these 
eirenmitances,  it  will*  be  contended  that  the  defendant  never  became  a  shareholder,  and  is  not 
liable  for  calls;  and  that,  whatever  might  have  been  the  ease,  had  the  action  been  npon  the  deed 
neationed  in  the  declaration,  the  plaintiffs  cannot  recover  upon  the  present  pleadings." 
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under  an  arrangement  that  its  capital  should  consist  of  100,000Z.,  in 
10,000  shares  of  102.  each,  and  that  that  number  of  shares  was  not  sub- 
scribed for.  But  the  defendant  has  thought  proper  to  execute  the  deed 
of  settlement  of  the  company ;  and  in  that  deed  it  is  recited  that  ^'  the 
subscribers  had  agreed  to  form  a  society  or  joint  stock  company  for  the 
purposes  thereinafter  expressed,  and  to  raise  a  capital  of  such  amount 
and  in  such  shares  as  thereinafter  specified,"  &c. ;  and  then  the  deed 
contains  provisions  which  clearly  show,  that,  at  the  time  of  the  execu- 


♦635] 


tion  of  the  deed,  all  the  parties  thereto  were  '''aware  that  the 
shares  had  not  been  subscribed  for  to  the  full  extent  originally 
proposed,  but  that,  nevertheless,  it  was  intended  that  the  company  should 
go  on  with  such  number  of  subscribers  and  such  amount  of  capital  as 
had  already  been  obtained.  That  being  so,  and  there  being  nothing  in 
the  deed  to  show  either  expressly  or  by  implication  that  the  directors 
were  not  to  go  on  until  all  the  shares  had  been  taken  up,  but,  on  the 
contrary,  it  being  manifestly  contemplated  that  they  should  proceed  at 
once,  and  as  by  the  terms  of  the  covenant  the  engagement  on  the  part 
of  the  shareholders  to  pay  calls  is  not  made  conditional  upon  all  the 
shares  being  subscribed  for,  but  it  is  absolute  and  unconditional,  there  is 
nothing  upon  this  record  to  negative  the  defendant's  liability.  Without, 
therefore,  in  any  respect  interfering  with  the  decisions, — to  which  I 
entirely  assent, — which  have  established  the  non-liability  of  a  party 
subscribing  to  an  undertaking  of  this  sort  upon  conditions  which  are  not 
complied  with,  it  seems  to  me  that  the  defendant  is  liable  to  be  sued 
for  calls,  and  that  in  the  form  pointed  out  by  the  55th  section  of  the 
statute. 

Williams,  J. — I  am  of  the  same  opinion.  The  company  has  obtained 
a  certificate  of  complete  registration,  to  obtain  which  the  provisions  of 
the  7  &  8  Vict.  c.  110,  s.  7,  must  have  been  complied  with.  That  sec- 
tion requires,  as  a  preliminary  to  complete  registration,  that  the  company 
shall  be  formed  ^'  by  some  deed  or  writing  under  the  hands  and  seals  of 
the  shareholders  therein."  The  defendant  has  executed  that  deed.  He 
is  therefore  a  ^'  shareholder"  within  s.  S,  and  consequently  a  person 
liable  to  be  sued  for  calls  under  s.  55. 

WiLLES,  J. — Assuming  that  Mr.  Bovill  has  failed  to  show  that  there 
*/)^Bl  ^^^  ^^^  provisions  in  the  deed  ^authorizing  the  directors  to  pro- 
^  ceed  to  carry  on  business  without  having  the  whole  of  the  con- 
templated capital  subscribed  for,  I  think  Mr.  Field  has  also  failed  to 
relieve  himself  from  the  pressure  of  that  part  of  the  replication  which 
alleges  that  the  deed  does  not  contain  any  provision  or  condition  that 
the  company  should  not  commence  or  carry  on  business  with  less  than 
10,000  shares  subscribed.  Dickenson  v.  Valpy,  10  B.  &  C.  128  (E.  C. 
L.  R.  vol.  21),  5  M.  &  R.  126,  and  that  cluss  of  cases,  are  altogether 
inapplicable  here,  because  in  all  of  them  there  was  an  implied  condition 
that  the  directors  should  not  proceed  without  having  obtained  subscrip- 
tions for  the  stipulated  amount  of  capital.  Here,  the  replication  shows 
that  the  defendant,  when  he  executed  the  deed,  knew  that  the  whole 
number  of  10,000  shares  had  not  been  subscribed  for,  without  showing 
that  there  was  any  stipulation  that  the  concern  should  not  be  commenced 
without  the  full  capital.  If  it  should  turn  out  at  the  trial  that  the  deed 
in  extenso  is  inconsistent  with  what  is  stated  in  the  replication,  the 
defendant  may  succeed  upon  never  indebted.     But,  upon  the  pleading! 
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as  they  appear  before  us  on  this  demurrer,  there  must  be  judgment  for 
the  plaintiffs. 

Byles,  J. — I  am  of  the  same  opinion.  It  appears  from  the  replication 
that  the  defendant  has  executed  a  deed  which  contains  an  express  and 
unqualified  covenant  to  pay  calls.  My  Lord  asked  Mr.  Field  in  the 
coarse  of  the  argument,  if  there  was  any  provision  in  the  deed  to 
restrain  that  covenant :  but  the  learned  counsel  could  not  point  out  any 
part  of  the  deed  as  set  out  on  the  record  which  restrains  the  generality 
of  the  covenant  to  pay.  And,  as  to  any  part  of  the  deed  not  set  out, 
the  replication  alleges  that  there  is  no  provision  which  expressly  or 
impliedly  prevents  the  directors  from  proceeding  with  the  business  of  the 
society  *with  fewer  subscribers  than  were  originally  contemplated,  r^croir 
Upon  these  grounds,  I  am  of  opinion  that  the  plaintiffs  are  ^ 
entitled  to  our  judgment.  Judgment  for  the  plaintiffs. 


BATLIS  V.  LE  GROS  and  Others.    May  28. 

A  geneFBl  eovenuit  to  repair,  and  further  to  repair,  within  three  months  after  notice  from  the 
leuor,  are  separate  and  independent  covenants;  and  a  right  of  re-entry  attaches  for  a  breach 
of  the  former,  though  no  notice  be  given  ander  the  latter. 

A  IcMor,  finding  the  demised  premises  out  of  repair,  intending  to  take  advantage  of  a  clause  of 
forfeiture  contained  in  the  lease,  entered  into  an  agreement  with  an  under-tenant  whom  he 
found  there  to  let  them  to  him  as  a  yearly  tenant^  and  subsequently  received  rent  from  him :— • 
Held,  ft  sufficient  re-entry  to  avoid  the  lease. 

This  was  an  action  of  ejectment  brought  by  the  plaintiff  by  writ 
dated  the  12th  of  February,  1855,  to  recover  possession  of  a  certain 
factory  for  the  manufacturing,  dyeing,  and  finishing  of  crapes,  with  the 
outhouses,  buildings,  yards,  and  other  appurtenances  to  the  same  belong- 
ing, situate  in  the  parish  of  Tottenham,  in  the  county  of  Middlesex. 

The  defendants  defended  for  the  whole  of  the  premises;  and  the 
cause  came  on  for  trial  before  Jervis,  G.  J.,  at  the  sittings  at  Westmin- 
ster after  Hilary  Term,  1856,  when  a  verdict  was  taken  by  consent  for 
the  defendants,  subject  to  the  opinion  of  the  court  upon  the  following 
case: — 

By  a  lease  of  the  said  premises  made  the  28th  of  September,  1850, 
between  one  Stephen  Barnewell  of  the  one  part,  and  James  Baylis  (the 
father  of  the  plaintiff),  of  the  other  part,  in  consideration  of  the  rents 
and  covenants  therein  reserved  and  contained  on  the  part  of  the  said 
James  Baylis,  his  executors,  administrators,  and  assigns,  to  be  paid  and 
performed,  he  the  said  Stephen  Barnewell  demised  and  leased  unto  the 
said  James  Baylis,  his  executors,  administrators,  and  assigns,  the  said 
premises.  To  hold  the  same  unto  the  said  James  Baylis,  his  executors, 
administrators,  *and  assigns,  from  the  29th  of  September,  1850,  r^roo 
for  and  during  and  unto  the  full  end  and  term  of  twenty-one  ^ 
years  from  thence  next  ensuing,  and  fully  to  be  complete  and  ended, 
determinable  nevertheless  as  thereinafter  mentioned,  at  the  yearly  rent 
or  sum  of  165Z.  15«.,  payable  quarterly,  on  the  four  usual  quarterly 
days  of  payment. 

The  lease  contained,  on  the  part  of  the  lessee,  his  executors,  adminis- 
trators, and  assigns,  the  usual  covenant  to  pay  the  said  rent,  and  also  a 
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covenant  to  pay,  or  cause  to  be  paid,  during  the  continuance  of  the  said 
term,  the  sewers-rate  and  all  other  taxes,  rates,  charges,  and  assessments 
whatsoever,  parliamentary,  parochial,  or  otherwise,  which  then  were  or 
thereafter  should  be  imposed,  charged,  or  assessed  upon  or  in  respect  of 
the  said  premises,  or  any  part  thereof,  or  the  rent  thereof  (the  property 
tax  only  excepted) ;  and  also  a  covenant  during  the  said  term  at  his  or 
their  own  costs  and  charges  well  and  sufficiently  to  repair,  uphold,  sup- 
port, amend,  and  keep  the  said  premises,  with  the  appurtenances,  and 
every  part  thereof,  in,  by,  and  with  all  manner  of  necessary  repara- 
tions and  amendments  when,  where,  and  as  often  as  the  same  should  be 
requisite,  and  also  to  paint  or  cause  to  be  painted  in  a  good  and  work- 
manlike manner  with  two  coats  of  good  oil  colour  at  the  least  twice 
during  the  first  seven  years,  and  afterwards  once  in  every  three  years 
of  the  remainder  of  the  said  term,  all  the  outside  wood  and  iron  work 
of  the  said  premises,  and  such  other  parts  thereof  as  should  have  been 
usually  painted,  and  also  to  paint  or  cause  to  be  painted  in  the  manner 
aforesaid  once  in  every  seven  years  of  the  said  term  all  the  inside  wood 
and  iron  work  of  the  said  premises,  and  such  other  parts  thereof  as 
should  have  been  usually  painted :  And  further  that  it  should  be  lawful 
mcng-i  for  the  said  Stephen  Barnewell,  his  executors,  administrators,  *or 
-■  assigns,  with  workmen  or  others,  twice  or  oftener  in  every  year 
during  the  said  term,  at  reasonable  and  convenient  times  in  the  day 
time,  to  enter  into  and  upon  the  said  premises,  or  any  part  thereof 
(except  any  rooms  where  any  secret  process  may  be  carried  on  by  the 
said  James  Baylis,  his  executors,  administrators,  or  assigns,  in  the  way 
of  his  business),  to  view  and  examine  the  state  and  condition  thereof, 
and,  if  found  necessary  upon  such  view  and  examination,  to  give  to  the 
said  James  Baylis,  his  executors,  administrators,  or  assigns,  or  leave  at 
or  upon  the  said  premises  for  him  or  them,  notice  in  writing  to  repair 
and  amend  the  same  within  three  calendar  months  then  next  following, 
within  which  period  of  three  calendar  months  the  said  James  Baylis,  bis 
executors,  administrators,  and  assigns,  would  repair,  amend,  and  make 
good  all  such  repairs  and  amendments  as  should  be  mentioned  in  such 
notice,  according  to  the  true  intent  and  meaning  of  those  presents. 

The  lease  also  contained  a  proviso  as  follows : — ^'  Provided  always, 
that  if  the  said  rents  hereinbefore  reserved,  or  any  part  thereof,  shall 
be  unpaid  by  the  space  of  twenty-one  days  next  after  the  same  shall 
have  become  payable,  being  first  lawfully  demanded  upon  or  at  any 
time  after  the  said  twenty-one  days,  and  not  paid  when  demanded,  or 
if  the  said  James  Baylis,  his  executors  or  administrators,  shall  assign, 
let,  or  underlet,  or  in  any  manner  part  with  the  possession  of  the  said 
premises,  or  any  part  thereof,  to  any  person  or  persons  whomsoever,  for 
the  whole  or  any  part  of  the  term  for  which  they  are  intended  to  be 
demised,  without  the  license  or  consent  of  the  said  Stephen  Barnewell, 
his  executors,  administrators,  or  assigns,  in  writing  under  his  or  their 
their  hand  or  hands,  first  obtained  for  so  doing,  or  if  the  said  James 
*^401  ^^J^^^9  ^^^  executors  or  administrators,  or  any  of  them,  *sball 
-^  become  bankrupt  or  bankrupts,  or  shall  assign  his  or  their  estate 
or  effects,  or  any  part  thereof,  in  trust  for  his  or  their  creditors,  or  shall 
take  the  benefit  of  any  act  or  acts  of  parliament  passed  or  to  be  passed 
for  the  relief  of  insolvent  debtors,  or  shall  compound  for  the  payment 
of  his  or  their  debts,  or  if  any  execution  shall  be  levied  upon  his  or 
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their  goods  or  chattels,  or  if  thi:*  indenture  shall  be  sold  by  the  sheriflF 
under  any  execution  to  be  levied  as  aforesaid,  or  if  he  or  they  Bhall  not 
ferform  the  covenants  herein  contained  which  by  him  or  them  ought  to 
be  performed, — then  and  in  any  of  the  said  cases  it  shall  be  lawful  for 
the  said  Stephen  Barnewell,  his  executors,  administrators,  or  assigns, 
into  the  said  premises,  or  any  part  thereof  in  the  name  of  the  whole,  to 
re-enter,  and  the  same  to  have  again,  retain,  repossess,  and  enjoy  as  m 
his  and  their  first  or  former  estate/* 

The  said  James  Baylis,  the  lessee  in  the  said  lease  mentioned,  carried 
on  the  business  of  a  crape-finisher  at  the  said  premises  until  his  death, 
and  had  thereon  machinery  and  plant.  He  died  on  the  28d  of  October, 
1850,  having  previously  made  a  will,  dated  the  12th  of  October,  1850, 
whereby  he  gave  and  bequeathed  the  said  premises,  together  with  the 
said  lease,  unto  his  said  wife,  one  Joseph  Fletcher,  and  the  plaintiff  (on 
his  attaining  twenty-one  years),  his  executors. 

On  the  14th  of  November,  1850,  the  widow,  Rebecca,  alone  proved 
the  will ;  the  plaintiff  being  at  the  time  of  his  father's  death  a  minor. 

The  said  widow,  after  the  death  of  her  husband,  carried  on  at  the 
same  premises  the  business  of  a  crape-finisher  until  her  death  in  Febru-* 
ary,  1853. 

On  the  1st  of  June,  1851,  and  during  the  minority  of  the  plaintiff, 
the  said  widow,  Rebecca,  having  become  indebted  to  the  said  Joseph 
Fletcher  in  the  sum  of  2500Z.,  by  a  deed  of  mortgage  and  assignment, 
^bearing  date  that  day,  assigned  to  the  said  Joseph  Fletcher  all  ri^tiA-i 
the  machinery,  plant,  steam-engine,  implements  of  trade,  and  ^ 
tenant's  fixtures,  stock  in  trade,  household  furniture,  plate,  linen,  and 
other  chattels  (leases  or  terms  for  years  excepted),  with  a  proviso  for 
redemption  by  and  reassignment  to  her  on  repayment  of  the  said  sum 
of  2500/.  and  interest  on  the  4th  of  January  then  next,  together  with 
fature  advances  not  exceeding  in  the  whole  30002. 

The  machinery  and  other  chattels  assigned  by  the  above-mentioned 
deed  comprised  the  machinery  and  plant  which  belonged  to  the  said 
James  Baylis,  deceased. 

On  the  same  day  as  the  above  assignment  was  executed,  the  said 
widow,  Rebecca,  by  a  separate  memorandum  deposited  with  the  said 
Joseph  Fletcher  the  said  lease  of  the  said  factory,  dated  the  28th  of 
September,  1850,  as  a  further  security  for  the  repayment  of  the  2500/. 
and  interest,  and  such  further  advances  as  aforesaid.  The  said  memo- 
randum was  by  an  error  dated  the  1st  of  June,  1850,  instead  of  the  Ist 
of  June,  1851. 

On  the  22d  of  June,  1852,  the  plaintiff  came  of  age ;  but  he  did  not 
come  in  to  prove  (according  to  leave  reserved)  his  father's  will  until 
February,  1855,  as  hereinafter  mentioned. 

On  the  1st  of  November,  1852,  the  said  Joseph  Fletcher  died,  having 
previously  made  a  will,  whereby  he  appointed  certain  persons  executors 
(hereinafter  called  Fletcher's  executors),  to  whom  he  bequeathed  all  his 
property.  Fletcher's  executors  duly  proved  his  will  immediately  after 
his  death. 

The  widow,  Rebecca,  died  intestate,  in  February,  1853.  Letters  of 
administration  to  her  estate  were  taken  out  by  the  plaintiff  on  the  2l8t 
of  December,  1854,  as  hereinafter  mentioned. 
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*'i421  Shortly  before  and  on  the  24th  of  October,  1858,  the  *premise8 
^  were  dilapidated  and  out  of  repair,  bo  as  to  be  a  breach  of  the 
following  covenant,  that  is  to  say, — ^*  And  also  will  during  the  term 
hereby  granted,  at  his  and  their  own  costs  and  charges,  well  and  suffi- 
ciently repair,  uphold,  support,  amend,  and  keep  the  said  premises,  with 
the  appurtenances,  and  every  part  thereof,  in,  by,  and  with  all  manner 
of  necessary  reparations  and  amendments,  when,  where,  and  as  often  as 
the  same  shall  be  requisite,  during  the  said  term,  and  also  will  paint  or 
cause  to  be  painted  in  a  good  and  workmanlike  manner  with  two  coats 
of  good  oil  colour  at  the  least  twice  during  the  first  seven  years  of  the 
said  term,  and  afterwards  once  in  every  three  years  of  the  remainder 
of  the  said  term,  all  the  outside  wood  and  iron  work  of  the  said  premises, 
and  such  other  parts  thereof  as  shall  have  been  usually  painted ;  and 
also  will  paint,  or  cause  to  be  painted,  in  the  manner  aforesaid,  once  in 
every  seven  years  of  the  said  term,  all  the  inside  wood  and  iron  work 
of  the  said  premises,  and  such  other  parts  thereof  as  shall  have  been 
usually  painted." 

The  sum  of  IL  18«.  for  poor-rates  in  respect  of  the  premises,  upon  a 
rate  made  on  the  17tb  of  June,  18d3,  was  unpaid  on  the  24th  of  October, 
1853. 

The  sum  of  Zl.  18«.  4({.  for  rates  in  respect  of  the  premises  made  by 
the  local  board  of  health  for  the  parish  of  Tottenham  on  the  10th  of 
September,  1852,  viz.,  the  highway-rate  and  the  general  district  rate, 
and  the  sum  of  8/.  4«.  9df.  for  similar  rates  made  on  the  23d  of  Septem- 
ber, 1853,  were  unpaid  on  the  24th  of  October,  1853. 

The  sum  of  12.  19«.  6(2.  for  church-rates  made  in  respect  of  the 
premises,  upon  a  rate  made  the  26th  of  August,  1853,  was  also  unpaid 
on  the  24th  of  October,  1853. 

*5431  ^^^  ^^^^  Stephen  Barnewell  was  called  at  the  trial,  *and  stated, 
J  that,  on  the  24th  of  October,  1853,  he, — having  first  inspected 
the  said  premises  with  his  attorney,  and  after  consulting  him,  and  know- 
ing that  the  premises  were  then  out  of  repair,  and  that  the  rates  were 
nnpaid, — made  a  verbal  agreement  with  the  defendants,  whereby  it  was 
agreed  that  the  defendants  should  occupy  the  said  premises  as  tenants 
to  him,  Barnewell,  until  Lady-Day,  1854,  conditionally,  that  is,  pro- 
vided that  the  defendants  should  complete  a  contemplated  purchase  from 
Fletcher's  executors  of  the  plant,  machinery,  &g.,  then  in  and  upon  the 
said  factory  and  premises,  the  defendants  paying  to  the  said  Barnewell 
rent  at  the  rate  of  1502.  per  annum,  and  paying  the  premiums  of  insur- 
ance in  respect  of  the  said  factory  and  premises,  and  agreeing  to  let  the 
said  S.  Barnewell  know  on  or  before  the  10th  of  January,  1854,  whether 
the  defendants  were  desirous  of  continuing  the  tenancy  for  another  year 
after  Lady- Day,  1854. 

The  said  S.  Barnewell,  in  reply  to  the  question,  ^'  How  came  you  to 
let  the  premises  to  the  defendants?"  said, — '^I  let  them  with  the  intention 
of  decidedly  putting  an  end  to  the  lease,  and  taking  possession."  This 
question  was  objected  to  on  the  part  of  the  plaintiff;  but  the  learned 
judge  decided  to  receive  the  evidence,  subject  to  the  objection.  The 
witness  further  stated  that  the  defendants  were  in  possession  of  and 
used  the  fixtures  in  and  upon  the  premises  before  the  said  24th  of 
October,  1853,  but  not  till  that  day  with  his  license ;  that  the  first  rent 
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the  witness  received  from  the  defendants  was  on  the  3d  of  February, 
1854 ;  and  that  he  had  received  it  regularly  from  that  time. 

The  defendants  occupied  the  premises  under  such  agreement  until 
Ladj-Day,  1854;  and  the  following  *corre8pondence  took  place  r^r^A 
between  the  said  S.  Barneweil  and  the  defendants : —  ^ 

"  Coventry,  October  29th,  1858. 

''Messrs.  Le  Gros  &  Co. 

"  Gentlemen, — In  your  letter  you  do  not  say  whether  you  arranged 
about  the  balance  of  insurance  against  the  old  tenants.  I  cannot  afford 
to  lose  it,  having  paid  the  amount.  Upon  receiving  a  letter  from  you 
stating  you  will  pay  it, — say  12Z., — I  will  consent  for  you  to  be  tenant 
from  Michaelmas  last  to  Lady-Day  next,  upon  the  terms  stated,  to 
inform  me  January  10th  whether  you  should  wish  to  continue  tenant. 
Upon  receipt  of  jour  letter,  I  will  write  Mr.  Jury  to  walk  over  and  see 
that  the  condition  of  the  lease  has  been  complied  with,  and  then  release 
Fletcher's  representatives,  and  hold  you  as  tenant  for  the  term  stated. 
Your  paying  me,  as  agreed,  insurance  from  August  to  Lady-Day,  and 
rent  also,  will  bring  matters  near  the  same  thing :  still,  I  prefer  matters 
to  go  on  as  talked  over  with  you  when  in  London. 

"  Stephen  Barnbwell." 

"  Walton-under-Edge,  1  November,  1853. 
"  Dear  Sir, — ^Your  favour  of  the  29th  ult.  has  been  forwarded  to  me 
her£.  I  did  not  forget  what  you  had  said  to  me  as  to  the  balance, 
between  111,  and  12{.,  against  you  in  the  matter  of  insurances,  when  we 
made  our  final  agreement  with  Fletchers :  but,  being  told  by  Mr.  Pearce, 
that,  if  we  did  not  buy  the  plant  from  them,  they  would  remove  it  in 
time  to  avoid  the  payment  of  this  current  quarter's  rent,  and  then  he 
woald  consider  it  quite  right  to  evade  the  payment  of  anything  else  he 
could  legally  in  connection  with  the  said  plant,  I  saw  it  would  be  quite 
useless  to  make  any  allusion  to  your  claim.  We  are  willing  to  pay  the 
rent  and  the  insurance  from  Michaelmas  last  to  Lady-Day  next,  at  the 
rate  Baylis  paid  you,  and  engage  to  state  *before  the  10th  of  r*c4c 
January  next  whether  we  wish  to  continue  your  tenants.  I  would  ^ 
have  been  pleased  in  being  of  assistance  to  you  in  recovering  what 
Fletcher  or  Baylis  owe  :  but  I  could  not  be  quite  so  pleased  in  having  to 
pay  it  ourselves ;  nor  do  I  think  it  would  be  just.  Moreover,  we  are 
striving  to  bring  down  current  expenses  at  Tottenham :  and,  if  we  are 
Buccessful  to  a  sufficient  extent,  we  would  find  it  very  much  more  con- 
venient to  our  trade  to  stay  there  than  removing  of  the  finishing  to  this 
place,  which  is  about  one  hundred  miles  from  the  warehouse,  l^ou  must 
not  think  of  burthening  us  with  Baylis*s  or  Fletcher's  arrears  of  debts." 

"Lb  Gros,  Thompson  &  Bird." 

"  Coventry,  November  3d,  1853. 
"Dear  Sirs, — I  have  no  wish  that  you  should  pay  me  for  other 
people's  debts.     At  the  same  time,  I  think  you  will  excuse  me  asking 

J  on  to  fulfil  your  promise  at  any  rate,  viz.,  to  pay  the  16/.  insurance  to 
lady-Day  and  the  rent  for  the  half-year  from  Michaelmas  to  Lady-Day. 
It  is  all  very  well  for  Mr.  Pearce  to  talk  of  evading  rent  or  any  other 
just  payments :  but  I  can  only  say,  that,  if  you  do  not  occupy  it,  I  shall 
take  such  proceedings  at  law  as  I  am  advised  to  do.     I  have  before  told 
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you  that  they  cannot  part  with  or  give  possession  without  my  consent; 
and,  as  to  his  removing  befofe  quarter-day  to  avoid  rent,  if  I  thought  he 
would  do  so,  I  would  put  in  Chancery  and  get  an  injunction  against 
such  proceedings.  If,  however,  I  understand  your  letter  that  yon  will 
pay  the  rent  and  insurance  to  Lady-Day  next  from  Michaelmas,  that  is 
all  I  can  ask  you :  but  be  pleased  to  observe  the  insurance  must  be  the 
amount  agreed,  16Z.  The  insurance  afterwards  can  be  regulated  accord- 
ing to  agreement,  that  is,  if  you  would  like  to  continue  as  tenants,  notice 
to  that  effect  being  given  January  9th  next  ensuing. 

"S.  Barnkwell." 

*^46T       *"^y  ^^  assignment  dated  the  5th  of  November,  1853,  Fletcher's 
■^   executors  assigned  to  the  defendants  all  the  plant,  machinery, 
&c.,  comprised  in  the  before-mentioned  assignment,  dated  the  1st  of 
June,  1851,  with  the  exception  of  the  furniture  and  household  linen. 

On  the  9th  of  January,  1854,  the  defendants  gave  Barnewell  notice 
of  their  intention  to  quit  the  premises  at  Lady-Day,  1854. 

The  following  correspondence  passed  between  Barnewell  and  the 
defendants : — 

"  Coventry,  January  10,  1854. 

"  Messrs.  Le  Gros  k  Co. 

"  Gentlemen, — I  have  received  your  notice  :  and,  as  you  are  not  likely 
to  want  the  premises,  I  should  be  glad  if  you  would  allow  me  a  board 
*  To  let*  to  be  hung  on  the  chimney-shaft.  It  may  perhaps  get  we  a 
tenant  by  Lady-Day ;  and  I  hope  it  will,  as  I  do  not  like  empty  houses. 
I  shall  be  glad  also  to  receive  your  check  for  the  quarter's  rent  and 
insurance,  as  agreed, — 

Say,  half-year's  rent 41    8    9 

Half  of  insurance^  as  agreed  to  Lady-Day,  1854        -        .600 

£47    8    9 


"S.  Barnewell." 

"  Coventry,  February  3d,  1854. 
**  Gentlemen, — I  enclose  receipt  for  rent  in  part  due  St.  Thomas  last; 
and  shall  be  obliged  by  your  interest  in  letting  the  factory. 

"S.  Barnewell." 

"  Coventry,  March  2d,  1854. 

^^  Gentlemen, — As  I  have  not  taken  any  steps  at  present  towards 

letting  the  premises  you  now  bold,  I  shall  be  glad  to  hear  from  you  as 

*5471  ^^^^y  ^  convenient  ^whether  you  accept  the  last  terms  offered 

-^  you,  or  whether  it  is  your  intention  to  leave  on  the  25th  instant. 

"S.  Barnewell." 

Barnewell  also  stated,  that,  between  the  2d  and  21st  of  March,  1854, 
he  verbally  agreed  to  let  to  defendants  the  said  premises  for  another 
year ;  and  the  defendants  continued  tenants  to  Barnewell  for  such  year, 
and  thenceforward,  and  paid  rent  to  3arnewell  up  to  the  time  of  the 
trial. 

The  following  correspondence  also  took  place  between  Barnewell  and 
the  defendants : — 


COMiMON  BENCH  REPORTS.    (4  J.  SCOTT.    N.  S.)        547 

"  Coventry,  March  21,  1854. 
"Dear  Sirs, — The  amount  due  to  me,  according  to  agreement,  this 
25th  of  March,  is  571.  8«.  9(2.,  which  includes  the  l&L  agreed  to  he  paid 
for  insurance  to  the  above.  From  the  25th  March,  I  will  insure  for 
2000/.  on  the  buildings,  &c.,  instead  of  3000Z.,  as  formerly,  you  paying 
the  amount  I  pay  to  the  office,  above  the  150/.  for  rent  of  factory :  and, 
if  you  will  insure  your  stock  in  the  same  office,  the  Imperial,  I  shall  be 
glad.  I  am  interested  in  its  welfare ;  and  I  believe  you  cannot  find  one 
more  highly  respectable.  S.  Barnewell.*' 

"  London,  22d  March,  1854. 
"  Dear  Sir, — We  have  yours  of  yesterday's  date.  We  are  very  willing 
to  favour  the  Imperial,  if  there  is  any  gain  in  it :  but,  as  it  is  agreed 
we  should  effect  the  insurance  for  20002.  (see  your  letter  to  us,  8th 
February  last)  we  shall  to-morrow  ascertain  what  the  Imperial  will 
charge,  and  what  the  Lancashire  (in  which  we  have  some  interest)  will 
charge ;  and,  as  they  are  both  undeniably  good  and  safe,  the  cheapest 
shall  have  it.  "Lb  Gros,  Thompson  &  Bird." 

"Coventry,  March  Slst,  1854. 
"Gentlemen, — Tour  check  40Z.  13«.  9d.  is  at  hand,  which  will  leave 
a  balance  on  your  agreement  of  *8L  lis.  6d.     As  follows  is  a  rs|cC4Q 
copy  of  my  memorandum  taken  in  your  own  warehouse : —  *- 

"Half-year'srent  to  Lady-day,  1854         .         .         .         .     75     0     0 
"  Insurance  to  that  time 16     0     0 


91     0     0 

"Cash  received 80  13     9 

"Income-tax 2    8     9 


82  17    6 


"Balance      .         .        .     X8     2    6 


"S.  Barnewell." 
"Coventry,  July  28,  1854. 
"Dear  Sirs, — My  rent-book  is  always  at  my  residence  at  Camden; 
and  I  have  written  to  you  from  my  warehouse.  This  will  account  for 
the  apparent  discrepancies.  The  memorandum  made  in  my  books  at 
your  own  warehouse  was  as  follows : — '  Messrs.  Le  Gros  will  pay  the 
rentBaylis  is  paying,  to  Lady-Day,  and  16/.  insurance;  and  to  inform 
me  in  January  about  its  continuance.'  A  second  memorandum, — 
'Messrs.  Le  Gros  &  Co.  will  continue  on  the  premises  till  Lady-Day, 
1857,  at  150Z.,  and  insurance  for  2000i.'  Is  the  above  right  or  not  ? 
If  you  imagine  for  one  moment  that  I  should  allow  you  to  occupy  my 
premises  without  insuring,  you  are  mistaken.  No  reasonable  man  could 
expect  it.  The  premises  are  insured  to  Michaelmas  at  the  rate  of  15^. 
15«.  per  annum,  which  sum  must  be  paid  by  you.  As  to  Bnylis's  cor- 
respondence, if  you  refer  again,  you  will  find  the  rent  was  to  be  150/., 
the  insurance  15L  15«.  for  3000Z.,  as  stated  by  Mr.  Bay  lis,  but  which 
afterwards  turned  out  22/.  4«.  9d^  This  was  explained  to  you  before, 
and  ought  not  to  require  it  again.  I  shall  be  glad  to  receive  a  check 
for  the  amount  of  rent  and  insurance  due  Midsummer  last. 

"S.  Babnbwbll." 
VOL.  IV.— 22 
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♦5491  **^'^*  Pearce  was  also  called  on  behalf  of  the  defendants  at  the 
J  trial,  who  stated  that  he  acted  as  solicitor  for  Fletcher  and  his 
executors,  and  in  particular  for  the  executors  in  negotiating  for  the 
before-mentioned  assignment  of  the  plant,  &c.,  by  Fletcher's  execatora 
to  the  defendants,  dated  the  5th  of  November,  1853 :  and  he  also  stated 
that  he  held,  as  such  solicitor,  the  original  lease  before  mentioned^  bat 
that  no  act  was  ever  done  to  take  possession  of  the  premises,  but  t*iat 
it  was  purposely  avoided,  and  that  the  defendants  declined  to  take  the 
lease,  and  that  there  was  never  any  arrangement  between  the  defend- 
ants and  Fletcher's  executors  about  the  premises  themselves. 

On  the  11th  of  December,  1854,  the  plaintiff  became  and  was  dalj 
adjudged  to  be  a  bankrupt. 

On  the  21st  of  December,  1854,  the  plaintiff  took  out  letters  of 
administration  to  the  estate  of  his  mother ;  and,  on  the  24th  of  February, 
1855,  he  obtained  probate  of  his  father's  will. 

The  court  were  to  draw,  inferences  as  a  jury. 

The  question  for  the  opinion  of  the  court,  is,  whether,  under  the  cir- 
cumstances of  the  case,  the  plaintiff  is  entitled  to  succeed  in  the  said 
action  of  ejectment.  If  the  court  should  be  of  opinion  that  the  plaintiff 
is  so  entitled,  then  the  verdict  is  to  be  entered  for  the  plaintiff;  other- 
wbe,  the  verdict  is  to  stand  for  the  defendants. 

(7.  Wood  (with  whom  was  Montagibe  Smithy  Q.  C),  for  the  plain- 
♦'i'lOl  ^^^•{^) — There  has  b«en  no  breach  of  *covenant  so  as  to  work  a 
J  forfeiture;  and,  if  there  has  been,  Bamewell  never  took  advan- 
tage of  the  forfeiture,  or  did  anything  that  was  equivalent  to  a  re-entry. 
In  order  to  establish  the  alleged  forfeiture,  the  defendant  must  rely 
upon  a  breach  of  the  covenant  to  repair  or  to  pay  rates,  or  on  thp  bank- 
ruptcy of  the  plaintiff.  As  to  the  want  of  repair, — no  forfeiture  accrnes 
by  reason  of  the  breach  of  a  covenant  for  repairs  framed  like  thi?. 
[CocKBURN,  C.  J. — If  the  lessee  is  bound  to  repair,  independently  of 
the  inspection  and  notice,  the  forfeiture  clearly  attaches  upon  the  p^^ 
nises  being  suffered  to  be  out  of  repair.]  The  obligation  to  repair  pre- 
supposes a  want  of  repair.  Does  a  forfeiture  arise  the  first  moment 
that  the  premises  are  aut  of  repair  ?  If  not,  it  follows  that  the  lessee 
must  have  a  reasonable  time  for  doing  the  repairs.  [Gockburn,  C.  J.— 
The  lessee  covenants  to  repair  and  keep  in  repair  the  premises  demised, 

(a)  The  points  marked  for  nrgument  on  the  part  of  the  plaiotiff,  were, — 

"  1.  ThRt  the  fncti"  !«tated  in  the  case  do  not  Roioont  in  law  to  any  forfeiture  of  the  U»rt  rftkt 
SSth  of  September,  1850,  either  by  reason  of  noo-repair,  tb«  non-payment  of  rates,  Ac,  or  U»« 
bankruptcy  of  the  plfliotiff: 

"2.  That  the  mere  fact  of  the  premises  being  out  of  repair,  without  notiea  to  repair  »il 
'  amend,  ns  provided  f<ir  in  the  Icnse,  would  not  in  law  enure  as  a  forfeiture : 

**  3.  That  it  does  not  appenr  in  the  CBJ«e  that  there  were  any  arrears  of  rates  4u6  on  the  Ufh 
of  October,  183M,  or  that  the  rates  so  stated  to  be  then  unpaid,  were  unreasonably  overdic: 
•ad  that  therefore  in  law  there  was  no  forfeiture  by  reason  of  the  same  being  unpaid,  as  t^«Ri> 
•tated  : 

"  4.  That  there  could  be  no  forfeituro  in  1863,  by  reason  of  the  plaintiff's  bankraptcy,  v  >< 
did  not  occur  till  December,  1854 : 

«  5.  That  if,  by  reason  of  any  of  the  abore  causes,  a  forfeiture  acemed  before  the  24lfc  «f 
(Mober,  1853,  yet  the  faots  do  not  show  that  Barnewell  did  anything  to  take  poteessiea  »f  ^ 
ptemisos  in  consequence  of  the  same,  or  anything  which  would  in  law  put  an  end  to  the  Icsm: 

"  6.  That  the  facts  show,  that,  if  even  this  was  a  forfeiture  in  October,  1853,  yet  that  Btn)«- 
well  waived  such  forfeiture,  by  subsequently  receiving  the  rent  reserved  in  the  said  lease  ft** 
the  defendants  or  others  in  possession  of  the  premises  : 

"7.  That  the  leaee  of  the  2Sth  of  September,  I8i0,  is  stiU  in  fuU  force/' 
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and  there  is  a  power  to  the  lessor  to  '''enter  and  view  the  state  r«eei 
of  the  premises,  and  to  give  the  lessee  notice  of  any  want  of  ^ 
repair,  and  a  further  covenant  by  the  lessee  to  do  the  repairs  within  three 
months  after  notice, — do  you  say  that  the  first  covenant  is  merely  intro- 
dactory  of  the  second  ?]  The  whole  constitutes  one  covenant.  [WiL- 
X.UMS,  J. — It  is  settled  law  that  these  are  separate  covenants :  Koe  d. 
Goatly  V.  Paine,  2  Campb.  520 ;  Doe  d.  Morecraft  v.  Meux,  4  B.  &  C. 
606  (K  C.  L.  R.  vol.  10),  7  D.  &  R.  98  (E.  C.  L.  R.  vol.  16)].  Bayley, 
J.,  says,  in  Doe  d.  Morecraft  v.  Meux, — '^The  landlord  in  this  case  had 
SD  option  to  proceed  on  either  covenant,  and,  after  giving  notice  to 
repair  within  three  months,  he  might  have  brought  an  action  against 
the  defendant  upon  the  former  covenant,  for  not  keeping  the  premises 
in  repair.  But  that  is  very  different  from  insisting  upon  tne  forfeiture.*' 
[CoGKBURK,  C.  J. — He  treats  the  two  as  independent  covenants.]  The 
court  was  only  considering  whether  or  not  the  forfeiture  was  waived. 
In  Horsfall  v.  Testar,  7  Taunt.  885  (E.  C.  L.  R.  vol.  2),  1  J.  B.  Moore, 
89  (E.  C.  L.  R.  vol.  4),  it  was  hela  that  a  covenant  to  repair  at  all 
times,  when,  where,  and  as  often  as  occasion  should  require  during  the 
term,  and  at  furthest  within  three  months  after  notice  of  want  of  repara- 
tion, is  one  covenant ;  and  it  cannot  be  stated  as  an  absolute  covenaot 
to  repair  at  all  times  when,  where,  and  as  often  as  occasion  shall  require 
during  the  term.  [Cockburn,  C.  J. — There,  the  whole  clearly  formed 
one  entire  covenant.]  Wood  v.  Day,  7  Taunt.  646, 1  J.  B.  Moore,  889, 
rather  looks  the  other  way :  but  the  case  is  distinguishable  from  the 
present,  inasmuch  as  there  the  term  was  ended ;  here,  it  is  still  subsist- 
ing. In  Sicklemore  i;.  Thistleton,  6  M.  &  Belw.  9,  the  plaintiff  demised  a 
messuage  and  farm  to  J.  T.  at  a  rent  payable  quarterly ;  and  the  defend- 
ant covenanted  that  J.  T.  should  pay  the  rent  and  observe  the  covenanti^ 
and  that,  in  case  J.  T.  should  neglect  to  pay  the  rent  for  forty  days,  the 
defendant  would  pay  on  ^demand :  and  it  was  held  that  the  de-  rtiRca 
fendant  was  not  chargeable  until  after  forty  days,  and  demand  *• 
made.  Lord  Ellenborough  says :  '*  I  cannot  help  thinking  this  is  a  quali- 
fied covenant,  and  that  the  stipulation,  that,  'if  the  lessee  shall  neglect  to 
pay  for  forty  days,  the  surety  shall  pay  on  demand,'  which  must  have  been 
introduced  in  ease  and  for  the  protection  of  the  surety,  does,  in  reason- 
able construction,  pervade  and  restrain  the  former  covenant.**  [Cock- 
burn,  C.  J. — None  of  us  entertain  a  shade  of  doubt.  Doe  d.  Morecraft 
r.  Meux,  4  B.  &  C.  606  (E.  C.  L.  R.  vol.  10),  7  D.  &  R.  98  (E.  C.  L.  R. 
vol.  16),  and  Wood  v.  Day,  7  Taunt.  646  (E.  C.  L.  R.  vol.  2),  1  J.  B.  Moore 
389  (£.  C.  L.  R.  vol.  4),  are  distinct  authorities  to  show  that  the  cov^ 
nant  to  repair,  and  the  covenant  to  repair  within  three  months,  are 
separate  and  independent  covenants.  Independently  of  authority,  we 
should  have  felt  no  doubt.]  Assuming  that  to  be  so,  still  there  is 
nothing  in  this  case  to  show  any  forfeiture  has  been  incurred.  To  con- 
stitute a  forfeiture  for  non-repair,  a  reasonable  time  must  be  given  for 
doing  the  repairs:  Doe  d.  Baker  v.  Jones,  5  Exch.  498.t  There  is  no 
allegation  here  that  a  reasonable  time  had  elapsed.  [GocKBURN,  C.  J. — 
Is  not  that  necessarily  involved  in  the  statement  that  ''  shortly  before 
and  on  the  24th  of  Ootober,  1853,  the  premises  were  dilapidated  and 
oat  of  repair,  so  as  to  be  a  breaoh  of  the  covenant  ?*']  There  is  notfaim 
to  shoiY  ^^^  ^^^9  ^^®  premises  have  been  out  of  repair.  [Gockburn,  C. 
J.— They  are  said  to  have  been  in  a  state  of  dilapidation:  to  be  so^  they. 
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must  have  been  out  of  repair  for  a  considerable  time.  That  is  the  fair 
inference  from  the  statement.]  The  law  always  leans  against  for- 
feitures. [CoCKBURN,  C.  J. — I  have  yet  to  learn  that  the  law  alto- 
geth'^r  disregards  the  interest  of  the  landlord.  I  must  confess,  I  see 
no  hardship  in  the  forfeiture  being  insisted  upon  here.]  Then,  has  the 
liindlord  taken  advantage  of  the  breach  ?  Barnewell  says,  that,  on  the 
*5531  ^^'^  ^^  October,  1853,  *knowing  that  the  premises  were  out  of 
■'  repair,  and  that  the  rates  were  unpaid,  he  made  a  verbal  agree- 
ment with  the  defendants  that  they  should  occupy  the  premises  as 
tenants  to  him  until  Lady-Day,  1854 :  and,  in  reply  to  the  question, — 
"How  came  you  to  let  the  premises  to  the  defendants?*'  he  said, — "I 
let  them  with  the  intention  of  decidedly  putting  an  end  to  the  lease,  and 
taking  possession."  The  court  cannot  take  notice  of  the  intention  with 
which  an  act  is  done.  Besides,  Barn e well's  subsequent  correspondence 
with  the  defendants  shows  that  he  did  not  on  the  24th  of  October,  1853, 
intend  to  treat  the  lease  as  no  longer  subsisting.  It  is  to  be  observed, 
too,  that  no  notice  of  this  dealing  with  the  under-tenants  was  given  to 
the  lessee. 

*  Bovill,  Q.  C.  fwith  whom  was  C.  Pollock)^  for  the  defendant8.(a)— 
[Williams,  J. — ^How  did  the  defendarits  originally  come  in  ?  Wood. — 
The  fiict  does  not  appear  in  the  case :  but  it  must  be  assumed  that  they 
came  in  under  the  plaintiff.  Crowder,  J. — The  landlord  being  entitled 
to  re-enter  upon  a  forfeiture,  lets  the  premises  to  a  tenant  whom  he  finds 
there,  and  receives  rent  from  him.  Is  not  that  a  taking  advantage  of 
the  forfeiture  ?]  The  case  states,  that,  "  between  the  2d  and  21st  of 
♦5541  ^*^^^>  1854,  Barnewell  verbally  agreed  to  *let  to  the  defendants 
^  the  said  premises  for  another  year,  and  the  defendants  continued 
tenants  to  Barnewell  for  such  year,  and  thenceforward,  and  paid  rent 
to  Barnewell  up  to  the  time  of  the  trial."  [Cockburn,  C.  J. — That  is 
conclusive.] 

CocKBURN,  C.  J. — I  am  clearly  of  opinion  that  a  forfeiture  has  been 
incurred  here.  The  lease  in  question  contains  a  general  covenant  by  the 
lessee,  his  executors,  &c.,  to  repair  and  keep  the  premises  in  repair ;  and 
also  a  covenant  that  it  should  be  lawful  for  the  lessor,  his  executors, 
&c.,  to  enter  at  all  convenient  times  to  view  the  condition  of  the  pre- 
mises, and  to  give  the  lessee  notice  of  any  want  of  repair,  requiring  him 
to  do  such  repairs  within  three  months,  and  that  the  lessee,  his  execu- 
tors, &c.,  should  within  that  period  repair  accordingly.  These  two 
covenants  are  quite  separate  and  independent.  The  authorities  are  all 
clear  to  that  effect ;  and  they  coincide  with  the  common  sense  of  the 
thing.  It  would  indeed  be  monstrous,  if,  giving  credit  to  his  tenant  that 
he  will  duly  perform  his  engagement,  the  landlord  abstains  from  harass- 
ing him  with  continual  inspection,  and  then  should  find  himself  debarred 
of  his  remedy  for  a  breach  of  a  positive  covenant.  I  cannot  entertain 
the  slightest  doubt  that  there  has  been  a  forfeiture  here.     As  to  the 

(a)  The  points  mwked  for  argament  on  the  part  of  the  defendants  were  as  foUows : — 

**  1.  That,  at  the  oommeneement  of  this  action,  the  plaintiff  had  no  such  title  to  the  prenisci 

fai  qnestion  as  would  enable  him  to  maintain  it  against  the  dofendsnts: 
"2.  That  the  eoreaants  of  the  lease  from  Barnewell  to  the  plaintiff's  father  were  broken;  thai 

a  right  of  re-entry  acomed  to  Barnewell ;  and  that  he  duly  eiereised  such  right : 
"  3.  That  there  was  a  forfeiture  of  such  lease,  and  that  the  forfeiture  has  nerer  been  wsircd: 
"  4.  That  the  aots  of  Barnewell  and  those  olaiming  or  acting  under  him  amounted  to  a  detsr- 

mlnation  of  the  lease." 
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entry  also,  my  mind  is  equally  free  from  doubt.  Finding  the  premises 
m  a  dilapidated  state,  the  landlord  comes  upon  them  and  enters  into  au 
agreement  with  a  man  he  finds  in  possession,  to  become  his  tenant, — 
intending  thereby  to  act  upon  the  forfeiture  and  to  oust  the  lessee.  I 
think  that  was  quite  sufficient  to  constitute  an  entry  by  the  landlord  so 
as  to  put  an  end  to  the  lease. 

Williams,  J. — I  am  quite  of  the  same  opinion.  Roe  *d.  r^ccee 
Ooatly  V.  Paine,  2  Campb.  520,  is  distinctly  recognised  in  Doe  ^ 
d.  Morecraft  v.  Meux,  4  B.  &  C.  606  (E.  C.  L.  R.  vol.  10),  7  D.  &  R. 
88  (E.  C.  L.  R.  vol.  16) ;  and  the  two  cases  together  show  that  the  law 
is  clearly  settled,  that  the  general  covenant  to  repair,  and  also  to  repair 
within  a  certain  time  after  notice,  are  separate  and  independent  cove- 
nants. Such  has  undoubtedly  been  the  understanding  of  the  profession 
for  several  years.(a)  As  to  the  other  point,  if  Barnewell  had  entered 
and  desired  the  person  he  found  upon  the  premises  to  go  out,  and  then 
desired  him  to  resume  possession  as  his  tenant,  the  case  would  have  been 
clear  beyond  all  doubt.(6)  They  did  not  gof  through  that  idle  ceremony : 
but  the  facts  set  out  in  the  special  case  show  a  re-entry  by  the  landlord, 
and  something  more. 

Crowder,  J.— I  also  am  clearly  of  opinion  that  the  general  covenant 
to  repair,  and  the  covenant  to  repair  after  a  three  months'  notice,  are 
separate  and  independent  covenants.  I  never  heard  it  doubted  before. 
If  Mr.  Wood  is  desirous  of  questioning  the  propriety  of  the  decision  in 
Doe  d.  Morecraft  v,  Meux,  he  must  do  so  in  a  court  of  error.  Then  it 
is  said  there  has  been  no  re-eutry.  The  landlord,  however,  is  in  and 
occupying  the  premises  by  a  tenant  who  is  paying  him  rent.  I  think 
that  is  the  strongest  jpossible  6as^  of  entry. 

Judgment  for  the  defendants. 

(a)  See  Woodfall's  Landlord  and  Tenant,  7tli  edit  hj  Horn,  93 ;  Sinith'a  Landlord  and  Tenant^ 
krMaade,  201. 
(ft)  See  Doe  d.  Baker  «k  CoombM,  9  C.  B.  714  (E.  G.  L.  B.  toL  07). 
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The  owner  of  land  having  a  private  road  for  the  use  of  persons  coming  to  his  bonsei  gave  per- 
mi«aion  to  A.,  who  was  engaged  in  building  on  the  land,  to  place  materials  upon  the  road.  A. 
availed  himself  of  this  permission,  by  placing  a  quantity  of  slates  there  in  such  a  manner  that 
the  plaintiff  in  using  tbe  road  sustained  damage : — Held,  that  A.  was  liable  to  an  action. 

Held  also  that  tbe  declaration  was  not  objectionable  for.  not  averring  that  the  obstruction  waa' 
placed  on  the  road  without  permission;  inasmnch  as  such  an  allegation,  if  traversed,  would 
have  presented  an  immaterial  issue. 

This  was  an  action  against  the  defendant  for  negligently  leaving 
certain  slates  upon  a  certain  road,  whereby  the  plaintiff's  horse  was 
injured. 

The  declaration  stated,  that,  before  and  at  the  time  when,  &c.,  the 
plaintiff  was  lawfully  possessed  of  a  certain  carriage,  and  of  a  certain 
horse  drawing  the  said  carriage,  which  said  horse  and  carriage  were 
under  tbe  government  and  direction  of  a  servant  of  the  plaintiff,  and 
irhich  said  horse  and  carriage  were  then,  with  the  consent  of  the  owners 
and  occupiers  of  the  land  and  road  and  carriage  line  thereinafter  men- 
tioned, during  the  night-time,  under  such  care  and  government  as  afore- 
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said,  lawfully  in  and  lawfully  being  driven  along  certain  land  and  a  eer« 
lain  road  or  carriage  line,  part  of  and  crossing  the  said  land  then 
belonging  to  and  occupied  by  certain  persons  other  than  the  plaintiff 
and  the  defendant,  and  leading  to  a  certain  public  building  known  as  the 
Hanwell  Lunatic  Asylum,  for  the  purpose  of  proceeding  to  the  said 
building;  that  the  defendant  then  negligently,  carelessly,  and  impro- 
perly kept  and  continued  upon  and  across  the  said  road  or  carriage  line, 
part  of  the  said  land,  a  stack  of  slates,  and  divers  other  things  and  ma- 
terials, without  placing  or  keeping  any  light  or  signal  near  them,  or 
adopting  any  means  whatever  to  show  that  the  said  slates  and  other 
materials  were  upon  or  across  the  said  land,  road,  or  carriage  line ;  bj 
reason  whereof  it  was  then  impossible  for  the  servant  of  the  plaintiff  to 
see  or  avoid  the  said  slates,  materials,  or  other  things ;  and  that,  by 
reason  thereof,  the  said  horse  drawing  the  said  carriage,  while  being 
^rryi  driven  by  the  said  servant  as  aforesaid,  ran  into,  upon,  *and 
•^  against  the  said  stack  of  slates  or  other  materials  and  things,  and 
was  greatly  bruised,  wounded,  and  injured :  special  damage. 

The  fourth  plea  stated  that  the  defendant  had  lawfully  placed,  kept, 
and  continued  the  said  slates  and  other  things  and  materials  across  the 
said  land  and  road  or  carriage  line  by  the  license  of  the  owners  and 
occupiers  of  the  said  land,  road,  or  carriage  line,  before  the  consent  of 
the  owners  and  occupiers  of  the  said  land,  road,  or  carriage  line  as  in 
the  declaration  alleged ;  and  that  the  said  consent  so  given  to  the  de- 
fendant was  in  full  force  at  the  time  when,  &c. ;  and  that  the  alleged 
damage  was  not  sustained  by  any  breach  of  duty  of  the  defendant. 
Issue  thereon. 

The  cause  was  tried  before  Byles,  J.,  at  the  sittings  in  London  after 
the  last  term.  The  facts  which  appeared  in  evidence  were  as  follows : — 
The  carriage-road  or  way  in  question  was  a  private  road  leading  from 
the  turnpike-road  to  the  Hanwell  Lunatic  Asylum  and  to  the  residence 
of  the  superintendent.  Dr.  Saunders.  The  defendant,  a  builder,  was 
employed  to  do  certain  work  at  the  asylum,  and,  with  the  consent  of 
the  owners  of  the  land,  stacked  certain  slates  and  other  materisils  upon 
a  portion  of  the  road,  without  taking  the  precaution  of  placing  a  light 
near  them  at  night;  in  consequence  of  which,  the  plaintiff's  servant, 
who  was  driving  a  horse  and  carriage  along  the  private  road  to  the  resi- 
dence of  Dr.  Saunders,  not  seeing  the  slates,  drove  against  them,  and 
'  seriously  injured  the  horse. 

In  answer  to  questions  put  to  them  by  the  learned  judge,  the  jury 
'found  that  the  defendant  had  the  consent  of  the  owners  of  the  property 
for  placing  the  slates  and  materials  where  he  placed  them,  but  upon  the 
usual  terms  of  properly  providing  for  the  safety  of  the  public,  or  of  such 
^rro-i  of  the  public  as  had  permission  to  *use  the  way  ;  that  there  vas 
-■  negligence  in  leaving  the  stack  without  a  proper  light ;  and  that 
that  negligence  was  chargeable  upon  the  defendant,  in  conjunction  with 
the  owners  of  the  soil. 

It  was  insisted,  on  the  part  of  the  defendant,  that  the  fourth  plea  was 
an  answer  to  the  action. 

The  learned  judge  directed  a  verdict  to  be  entered  for  the  plainuff, 
reserving  leave  to  the  defendant  to  move  to  enter  a  verdict  for  him  upon 
the  fourth  plea,  if  the  court  should  be  of  opinion  that  the  action  would 
not  lie  under  the  circumstances. 
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ffuddlestony  Q.  C,  now  moved  to  enter  a  verdict  for  the  defendant 
pursuant  to  the  leave  reserved,  or  to  arrest  the  judgment.  The  decla- 
ration discloses  no  cause  of  action ;  or,  at  all  events,  the  fourth  plea, 
with  the  finding  of  the  jury  thereon,  affords  a  complete  answer.  [CocK- 
BDRN,  G.  J. — If  the  proprietors  of  the  lunatic  asjium  hold  out  a  road 
to  such  of  the  public  as  have  occasion  to  go  there,  it  hardly  lies  in  their 
mouth  to  say  that  they  could  place  or  permit  another  to  place  thereon 
an  obstruction  calculated  to  render  the  way  dangerous.]  Stone  v.  Jack- 
son, 16  C.  B.  199  (E.  C.  L.  R.  vol.  81),  comes  very  near  this  case. 
There,  in  an  action  for  an  injury  to  the  wife  of  the  plaintiff  through  the 
negligence  of  the  defendant  in  leaving  an  open  vault  or  cellar  on  hia 
own  premises  unfenced,  whereby  she  fell  in  and  was  injured, — the  evi- 
dence wscs,  that  many  persons  were  in  the  habit  of  going  across  the 
spot  where  the  vault  was,  for  the  purpose  of  making  a  short  cut  from 
a  street  to  the  main  road,  by  avoiding  an  angle,  but  that  the  owner 
of  the  premises,  as  often  as  he  saw  them,  turned  them  back :  and  it 
was  held   that  the  defendant  was   not  liable.      [Williams,  J. — The 

f lain  tiff  was  not  a  trespasser  here,  as  the  woman  was  in  that  case.] 
n  Deane  v.  Clayton,   7  Taunt.  489  (E.  C.   L.  R.  vol.  2),  1  J.  B. 
Moore  *203  (E.  C.  L.  R.  vol.  4), — the  dog-spear  case,  where  the  r^cco 
law  was  much  considered,  but  without  any  definite  result  to  the  *- 
partie8,(a) — Dallas,  J.,  in  the  course  of  a  very  elaborate  judgment,  thus 

tropoands  the  law :  ''  If  I  place  a  log  across  a  public  path,  and  injury 
e  thereby  sustained,  the  soil  being  my  own,  but  the  public  or  individuals 
having  a  right  of  way  over  it,  an  action  will  lie,  because  there  is  a  right 
in  others  to  pass  along  without  interruption;  but,  if  there  be  no  right  of 
way,  I  may  with  any  view,  and  for  any  purpose,  place  logs  on  my  own 
land,  and  a  party  having  no  right  to  be  there,  and  sustaining  damage  by 
his  own  trespass,  cannot  bring  an  action  for  the  damage  so  sustained. 
So,  in  the  case  put,  of  a  ditch,  I  may  not  dig  it  so  as  to  interfere  with 
any  public  or  private  right ;  but,  within  the  limit  of  my  own  property 
adjoining  a  common,  and  not  separated  from  it  by  any  actual  fence,  I 
may  dig  a  ditch,  however  wide;  and  man  or  beast  sustaining  harm^ 
having  no  right  to  be  there,  no  action  will  lie.  Such  was  the  case  cited, 
of  the  horse  straying  from  the  common  and  falling  into  the  pit,(&)  and 
m  which  it  was  determined  that  no  action  would  lie,  first,  because  the 
owner  had  a  right  to  do  what  he  pleased  with  his  own  land,  and  next, 
that  the  plaintiff  could  show  no  right  for  the  horse  to  be  there ;  and  yet 
that  a  horse  might,  in  the  night  or  day,  stray  from  an  open  common  into 
adjoining  land,  not  separated  by  any  fence,  was,  as  a  probable  conse- 

Juence,  as  much  to  be  foreseen  as  that  a  hare  might  spring  up,  and  a 
og  chase ;  or,  if  the  horse  had  escaped  from  the  owner,  and  be  had 
sustained  damage  in  the  pursuit,  would  *that  have  given  him  a  r^^gn 
right  to  damages  for  the  consequences  of  an  escape,  which  he  ^ 
ought  in  strictness  to  have  prevented  ?  I  may  not  keep  a  mischievous 
bull  in  a  field  through  which  there  is  a  right  of  way ;  but,  when  there  in 
no  right  of  way,  I  am  entitled  so  to  do,  as  was  stated  by  Lord  Kenyon 

(a)  Except  that  the  plaintiff  retained  his  verdict,  the  coart,  on  a  motion  for  a  new  trial,  b«iBg 
tqaally  divided  in  opinion. 

(b)  Blithe  r.  Topbam,  1  Roll.  Abr.  ile<toit  mr  Com  (N),  translated,  1  Vio.  Abr.  Ubi,  pi  i; 
(ko.  Jae.  158. 
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in  one  of  the  cases  cited  at  the  bar,{a)  and  this,  by  way  of  illustration, 
for  the  very  purpose  of  showing  the  distinction  in  question.  The  only 
case  cited  on  this  part  of  the  subject  as  bearing  the  other  way,  is  that 
of  Townsend  v,  Wathen,  9  East  277 ;  but  in  facts  and  circumstances  it 
has  no  resemblance  to  the  present.  The  object  in  the  former  was,  to 
attract,  in  order  to  destroy  the  dog ;  and  in  this,  the  immediate  purpose 
was  to  keep  the  dog  from  a  situation  in  which  he  might  incur  destruction. 
In  Townsend  v.  Wathen,  the  enticement  was  made  to  operate  beyond  the 
line  of  the  defendant's  property,  and  to  the  destruction  of  the  dog  where 
the  dog  had  a  right  to  be ;  and  this  enticement  constituted  the  founda- 
tion of  the  action.  It  is,  in  effect,  but  the  common  case  of  nuisance. 
But  no  decision  has  established  that  a  trap  placed  by  a  man  in  his  own 
land,  and  not  calculated  to  operate  so  as  to  allure  beyond,  or  even  within 
the  limit  of  such  land,  would  be  a  trap  unlawfully  placed."  Jordin  r. 
Crump,  8  M.  &  W.  782,t  supports  the  same  view.  [Cockburn,  C.  J — 
These  cases  are  a  long  way  off  the  present.  Suppose  the  owner  of  the 
premises  himself  places  the  obstruction  upon  a  road  which  he  holds  out 
as  the  access  to  his  house, — could  he  justify  it  ?]  That,  it  is  submitted, 
is  not  this  case.  [CocKBURN,  C.  J. — I  think  it  is.  The  place  where 
these  slates  and  rubbish  were  negligently  stacked  and  left  was  the  way 
commonly  used  by  all  persons  having  lawful  occasion  to  go  to  the  house.] 
i^eo-i-]  The  fourth  plea  alleges  that  *permission  was  given  to  the  defend- 
-*  ant  to  place  the  slates  where  they  were  deposited  before  the 
permission  given  to  the  plaintiff  to  use  the  way.  Suppose  this  had  been 
a  new  district,  with  a  road  in  the  course  of  formation,  and  a  person 
lawfully  proceeding  along  it  fell  into  a  hole  on  the  side  of  it,  would  he 
have  any  remedy  ?  [Bylbs,  J. — Yes,  if  there  was  a  right  of  way  there: 
Barnes  v.  Ward,  9  C.  B.  392  (E.  C.  L.  R.  vol.  67).(6)]  In  Deane  r. 
Clayton,  Gibbs,  C.  J.,  says :  "  Considering  the  case  upon  the  general 
principles  of  law,  I  conceive,  that,  as  far  at  least  as  civil  rights  are 
concerned,  every  man  may  guard  his  own  land  by  any  means  he  pleases, 
provided  he  does  not  thereby  invade  or  interfere  with  the  legal  rights  of 
others.  I  know  it  is  a  rule  of  law  that  I  must  occupy  my  own  so  as  to 
do  no  harm  to  others ;  but  it  is  their  legal  rights  only  that  I  am  bound 
not  to  disturb.**  What  legal  right  of  the  plaintiff  did  the  proprietors  of 
this  asylum  invade  when  they  gave  the  defendant  permission  to  place  his 
slates  upon  the  road  in  question  ?  [Williams,  J. — In  that  case,  as  in 
Jordin  v.  Crump,  the  only  question  was,  to  what  extent  a  man  may 
employ  dangerous  means  for  the  purpose  of  protecting  his  own  property: 
those  cases  have  nothing  whatever  to  do  with  the  principle  which  must 
govern  this  case.  Cockburn,  C.  J. — We  all  entertain  a  very  strong 
opinion  against  you  upon  this  point.  What  have  yoa  to  urge  in  arrest 
of  judgment?]  The  declaration  does  not  allege  that  the  slates  were 
improperly  placed  upon  the  land  without  the  consent  of  the  owners,  nor 
does  it  state  anything  to  show  that  they  were  placed  there  under  circum- 
stances which  imposed  upon  the  defendant  any  duty  towards  the  plaintiff 
or  any  other  person  who  might  obtain  permission  to  use  the  way  in 

♦[Williams,  J. — The   declaration  shows  that  the 
was  lawfully  using  the  way  with  the  permission  of  the 

(a)  Brock  v.  CopeUnd,  1  Esp.  N.  P.  C.  2f3. 

(6)  See  Hardoastle  e.  The  South  Yorkshire  RaUway  and  Rirer  Don  Company,  4  Horlit  A  K, 

er.f 
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owners,  and  that  he  sustained  an  injury  from  the  defendant's  negligence.] 
In  Southcote  v.  Stanley,  1  Hurlst.  &  N.  247, f  the  declaration  alleged 
that  the  defendant  was  possessed  of  an  hotel  into  which  he  had  invited 
the  plaintiff  to  come  as  a  visitor^  and  in  which  there  was  a  glass  door, 
which  it  was  necessary  for  the  plaintiff  to  open  for  the  purpose  of  leaving 
the  hotel,  and  which  the  plaintiff  by  the  permission  of  the  defendant  and 
with  his  knowledge,  and  without  any  warning  from  him,  lawfully  opened 
for  the  purpose  aforesaid,  as  a  door  which  was  in  a  proper  condition  to 
be  opened  ;  and  that,  by  and  through  the  mere  carelessness,  negligence, 
and  default  of  the  defendant,  the  door  was  then  in  an  insecure  and 
dangerous  condition  and  unfit  to  be  opened,  and  by  reason  of  the  said 
door  being  in  such  insecure  and  dangerous  condition,  and  of  the  then 
carelessness,  negligence,  default,  and  improper  conduct  of  the  defendant 
in  that  behalf,  a  large  piece  of  glass  fell  from  the  door  and  wounded  the 
plaintiff:  and  it  was  held  that  no  cause  of  action  was  disclosed. 
[CocEBURN,  C.  J. — There,  the  declaration  charged  no  act  of  commission : 
here  it  does.] 

CocKBURN,  C.  J. — I  am  of  opinion  that  there  should  be  no  rule  in 
this  case.  This  action  is  brought  by  the  plaintiff  on  the  ground  that 
whereas  there  was  a  road  leading  from  the  main  or  turnpike  road  to  the 
Hanwell  Lunatic  Asylum  and  to  the  residence  of  Dr.  Saunders  adjoining 
thereto,  and  the  plaintiff,  having  lawful  occasion  to  be  on  the  land,  was 
on  it  by  the  leave  and  license  of  the  owners  thereof,  the  defendant 
negligently  obstructed  the  way  by  placing  thereon  oertam  slates  and 
other  materials  without  giving  notice  or  warning  of  the  obstruction  by 
light  or  other  signal,  and  that,  by  ^reason  thereof,  the  plaintiff's  ri^tiao 
horse  was  driven  against  the  obstruction,  and  injured.  To  this  ^ 
declaration  the  defendant,  by  his  fourth  plea, — not  denying  the  leave 
and  license  stated  in  the  declaration, — says  that  the  slates  and  materials 
were  placed  on  the  road  by  the  license  of  the  owners  and  occupiers  of 
the  land  before  the  consent  given  to  the  plaintiff  to  use  the  said  road, 
that  the  consent  so  given  to  the  defendant  was  in  full  force  at  the  time 
of  the  accident,  and  that  the  injury  complained  of  was  not  the  result  of 
any  breach  of  duty  on  his  part:  and  it  has  been  contended  by  Mr. 
Huddleston  that  the  owners  of  the  soil,  and  consequently  also  any  person 
having  leave  and  license  from  them,  may,  as  against  any  other  person 
using  the  way  by  the  like  leave  and  license,  erect  an  obstruction  thereon 
without  incurring  any  responsibility  for  injury  resulting  therefromi, 
unless  in  the  case  of  a  holding  out  any  allurement  or  inducement  to  such 
other  person  to  make  use  of  the  way.  It  seems  to  me  that  the  very  cade 
from  which  the  learned  counsel  seeks  to  distinguish  this,  is  the  case  now 
before  us.  The  proprietors  of  the  soil  held  out  an  allurement  whereby 
the  plaintiff  was  induced  to  come  upon  the  place  in  question :  they  held 
out  this  road  to  all  persons  having  occasion  to  proceed  to  the  asylum  as 
the  means  of  access  thereto.  Gould  they  have  justified  the  placing  an 
obstruction  across  the  way,  whereby  an  injury  was  occasioned  to  one 
using  the  way  by  their  invitation  ?  Clearly  they  could  not.  Having,  so 
to  speak,  dedicated  the  way  to  such  of  the  general  public  as  might  have 
occasion  to  use  it  for  that  purpose,  and  havmg  held  it  out  as  a  safe  and 
convenient  mode  of  access  to  the  establishment,  without  any  reservation, 
it  was  not  competent  to  them  to  place  thereon  any  obstruction  calculated 
to  render  the  road  unsafe,  and  likely  to  cause  injury  to  those  persons  to 
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*')641  ^'^^™  ^^^7  ^^^  ^^^^  ^^  ^^^  ^^  ^  ^^7  along  which  *they  might 
^  safely  go.  If  that  be  so,  a  third  person  could  not  acquire  the 
right  to  do  so  under  their  license  or  permission.  The  case  is  entirely 
distinguishable  from  those  which  have  been  referred  to.  In  those,  the 
plaintiiF  was  in  the  position  of  a  wrongdoer,  a  trespasser:  whereas, 
nere,  the  plain tiif  was  at  the  time  he  sustained  the  injury  complained  of 
in  the  course  of  using  the  way  upon  the  invitation  of  the  owners  of  the 
soil.  We  must  take  it  as  the  jury  have  found  it,  that,  though  the 
defendant  had  the  leave  and  license  of  the  owners  of  the  soil  to  place 
the  slates  upon  the  road,  such  license  was  to  be  exercised  with  reason- 
able precautions  and  a  due  regard  to  the  safety  of  all  persons  using  the 
way.  I  doubt  whether  the  finding  of  the  jury  might  not  have  been 
objected  to.  I  incline  to  think,  that,  where  a  general  leave  and  license 
is  given  to  use  a  road  as  a  means  of  access  to  a  certain  place,  any  sub* 
sequent  leave  to  place  an  obstruction  there  would  be  inoperative,  and 
therefore  I  think  the  evidence  does  not  justify  the  finding  upon  the 
fourth  plea.  But  the  jury  having  coupled  it  with  a  finding  that  the 
leave  granted  to  the  defendant  was  to  be  exercised  with  a  due  regard  to 
the  protection  of  the  public,  we  must  presume  it  to  have  been  so  quali- 
fied. I  therefore  think  there  is  no  ground  for  disturbing  the  verdict 
Then  comes  the  question  whether  there  is  anything  to  entitle  the 
defendant  to  have  the  judgment  arrested.  The  ground  upon  which  that 
is  sought,  is,  that  the  declaration  does  not  show  that  the  obstruction 
complained  6f  was  erected  without  the  permission  of  the  owners  of  the 
soil.  I  am  of  opinion  that  it  was  not  necessary  that  the  declaration 
should  allege  that.  It  was  enough  for  the  plaintiff  to  aver  that  there 
was  a  road  which  he  was  entitled,  as  of  right,  or  by  the  owners'  permis- 
sion, to  use,  and  that  the  defendant  negligently  and  improperly  placed 
an  obstruction  thereon,  whereby  the  plaintiff  sustained  an  injury. 
'i'5651  *^^  ^^  altogether  unnecessary  for  the  plaintiff  to  go  on  and 
-■  negative  the  fact  of  permission  having  been  given  to  the  defend- 
ant by  the  owners  of  the  soil ;  for,  it  was  not  to  be  presumed  that  they 
would  have  done  that  which  would  have  been  in  fraud  of  the  leave  and 
license  granted  to  the  plaintiff. 

Williams,  J. — I  am  of  the  same  opinion.  As  to  the  arrest  of  judg- 
ment,— The  declaration  in  effect  avers  that  the  plaintiff  was  lawfully 
nsine  a  certain  road  leading  to  the  Hanwell  Lunatic  Asylum,  and  that 
the  defendant  did  an  act  which  rendered  it  impossible  for  the  plaintiff  to 
use  the  road  without  encountering  peril.  It  alleges  that  the  defendant 
did  this  negligently,  carelessly,  and  improperly,  and  that  amounts  to  an 
allegation  that  he  did  it  without  any  lawful  excuse.  After  verdict,  at 
all  events,  it  must  be  assumed  that  the  judge  told  the  jury  that  the 
declaration  must  be  construed  in  a  sense  which  would  make  it  good,— 
that  the  act  of  the  defendant  was  without  excuse  arising  from  ignorance 
or  misadventure  or  inevitable  necessity.  I  see  no  reason  why  the  plain- 
tiff should  not  have  a  remedy  against  such  a  wrongdoer,  just  as  muck 
as  if  the  obstruction  had  taken  place  upon  a  public  road.  Good  sense 
and  justice  require  that  he  should  have  a  remedy,  and  there  is  no 
authority  against  it.  All  the  cases  referred  to,  with  one  exception, 
are  cases  where  the  question  has  been  as  to  the  remedy  which  a  tres- 
passer has  for  an  injury  resulting  to  him  from  the  manner  in  which  the 
proprietor  of  the  land  has  dealt  with  it     They  therefore  have  nothing 
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to  do  with  the  case  before  us,  where  the  plaintiff  is  not  a  trespasser. 
The  case  of  Soathcote  v.  Stanley,  1  Harlst.  &  N.  247,t  I  conceive, 
Btands  entirely  npon  the  relation  of  host  and  guest,  and  was  decided 
upon  this  principle,  that  one  who  chooses  to  become  a  guest  *can-  r^c^/L 
not  complain  of  the  insufficiency  of  the  accommodation  afforded  I- 
him.  As  to  the  objection  that  the  declaration  does  not  allege  that  thd 
defendant  placed  the  slates,  &c.,  on  the  road  without  the  leave  or  license 
of  the  owners  of  the  soil, — it  seems  to  me  that  that  was  wholly 
unnecessary.  If  the  declaration  had  contained  such  an  averment,  and 
the  defendant  had  traversed  it,  the  issue  would  have  been  an  immaterial 
one.  If  the  act  was  an  improper  one,  it  would  be  no  answer  to  say  that 
it  was  done  with  permission.  Then,  as  to  the  plea,— ^it  is  neither  more 
nor  less  than  an  expanded  plea  of  not  guilty :  and  I  think  the  jury  were 
qaite  right  in  the  view  they  took  of  it.  In  the  very  nature  of  the  thing, 
the  permission  given  to  the  defendant  was  a  qualified  one, — so  to  place 
the  slates  as  to  provide  against  the  possibility  of  danger  arising  there- 
from to  persons  lawfully  passing  along  the  way.  Again,  I  think  the 
evidence  failed  to  support  the  latter  allegation  in  the  plea,  that  the 
alleged  damage  was  not  sustained  by  any  breach  of  duty  of  the  defend* 
ant  The  defendant  clearly  was  guilty  of  a  breach  of  duty  in  so 
placing  and  leaving  the  slates  as  to  expose  persons  using  the  road  to 
danger. 

W ILLS8,  J. — I  am  of  the  same  opinion.  In  substance  the  case  is  this : 
— There  was  a  road  leading  to  a  certain  building,  along  which  road 
persons  having  occasion  to  go  to  the  building  were  accustomed  to  pass 
by  leave  of  the  owners  of  the  soil,  and  were  likely  to  pass ;  and  the 
defendant,  being  engaged  in  some  work  upon  the  adjoining  land, 
obtained  leave  to  place  slates  and  other  materials  there,  either  absolutely 
or  modified  in  the  way  found  by  the  jury,  so  as  not  to  endanger  persons 
using  the  road.  Under  that  leave,  the  defendant  placed  certain  slates 
across  the  road  in  such  a  way  as  to  be  likely  to  occasion  injury  to  per- 
sons using  the  *road.  It  is  not  suggested  that  the  defendant  did  r^cgy 
not  know  that  the  road  was  likely  to  be  used  in  the  way  I  have  ^ 
mentioned,  or  that  he  gave  any  notice  or  warning  to  the  persons, 
including  the  plaintiff,  who  were  accustomed  and  likely  to  use  the  road. 
The  question  is,  whether  there  is  aiiy  legal  remedy  for  a  person  lawfully 
using  the  road,  to  whom  injury  results  from  the  act  of  a  third  person  in 
negligently  placing  an  obstruction  upon  the  road.  I  should  have  thought 
that  the  bare  statement  of  the  proposition  was  enough.  The  defendant 
had  no  right  to  set  a  trap  for  the  plaintiff.  One  who  comes  upon 
another's  land  by  the  owner's  permission  or  invitation  has  a  right  to 
expect  that  the  owner  will  not  dig  a  pit  thereon,  or  permit  another  to 
dig  a  pit  thereon,  so  that  persons  lawfully  coming  there  may  receive 
ii^ury.  That  is  so  obvious  that  it  is  needless  to  dwell  upon  it.  The 
form  of  declaration  which  I  should  have  drawn  upon  such  a  state  of 
facts,  would  have  been  something  like  this, — that  there  was  a  certain 
road  over  which  the  plaintiff  and  others  having  occasion  to  go  to  a  certain 
building  by  license  of  the  owners  were  accustomed  and  were  likely  to 
pass,  and  that  the  defendant,  knowing  that,  wrongfully  and  negligently 

E laced  certain  slates  and  materials  across  the  road  in  such  a  manner  as  to 
e  likely  to  prove  dangerous  to  persons  driving  along  the  road,  and  that 
the  plaintiff,  being  lawfully  on  the  road  on'  his  way  to  the  building,  ra9L 
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against  the  obstruction  and  was  injured.  The  objections  urged  by  Mr. 
Muddleston  assume  that  the  present  declaration  does  in  substance  state 
all  these  facts.  As  to  the  fourth  plea,  it  seems  to  me  that  the  defendant 
failed  to  prove  that  he  had  the  leave  and  license  of  the  owners  of  the 
soil  to  place  the  slates  across  the  road  in  the  way  he  did.  I  also  think 
there  is  no  ground  for  arresting  the  judgment.  The  declaration,  as  I 
*^f)^1  ^^^^  ^^*  discloses  a  perfectly  good  ^cause  of  action,  and  is  not 
-■  open  to  any  of  the  objections  urged  against  it.  It  is  true  it  does 
not  allege  that  the  defendant  had  knowledge  of  the  way  in  which  the 
road  was  used.  But  it  is  perfectly  clear  that  he  did  know  it,  and  there- 
fore the  declaration  would  at  once  be  amended  if  it  were  necessary. 
But,  after  the  remarks  of  my  Brother  Williams,  the  absence  of  that 
allegation  would  not  I  think  make  the  declaration  bad. 

Byles,  J. — This  case  presents  this  singular  aspect,  that,  though  there 
was  evidence  on  both  sides,  there  was  no  contradiction.  At  the  trial,  it 
seemed  to  me  to  be  a  very  clear  case.  If  this  way  had  been  a  public 
highway,  and  the  defendant  had  placed  an  obstruction  upon  it,  no 
action  would  have  lain  for  that  unless  some  individual  had  sustained  an 
injury  therefrom.  It  seems  to  me  that  the  rule  of  law  is  precisely  the 
same  in  respect  of  a  private  way,  whether  by  prescription  or  by  license. 
If  the  exercise  of  that  right  be  obstructed,  the  party  injured  thereby  has 
a  right  of  action,  just  the  same  as  if  the  way  had  been  a  public  one. 
The  qualification  of  the  license  set  up  by  the  defendant  was  introduced 
by  the  jury:  I  did  not  put  it  to  them;  for,  I  did  not  consider  it  any 
part  of  the  case.  If  the  obstruction  was  placed  upon  the  road  with  the 
unqualified  leave  of  the  owners  of  the  soil,  all  persons  contributory  to 
the  injury  sustained  by  the  plaintiff  therefrom  would  be  jointly  and 
severally  responsible  to  him  for  it.  As  to  the  declaration,  I  have  nothing 
to  add  to  what  has  fallen  from  the  rest  of  the  court. 

Rule  refused. 

In  Frees  v.  Cameron,  4  Richardson  a  cellar  on  his  own  land,  near  a  higfa- 

228,  the  clerk  of  the  defendant,  who  way,  is  not  liable  for  an  injury  to  one 

was  a  retail  dealer,  took  a  customer  who  in  wandering  from  the  line  of  the 

into  a  dark  part  of  the  store,  where  road  falls  into  the  cellar,  though  there 

there  was  a  trap-door,  which  had  been  was  no  fence  or  light  to  warn  or  protect 

negligently  left  open,  and  through  which  him  against  the  danger:  Howland  v. 

she  accidentally  fell ;  aud  it  was  held  Vincent,  10  Metcalf  373.     In  Birge  v, 

that  the  defendant  was  liable  in    an  Gardiner,  19  Connecticut  607,  however, 

action  on  the  case,  because  he,  by  the  the  defendant  had  set  up  a  gate  upon 

nature  of  his  business,  held  out  an  invi-  his  own  land,  by  the  side  of  a  lane 

tation  to  the  public  to  come  upon  his  along  which  the   plaintiff  with  other 

premises,  and  was  therefore  bound  to  children  were  in  the  habit  of  passing 

keep  them  in  a  safe  condition  for  that  on  their  way  to  school.     The  plaintiff, 

purpose.     But  no  action  will  lie  for  an  without  permission,  took  hold  of  the 

injury  sustained  by  one  while  on  the  gate  and  shook  it,  in  consequence  of 

land  of  another,  without  any  authority  which  it  fell  on  him  and  broke  his  leg. 

or  license,  express  or  implied,  at  least  It  was  held  that  if  the  defendant  had 

where  that  injury  is  occasioned  by  what  been  guilty  of  negligence,  he  was  lia- 

was  a  luwful  use  by  the  latter  of  his  ble,  unless  the  plaintiff  had  been  guilty 

property.     Therefore  a  person  who  digs  of  negligence   or  misconduct  beyond 
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mere  childish  thoughtlessness.  Id  this  is  occasioned  to  another;  and  the  same 
case,  and  in  Johnson  v.  Patterson,  14  rule  applies  d/oWibn' to  municipal  cor- 
Coonecticat  1,  it  was  considered,  in  porations,  whose  duty  it  is  to  keep  the 
opposition  to  the  English  spring-gun  highway  in  proper  condition  :  see 
and  dog-spear  cases,  that  a  man  would  Beardsley  v.  Swann,  4  M*Lean  333 ; 
not  he  justified  in  the  use  of  dangerous  Beatty  v.  Gilmore,  16  Pennsylvania  St. 
or  deadly  means  to  protect  himself  463 ;  Myers  v.  Snyder,  Brightly's  R. 
against  trespassers,  whether  with  or  489 ;  Mayor,  &c.,  of  Memphis  v.  Las- 
without  previous  notice,  and  that  he  sen,  9  Humphrey  757;  Kimhall  v. 
would  he  liable  for  any  injury  occa-  Battle,  38  Maine  113;  Storrs  v,  Utica, 
sioned  thereby.  On  the  other  hand,  17  New  York  103.  But  with  respect 
in  Wbite  v.  Twitchell,  25  Vermont  to  the  latter,  where  the  injury  has  been 
620,  the  plaintiff  had  without  autho-  caused  by  a  mere  temporary  obstruction 
rity  carried  off  a  piece  of  timber  be-  in  a  street,  by  a  private  citizen,  as  by 
longing  to  the  defendant,  which  he  the  deposit  therein  of  building  mate- 
used  in  setting  up  some  staging :  the  rials  or  the  like,  it  has  been  held  that 
defendant  came  and  removed  his  the  corporation  is  not  liable  unless  its 
timber,  which  rendered  the  staging  in-  officers  had  actual  notice  of  the  obstruc- 
secure,  so  that  the  plaintiff  going  upon  tion  :  Griffin  ik  Mayor,  &c.,  of  New 
it  afterwards,  it  fell  and  injured  him  York,  3  Seldon  456.  This  decision, 
severely.  It  was  held  that  the  defend-  however,  does  not  seem  in  all  respects 
ant  was  not  liable,  and  that  he  was  not  satisfactory ;  at  least  it  deserves  consi- 
bound  to  give  notice  to  plaintiff  of  the  deration  whether  want  of  actual  notice 
removal  of  the  timber.  is  material  where  the  officers  would,  by 
There  can  be  no  doubt,  of  course,  of  proper  attention  to  their  duties,  have 
the  liability  of  one  who  causes  an  oh-  acquired  knowledge  of  the  obstruction. 
Btmction  or  makes  an  excavation  in  a  See  on  this  subject  Gibbs  v.  Trustees 
pablie  way,  though  one  which  passes  of  Liverpool  Docks,  3  Hurlst.  &  Nomw 
over  his  own  land,  by  which  an  injury  164. 


♦HIRSCH  and  Others  v.  JOHN  CONRAD  IM  THURN  and  pggg 

Another.     June  3.  *- 

Bj  ft  eoniract  for  the  saIo  of  a  parcel  of  wbite  Bombay  fessame  seed  (paid  for  on  receipt  of  tbe 
shipping  docutnents),  ''warranted  when  shipped  of  fair  merchantable  quality,  and  equal  to 
the  fair  average/'  it  was  provided  that  any  dispute  arising  out  of  the  contract  should  be 
lettled  in  Loudon  by  the  usual  mode  of  arbitration,  but  that  the  contract  should  not  be  void 
OB  that  account  An  action  having  been  brought  by  the  buyers  to  recover  damages  for  the 
breach  of  warraniy,  the  declaration  in  which  alleged  that  the  plaintiffs  had  sustained  damage 
by  having  resold  and  converted  a  great  part  of  tbe  seed  into  oil  before  they  discovered  or 
eonld  reasonably  discover  the  breach  of  warranty, — the  court  stayed  the  proceedings,  under 
the  11th  section  of  the  Common  Law  Procedure  Act,  1854,  17  A  18  Vict  c.  125,  there  being 
nothing  on  the  record  to  show  that  any  question  of  fraud  could  arise,  and  nothing  in  the 
Affidavits  to  show  such  an  alteration  of  circumstances  as  to  induce  the  court  to  withdraw  the 
matter  from  the  mode  of  investigation  which  the  parties  themstlves  had  selected. 

On  the  20th  of  March,  1857,  the  defendants,  through  Messrs.  Laing 
k  Campbell,  colonial  brokers,  entered  into  a  contract  for  the  sale  to 
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the  plaintiffs  of  a  parcel  of  sessame  seed.     The  sold  note  was  as 
follows : — 

"  London,  March  20th,  1857. 
*'  Sold  for  account  of  Messrs.  J.  C.  im  Thurn  &  Co.,  to  onr  principals, 
S.  W.  B.  4906  bags  of  sessame  seed,  shipped  at  Bombay  per  the  ^  Bom- 
bay,' Capt.  Flamank,  and  warranted  when  shipped  of  fair  merchantable 
?uality  and  equal  to  the  fair  average  of  white  Bombay  sessame  seed,  at 
2«.  6d.  per  qr.  the  cost  free  on  board,  the  freight,  insurance,  and  bags 
to  London  included.  The  quantity  to  be  computed  at  the  invoice 
weight,  taking  the  bushel  at  49  lbs.,  unless  it  should  be  found  to  weigh 
more,  and  then  the  real  weight  to  be  taken.  Twenty  sound  bushels  to 
be  weighed  on  arrival,  to  ascertain  the  weight ;  and  the  amount  of  in- 
voice to  be  paid  in  fourteen  days  from  the  ship's  reporting,  by  cash,  less 
2^  per  cent,  discount,  in  exchange  for  shipping  documents  and  freight 
release.  Buyers  to  have  craft  alongside  for  the  seed  as  soon  as  it  is 
come-at-able,  or  it  is  to  remain  at  their  risk  and  expense.  Any  ditpuU 
arising  out  of  this  contract  to  be  settled  in  London  by  the  U9ual  mode  of 
arbitration  ;  but  this  contract  not  to  be  void  on  that  account.  This  con- 
tract to  be  void  for  any  portion  that  may  be  lost  at  sea  or  not  arrive. 
'*"'701  ^-^^7  d^™^g^  arising  on  the  passage  at  buyer's  risk.  Broker- 
^  age  and  guarantee  1  per  cent.  Laing  &  Campbell." 

The  sessame  seed  the  subject  of  the  above  contract  having  arrived  in 
London,  the  plaintiffs  made  a  claim  upon  the  defendants  for  1513/.  for 
a  breach  of  the  contract  by  reason  of  the  alleged  inferiority  of  the  quality 
of  the  seed.  The  defendants  disputed  the  claim,  and  proposed  to  refer 
the  matter  to  arbitration  under  the  clause  for  that  purpose  contained  in 
the  contract. 

On  the  30th  of  October  last,  this  action  was  commenced.  The  decla- 
ration (which  was  delivered  on  the  28th  of  May)  stated  that  the  defend- 
ants, by  warranting  that  certain  goods,  to  wit,  4906  bags  of  sessame 
seeds,  shipped  at  Bombay,  per  the  *'  Bombay,"  Captain  Flamank,  were, 
when  shipped,  of  fair  merchantable  quality,  and  equal  to  the  fair  average 
of  white  Bombay  sessame  seed,  sold  the  same  goods  to  the  plaintiffs  on 
the  terms,  amongst  others,  that  the  contract  should  be  void  as  to  any 
portion  that  might  be  lost  at  sea  or  not  arrive ;  and,  although  the  said 
goods  were  not  lost  at  sea,  and  did  arrive,  yet  the  said  goods  were  not 
when  shipped  of  fair  merchantable  quality  or  equal  to  the  fair  average 
of  white  Bombay  sessame  seed,  and  the  shippers  of  the  said  goods  had 
fraudulently  shipped  white  Bombay  sessame  seed  mixed  with  other  and 
inferior  seed,  and  with  an  unusual  quantity  of  dirt  and  rubbish,  and  the 
goods  so  shipped  were  the  goods  so  sold  and  warranted  to  the  plaintiflb, 
and  were,  by  reason  of  such  fraudulent  conduct,  not  so  sold  and  war- 
ranted ;  by  means  of  which  premises  the  plaintiffs,  who  paid  for,  resold, 
reshipped,  and  caused  to  be  manufactured  into  oil  a  great  part  of  the 
said  goods  before  they  discovered  or  could  reasonably  discover  the  said 
*5711  ^^^^^^  ^^  warranty,  sustained  a  great  loss  on  the  said  goods,  *to 
-'  wit,  &c.,  the  said  goods  having  been  bought  by  the  plaintiffs  for 
such  purposes,  as  the  defendants  always  well  knew. 

Honymany  on  behalf  of  the  defendants,  who  had  appeared  to  the 
action,  but  had  not  pleaded,  moved  to  stay  the  proceedings,  under  the 
11th  section  of  the  Common  Law  Procedure  Act,  1854,  17  k  18  Yict. 
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c.  125.(a)  The  affidavit  upon  which  the  motion  was  founded  stated  that 
the  action  was  brought  in  respect  of  matters  which  were  by  the  contract 
agreed  to  be  referred  to  arbitration,  and  the  only  matters  in  question  in 
this  cause  were,  the  quality  of  the  seed,  and  the  ^amount  of  the  r^rcfro 
allowance  (if  any)  to  be  made  to  the  plaintiffs  for  the  alleged  ^ 
inferiority  of  the  said  seed ;  that  no  sufficient  reason  existed  why  such 
matters  could  not  or  ought  not  to  be  referred  to  arbitration  in  the  man- 
ner provided  for  by  the  contract ;  that  the  defendants  before  and  at  the 
time  of  the  commencement  of  the  action  were  and  always  had  been 
desirous  and  ready  and  willing  to  refer  all  disputes  arising  out  of  the 
said  contract  to  arbitration  in  the  manner  provided  for  in  the  contract, 
and  to  join  and  concur  in  all  acts  necessary  and  proper  for  causing  such 
matters  so  to  be  decided  by  arbitration ;  and  that  the  well-known  and 
usual  mode  of  arbitration  was,  for  each  party  to  name  a  colonial  broker 
or  other  competent  referee,  and  for  the  two  referees  thus  named  to 
appoint  another  colonial  broker  or  other  competent  person  as  third 
referee,  or  umpire.  [Cockburn,  C.  J. — There  being  a  suggestion  of 
fraud,  ought  not  the  matter  to  be  submitted  to  a  jury  ?]  If  there  had 
been  a  bon&  fide  suggestion  of  fraud  as  between  the  parties  to  the  con- 
tract, the  court  would  not  interfere :  see  Wallis  t^.  Hirsch,  1  C.  B.  N.  S. 
316  (E.  G.  L.  B.  vol.  87).  But  no  fraud  is  charged  here ;  merely  a 
breach  of  contract.  Fraud  is  imputed  only  to  the  shippers  of  the  seed. 
J7.  JameSj  at  the  call  of  the  court,  showed  cause,  upon  an  affidavit 
which  stated,  that,  about  four  or  five  weeks  before  the  arrival  of  the  seed 
in  this  country,  Mr.  Page,  of  the  firm  of  Laing  &  Campbell,  through 
whom  the  contract  was  made,  told  the  plaintiffs  that  he  (Page)  had  been 
informed  by  one  of  the  defendants  that  they  were  afraid  that  the  sessame 
seed  would  not  be  white,  but  mixed,  but  requested  them  not  to  take  any 
notice  of  such  information  until  its  arrival ;  that,  in  June,  1857,  the 
defendants  offered  to  deliver  to  the  plaintiffs  shipping  documents  of  4906 
bags  of  sessame  *8eed  ex  *  Bombay,'  which  the  defendants  repre-  r^cyg 
sented  to  consist  of  white  Bombay  sessame  seed  of  the  quality  ^ 
described  in  the  said  contract,  whereupon  the  plaintiffs  paid  the  defend- 
ants the  sum  of  5865/.  10«.,  being  the  amount  of  the  invoice  delivered 
by  the  defendants  in  respect  of  the  goods  comprised  in  the  said  shipping 
documents ;  that,  upon  examination  of  the  said  seed,  the  plaintiffs  found 
that  it  was  not  white  Bombay  sessame  seed,  but  was  mixed  in  so  large  a 
proportion  with  black  and  brown  sessame  seed  and  dirt  as  to  be  quite  a 

(a)  Which  ennct9,  that,  "wheneTcr  the  parties  to  any  deed  or  InstmBent  in  writing  to  be 
Hereafter  made  or  e:cefUtedp  or  any  of  them,  shall  agree  that  any  then  existing  or  fatare 
differences  between  them  or  any  of  them  shall  be  referred  to  arbitration,  and  any  one  or  more 
of  the  parties  so  agreeing,  or  any  person  or  persons  clniming  throngh  or  under  him  or  tbem, 
»hall  nevertheless  commence  any  action  at  law  or  suit  in  equity  against  the  other  party  or  par- 
ties, or  any  of  them,  or  agninst  any  person  or  persons  claiming  throngh  or  under  him  or  then  in 
respect  of  the  matters  so  agreed  to  be  referred,  or  any  of  them,  it  shall  be  lawful  fur  the  oonrt  in 
whieb  [nucb]  action  or  auit  is  brought,  or  a  judge  theretif,  on  application  by  the  defendant  or 
defendants,  or  any  of  tbem,  after  appearance  and  before  plea  or  answer,  upon  being  satisfied  that 
BO  rafllcient  reason  exists  why  such  matters  cannot  be  or  ought  not  to  be  referred  to  arbitration 
•ecording  to  such  ngrceiuent  as  aforesaid,  and  that  the  defendant  was  at  the  time  of  tbe  bringing 
of  such  action  or  suit  and  still  is  ready  and  willing  to  join  and  ooneor  in  all  acts  necessary  and 
proper  for  eausing  sneh  matters  so  to  be  -decided  by  arbitration,  to  make  a  rule  or  order  staying 
all  prooeedfngfl  in  such  action  or  suit,  on  eueh  terms  as  to  coats  and  otherwise  as  to  such  eourt 
or  judge  may  seem  fit;  Provided  always  that  any  lucb  rale  or  order  may  at  aoy  lima  ofterwardt 
be  discharged  or  varied  as  jnstiee  may  reqnira." 
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different  article,  and  useless  to  the  plaintiffs  for  the  purposes  for  which 
they  bought  it;  and  that  the  plaintiff:^  verily  believed,  that,  at  the  time 
the  defendants  so  as  aforesaid  invoiced  the  said  goods  to  them,  and 
represented  the  same  to  be  in  accordance  with  the  contract,  they,  the 
defendants,  knew  that. the  same  was  not  white  Bombay  sessame  seed. 
James  submitted  that  this  would  be  a  very  inconvenient  case  to  refer. 
[CocKBURN,  C.  J. — Why,  then,  did  you  so  agree  ?]  The  court  has  a 
discretion :  and,  from  the  frame  of  the  declaration,  it  is  manifest  that 
difficult  questions  may  arise  as  to  the  plaintiff's  claim  for  damages, 
involving  the  principle  in  Hadley  v.  Baxendale,  9  Exch.  341.t  [Cock- 
burn,  C.  J. — Is  there  anything  in  the  affidavits  to  show  that  the  de- 
fective quality  of  the  seed  was  not  discernible  whilst  it  existed  in  specie 
and  before  it  was  converted  into  a  new  substance?]  There  is  not;  but 
the  declaration  so  avers.  Colonial  brokers  may  be  very  proper  persons 
to  judge  of  the  quality  of  seed ;  but  may  not  be  very  fit  to  refer  a  ques- 
tion such  as  is  likely  to  arise  here  to.  [CocKBURN,  C.  J. — If  it  were 
clear  that  the  inferiority  of  the  quality  of  the  seed  was  not  discovered 
by  the  plaintiffs  until  after  it  had  been  converted  into  oil,  there  would 
be  much  weight  in  your  argument,  because  a  party  might  well  be  con- 
*^7i1  ^^^^  ^^  refer  a  dispute  as  to  the  quality  of  an  article  in  its  '^'natural 
^  state,  to  one  with  whose  judgment  of  the  thing  in  its  manufactured 
state,  he  would  not  be  satisfied.  But  here  you  state  that  the  objection 
was  brought  to  your  notice  while  the  subject-matter  of  the  contract  still 
remained  in  specie.  I  cannot  see  that  any  injustice  will  be  done  by 
carrying  out  the  agreement  which  the  parties  have  entered  into.]  At 
all  events,  the  court  will  not  in  the  exercise  of  its  discretion  enforce  a 
reference,  where  the  inquiry  involves  a  charge  of  fraud.  It  was  upon 
that  ground  the  court  discharged  the  rule  in  Wallis  v,  Ilirsch,  1  C.  B. 
N.  S.  316  (E.  C.  L.  R.  vol.  87).  [Cockburn,  C.  J.— There  it  was  dis- 
tinctly brought  to  the  notice  of  the  court  that  the  plaintiffs  meant  to 
charge  fraud.  Byles,  J. — In  that  case  there  was  a  count  for  money 
had  and  received,  under  which  the  plaintiffs  sought  to  recover  back  the 
money  which  they  had  paid,  on  the  ground  of  fraud.] 

Cockburn,  C.  J. — I  am  of  opinion  that  the  rule  should  be  absolute. 
The  contract  upon  which  the  action  is  brought  contains  a  clause  whereby 
it  is  provided  that  any  dispute  arising  thereout  shall  be  settled  in  Lou- 
don by  the  usual  mode  of  arbitration, — that  is,  by  colonial  brokers.  The 
contract  relates  to  a  parcel  of  sessame  seed :  and  the  ground  upon  which 
it  18  suggested  that  the  court  ought  not  to  act  upon  the  power  conferred 
upon  it  by  the  11th  section  of  the  Common  Law  Procedure  Act,  1854, 
is,  that,  before  the  vendees  ascertained  the  defective  quality  of  the  seed, 
they  had  converted  a  considerable  portion  of  it  into  oil,  and  therefore  it 
is  contended,  that,  although  the  parties  to  whom  it  had  been  agreed  to 
refer  any  dispute  that  might  arise  out  of  the  contract,  might  be  perfectly 
conversant  with  the  quality  and  value  of  the  article  in  the  state  in  which 
it  was  contracted  to  be  sold,  they  might  not  be  so  well  acquainted  with 
♦c7r-]  t;he  quality  and  *  value  of  the  article  into  which  it  has  been  con- 
-'  verted.  It  may  be,  that,  if  the  whole  of  the  seed  in  question 
had  been  converted  into  oil,  there  might  have  been  great  weight  and 
cogency  in  the  argument  founded  upon  that  suggestion.  But  Mr.  Janiei 
has  been  constrained  to  admit  that  there  still  remains  a  portion  of  the 
cargo  which  has  not  been  so  converted  into  oil,  but  which  is  still  in  the 
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form  of  seed :  and  there  is  nothing  upon  the  affidavits  to  satisfy  us 
that  the  brokers  would  not  be  perfectly  capable  of  judging  of  the 
whole  parcel  by  that  which  remains.  The  parties  having,  therefore, 
by  their  contract  expressly  agreed  to  withdraw  all  disputes  and  difTer- 
ences  arising  out  of  the  contract  from  the  ordinary  tribunals,  and  to 
refer  them  to  a  tribunal  specially  selected  by  themselves,  we  ought  to 
give  effect  to  that  agreement  unless  we  are  satisfied  that  the  circum- 
stances are  so  altered  that  justice  cannot  be  done  by  carrying  out  the 
original  intention  of  the  parties.  So  far  from  thinking  that  such  is  the 
case  here,  I  see  no  reason  whatever  for  supposing  that  the  brokers  would 
not  be  perfectly  capable  of  arriving  at  a  correct  decision,  so  that  justice 
may  be  done  in  the  manner  agreed  upon  by  the  contracting  parties. 
The  only  other  point  for  consideration,  is,  whether  a  question  of  fraud 
is  raised  here,  so  as  to  make  the  matter  more  fit  to  be  determined  by  a 
jury.  But  it  does  not  appear  upon  the  declaration  that  any  question 
of  fraud  can  arise  directly  or  indirectly.  And  that  distinguishes  this 
case  from  Wallis  v.  Hirsch,  1  C.  B.  N.  S.  816.  I  think  the  rule  should 
be  absolute,  but  without  costs. 
The  rest  of  the  court  concurring. 

Rule  absolute,  without  costs. 
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Bj  the  85th  secttoD  of  the  Pablio  Health  Act,  11  A  12  Vict  o.  63,  it  is,  amongst  other  things, 
enacted  that  **  the  local  board  of  health  may  enter  into  all  such  contracts  as  may  be  necessary 
for  carrying  the  act  into  execution ;  and  erery  such  contract,  whereof  the  value  or  amount 
shall  exceed  10/.,  shall  be  in  writing,  and  tealed  with  the  teal  of  the  local  board"  Ac.  :— 
Held,  that  a  contract  which  did  not  comply  with  this  condition  is  not  capable  of  being 
enforced. 

This  was  an  action  brought  by  the  plaintiffs,  Messrs.  Frend  &  Ilamill, 
contractors,  against  the  defendant  as  clerk  to  the  local  board  of  health 
of  the  town  of  Worthing, — a  non-corporate  district, — to  recover  the 
price  of  certain  works  done  by  them,  for  the  board. 

The  first  count  of  the  declaration  stated,  that,  by  certain  articles  of 
agreement  duly  made  and  entered  into  by  and  between  the  plaintiffs  of 
the  one  part,  and  the  said  local  board  of  health  of  the  other  part,  the 
plaintiffs  did  covenant  and  agree  with  the  said  local  board  to  build,  erect, 
construct,  and  Complete  for  the  said  local  board  a  water-tower,  engine 
and  boiler-house,  chimney,  coal-store,  fitting-shop,  and  all  other  works 
that  should  be  required  by  the  said  local  board,  and  expressed  in  a  cer- 
tain specification,  and  as  shown  in  certain  drawings,  and  according  to 
the  same  and  certain  plans  and  sections,  at  and  for  the  respective  sums 
of  1761Z.  and  955Z.,  and  also  to  execute  and  perform  all  such  additional 
works  thereto  as  might  be  required  by  the  said  local  board ;  and  the 
said  local  board  did  thereby  covenant  and  agree  with  the  plaintiffs,  that 
the  J  the  said  local  board  would  pay  or  cause  to  be  paid  unto  the  plain- 
tiffs the  said  several  sums  of  1761/.  and  9552.  for  the  building,  erecting, 
constructing,  and  completing  the  said  water-tower,  engine  and  boiler- 
house,  chimney,  coal-store,  fitting-house,  and  other  works  as  expressed 
in  the  said  specification,  and  shown  in  the  said  drawings,  plans,  and 

VOL.  IV.— 28 


676  FREND  i;.  DENNETT.    T.  T.  1858. 

Rections,  and  would  also  pay  or  cause  to  be  paid  to  the  plain  tiffs  all  such 
further  sums  (if  any)  as  should  become  justly  due  or  payable  to  the 
plaintiffs  for  or  in  respect  of  additional  works,  in  accordance  with  the 
^.-,.-,  said  specification,  at  certain  times,  *and  according  to  a  certain 
-*  scale,  and  in  manner  then  agreed  upon  between  the  said  local 
board  and  the  plaintiffs :  Averment,  that  the  plaintiffs  did  build,  erect. 
construct,  and  complete  the  said  water-tower,  engine  and  boiler-house, 
coal-store,  and  fitting-shop,  and  all  such  other  works  as  were  required 
by  the  said  local  board,  and  expressed  and  shown  in  the  said  specifica- 
tion and  drawings,  and  according  to  the  same  and  the  said  pkns  and 
sections,  and  did  also  execute  divers  additional  works  thereto  which  were 
required  by  the  said  local  board ;  that,  at  the  time  of  the  commence- 
ment  of  this  suit,  a  large  sum  of  money,  to  wit,  300Z.,  had  become  and 
was  justly  due  and  payable  to  the  plaintiffs  from  the  said  local  board  for 
and  in  respect  of  such  additional  works,  and  in  accordance  with  the  said 
specification  and  the  said  covenant  and  agreement  of  the  said  local 
board ;  and  that,  although  the  said  loeal  board  did  pay  to  the  plaintiffs 
the  said  sums  of  1761/.  and  955Z.  for  and  in  respect  of  the  building, 
erecting,  constructing,  and  completing  the  said  water-tower,  engine  and 
boiler-house,  chimney,  coal-store,  fitting-shop,  and  such  other  works  as 
were  expressed  in  the  said  specification,  and  shown  in  the  said  drawings, 
plans,  and  sections,  and  although  the  plaintiffs  had  done  all  things,  and 
all  things  had  happened  and  occurred,  and  all  conditions  precedent  had 
been  performed  and  fulfilled,  and  all  necessary  tiroes  had  elapsed,  to 
entitle  the  plaintiffs  to  be  paid  by  and  to  receive  from  the  said  local 
board  the  said  sum  of  money  for  or  in  respect  of  such  additional  works 
as  aforesaid,  yet  the  said  local  board  had  not  at  any  time  paid  the  same, 
or  any  part  thereof. 

The  second  count  stated,  that  the  said  local  board  retained  and  era- 
ployed  the  plaintiffs  to  do,  execute,  and  perform  for  them  the  said  local 
board  certain  sewerage  and  drainage  works  as  mentioned  and  expressed 
nicYQi  *^^  ^  certain  specification ;  that  the  said  local  board  did  there- 
■^  upon  contract  and  agree  to  and  with  the  plaintiffs  to  pay  them 
for  the  same  at  and  after  certain  rates  thereupon  agreed  upon  between 
them  the  plaintiffs  and  the  said  local  board ;  that  the  said  local  boani 
did  also  then  contract  and  agree  with  the  plaintiffs  to  pay  them  in  cash 
for  the  first  500/.  worth  of  such  work,  subject  to  a  certain  deduction, 
and  also  that,  in  case  they  the  said  board  did  not  pay  in  cash  for  the  work 
executed  in  excess  of  the  said  500/.,  they  would  give  to  the  plaintiffs  at 
the  end  of  each  month  a  bond  or  negotiable  security  for  the  amount  of 
work  executed  during  the  month,  for  periods  expiring  five  years  from 
the  date  of  such  document,  bearing  interest  at  5/.  per  cent. ;  and  that 
the  said  local  board  did  also  then  contract  and  agree  with  the  plaintiffs, 
that  certain  then-existing  sewers  should  be  kept  clear  of  water  by  the 
board:  Averment,  that  the  plaintiffs  did  execute  and  perform  snch 
sewerage  and  drainage  works  for  the  said  local  board,  and  that  the  price 
and  value  of  the  same  much  exceeded  the  sum  of  500/.,  and  that, 
although  the  said  local  board  did  pay  to  the  plaintiffs  in  ca^h  for  the  first 
500/.  worth  of  such  work,  yet,  at  the  time  of  the  commencement  of  this 
suit,  there  was,  and  still  remained,  justly  due  and  owing  from  the  said 
local  board  to  the  plaintiffs,  beyond  and  in  excess  of  the  said  sum  of 
600/.,  a  large  aum  of  money,  to  wit^  800/.,  for  and  on  account  of  such 
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works;  and  that,  although  the  plaintiffs  had  done  all  things,  and  all 
things  had  happened  and  occurred,  and  all  conditions  precedent  had  been, 
performed  and  fulfilled,  and  all  necessary  times  had  elapsed,  to  entitle 
the  plaintiffs  to  be  paid  the  said  last-mentioned  sum  of  money,  either  in^ 
cash  or  by  such  bonds  or  securities  as  aforesaid,  yet  the  said  local  board 
had  not  paid  the  same  in  manner  aforesaid  or  otherwise  howsoever ;  and 
further,  that  the  said  '''local  board  did  not  nor  would  keep  the  r^^cm 
said  existing  sewers  clear  of  water  according  to  their  said  con-  ^ 
tract  and  agreement,  but  wholly  omitted  so  to  do,  by  means-  whereof 
the  plaintiffs  were  not  only  greatly  hindered  and  impeded  in  performing 
and  executing  the  said  sewerage  and  drainage  works,  but  also  thereby 
the  same  were  rendered  much  more  difficult  of  execution,  and  the  plains- 
tiffs  were  put  to  and  incurred  much  additional  expense,  labour,  and 
trouble  in  executing  the  same  than  they  would  otherwise  have  incurred, 
and  were  forced  and  compelled  to  and  did  necessarily  leave  on  the  said 
works  so  executed  by  them  divers  large  quantities  of  timber  and  othen 
materials  of  great  value,  and  which  would  not  have  been  necessary  if 
the  said  existing  sewers  had  been  kept  clear  of  water  by  the  said  board 
according  to  their  said  contract  and  agreement. 

There  was  also  a  count  for  money  payable  by  the  board  to  the  plain** 
tifl^  for  work  done  and  materials  provided  by  the  plaintiffs  for  the  said 
loeal  board,  and  at  their  request. 

The  defendants  pleaded  a  great  number  of  pleas  to  each  count,  and 
amongst  them  a  plea  that  they  did  not  covenant  and  agree  as  alleged. 

The  cause  was  tried  before  Willes,  J.,  at  the  sittings  in  London  aftisr 
Hilary  Term  last,  when  a  verdict  was  found  for  the  plaintiffs,  subject  to* 
leave  reserved  to  the  defendants  to  move  to  enter  the  verdict  for  them, 
upon  certain  points  of  law,  one  of  which  was,  that  the  contract,  being 
for  a  sum  exceeding  102.,  and  not  being  under  seal,  was  void  by  thv. 
85th  section  of  the  Public  Health  Act,  11  k  12  Vict.  o.  68. 

That  section  enacts  *'  that  the  local  board  of  health  may  enter  into  all 
such  contracts  as  may  be  necessary  for  carrying  this  act  into  execution ; 
and  every  such  contract,  whereof  the  value  or  amount  shall  exceed  10^,. 
*BhaIl  be  in  writing,  and  (in  the  case  of  a  non-corporate  district)  r^ro/r 
sealed  with  the  seal  of  the  local  board  by  whom  the  same  is  ^ 
entered  into,  and  signed  by  five  or  more  members  thereof,  and  (in  tha 
case  of  a  corporate  district)  sealed  wjth  the  common  seal ;  and  shall 
Bpecify  the  work,  materials,  matters,  or  things  to  be  furnished,  had,  ov 
done,  the  price  to  be  paid,  and  the  time  or  times  within  which  the  con*> 
tract  is  to  be  performed;  and  shall  fix  and  specify  some  pecuniary 
penalty  to  be  paid  in  case  the  terms  of  the  contract  are  not  duly  per* 
formed ;  and  every  contract  so  entered  into,  and  duly  executed  by  tfae- 
other  parties  thereto,  shall  be  binding  on  the  local  board  by  whom  the 
same  is  executed,  and  their  successors,  and  upon  all  other  parties  thereto^ 
and  their  executors,  administrators,  successors,  or  assigns,  to  all  intents 
and  purposes :  Provided  always,  that  the  said  local  board*  may  compound! 
with  any  contractor  or  other  person  in  respect  of  any  penalty  incurved 
by  reason  of  the  non-performance  of  any  contract  entered  into  as  afons^ 
said,  whether  such  penalty  be  mentioned  in  any  such  contract  or  in  any 
bond  or  otherwise,  for  such  suma  of  money  or  other  recompense  as*  tan 
such  local  board  may  seem  proper :  Provided  also,  that,  before  contractl^ 
ing  for  the  execuUon  of  any  work9  under  the  proviaiona  of  thia*  act,  tho> 
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said  local  board  shall  obtain  from  the  surveyor  an  estimate  in  writing, 
as  well  of  the  probable  expense  of  executing  the  work  in  a  substantial 
manner,  as  of  the  annual  expense  of  repairing  the  same ;  also  a  report 
as  to  the  most  advantageous  mode  of  contracting,  that  is  to  say,  whether 
by  contracting  onl^ir  for  the  execution  of  the  work,  or  for  executing  and 
also  maintaining  the  same  in  repair  during  a  term  of  years  or  otherwise : 
Provided  also,  that,  before  any  contract  of  the  value  or  amount  of  lOOL 
or  upwards  is  entered  into  by  the  said  local  board,  ten  days'  public 
*i^8l1  °^^^^®  ^^  *^^^  ]e9LSt  shall  be  given,  expressing  the  nature  and 
-■  purpose  thereof,  and  inviting  tenders  for  the  execution  of  the 
same ;  and  the  said  local  board  shall  require  and  take  sufficient  security 
for  the  due  performance  of  the  same.'* 

Hatvkinn^  in  Easter  Term  last,  obtained  a  rule  nisi  accordingly. 

XimA,  Q.  C,  and  Hance^  now  showed  cause. — The  85th  section  is 
directory  only :  as  to  some  of  its  provisions  it  has  already  been  so  held 
in  Nowell  v.  The  Mayor,  Ac,  of  Worcester,  9  Exch.  457,t  a^d  Cun- 
ningham V.  The  Local  Board  of  Health  of  Wolverhampton,  7  Ellis  &  B. 
107  (E.  C.  L.  R.  vol.  90).  The  section  requires,  amongst  other  things, 
that  the  contract  shall  specify  '^  the  work,  materials,  matters,  or  things 
to  be  furnished,  had,  or  done,  the  price  to  be  paid,  and  the  time  or  times 
within  which  the  contract  is  to  be  performed."  It  may  not  be  possible 
in  many  cases  to  ascertain  all  these  particulars  beforehand :  and,  is  it  to 
be  said  that  any  failure  in  this  respect  renders  the  contract  void  ?  It 
may  be,  that,  as  between  the  members  of  the  board  and  their  constitu- 
ents, the  rate-payers,  these  are  conditions  which  the  former  are  bound 
to  comply  with ;  but  they  cannot  be  conditions  precedent  to  the  right 
of  a  party  who  has  done  work  for  them  to  sue  for  the  price.  There  are 
no  negative  words :  all  is  affirmative  and  directory.  There  are  many 
oases  of  corporations  and  joint  stock  companies  where  matters  which 
quoad  the  corporation  itself  are  requisite  to  the  validity  of  the  contract, 
and  do  not  disqualify  the  party  contracting  with  them  to  enforce  its 
performance  by  action.  Such  are  the  cases  of  the  The  Copper>Miner< 
Company  v.  Fox,  16  Q.  B.  229  (E.  C.  L.  R.  vol.  71),  Henderson  v. 
The  Australian  Royal  Mail  Steam  Navigation  Company,  5  Ellis  &  B. 
409  (E.  C.  R.  R.  vol.  85),  Renter  v.  The  Electric  Telegraph  Company, 
^^J^o^  6  ♦Ellis  &  B.  841  (E.  C.  L.  R.  vol.  88),  and  Bill  v.  The  Darenth 
^^"^■1  Valley  Railway  Company,  1  Hurlst.  &  N.  305.t  [Williams, 
J. — All  these  cases  proceed  upon  the  ground  stated  in  Church  v  The 
Imperial  Gas-Light  Company,  6  Ad.  k  E.  841  (E.  C.  L.  R.  vol.  33),  3 
N.  &  P.  85,  viz.,  that  they  are  corporations  established  for  trading 
purposes.]  It  is  submitted  that  this  being  a  contract  relating  to  matters 
within  the  scope  of  the  duty  of  the  local  board,  and  there  being  no  pro- 
hibitory words  in  the  85th  section  of  the  statute,  the  absence  of  the 
formality  of  the  seal  will  not  vitiate  the  contract. 

Field  (with  whom  was  Hawkins)^  in  support  of  the  rule. — The  plain- 
tiffs seek  by  this  action  to  charge  the  local  board  of  health  of  the 
Worthing  district  in  their  quasi  corporate  capacity.  It  is  necessary  to 
see  what  are  the  powers  with  which  the  body  is  clothed,  in  order  to 
arrive  at  the  proper  construction  of  the  85th  section.  They  are  trustees 
appointed  for  sanitary  purposes,  with  limited  powers  to  execute  certain 
works.  [CoCKBURN,  C.  J.,  in  strong  terms  expressed  his  reprehension 
of  the  turpitude  of  the  defence.]     The  objection  is  one  which  the  board 
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are  bonnd  to  take.  They  can  only  pledge  the  credit  of  the  rates  in 
respect  of  contracts  entered  into  by  them  in  the  manner  and  under  the 
conditions  prescribed  by  the  act.  The  85th  section  enacts  in  plain  and 
QQambiguoas  terms,  that,  "every  such  contract,"  that  is,  every  contract 
irhich  they  are  thereby  empowered  to  enter  into,  "  shall  be  in  writing, 
and  sealed  with  the  seal  of  the  local  board  by  whom  the  same  is  entered 
into."  It  is  impossible  to  get  over  that.  [The  learned  counsel  was 
stopped  by  the  court.] 

CocKBURN,  C.  J. — This  rule  must  be  made  absolute.  I  very  much 
regret  that  we  are  compelled  to  come  to  that  conclusion  ;  but  i  see  no 
alternative.  It  is  sought  to  make  the  rates  for  the  district  liable  upon 
this  ^contract,  by  means  of  an  action  against  the  clerk  to  the  r:^roo 
local  board.  Now,  the  power  given  to  the  board  to  make  con-  ^ 
tracts  so  as  to  bind  the  rates  is  the  creature  of  the  act  of  parliament ; 
and  that,  by  the  very  same  clause  which  gives  the  board  power  to  enter 
into  contracts,  amongst  other  things,  expressly  enacts  that  "  every  such 
contract,  whereof  the  value  or  amount  shall  exceed  10^,  shall  be  in 
writing,  and  (in  the  case  of  a  non-corporate  district)  sealed  with  the  seal 
of  the  local  board  by  whom  the  same  is  entered  into^  and  signed  by  five 
or  more  members  thereof,  and  (in  the  case  of  a  corporate  district)  sealed 
with  the  common  seal."  I  think  the  local  board  had  no  power  to  con- 
tract so  as  to  bind  the  rates,  unless  they  did  so  in  the  manner  pointed 
out  by  the  statute. 

Williams,  J. — I  am  of  the  same  opinion.  I  do  not  see  how  we  can, 
consistently  with  the  ordinary  rules  by  which  statutes  are  construed, 
hold  this  part  of  the  85th  section  to  be  directory.  It  is  not  like  the 
case  of  a  thing  which  is  to  be  done  by  the  board,  where  those  dealing 
with  them  have  no  means  of  knowing  whether  or  not  it  has  been  done 
in  the  manner  required  by  the  act.  Here,  however,  is  a  public  act 
which  requires  that  all  contracts  to  be  entered  into  by  the  local  board 
shall  be  entered  into  in  a  particular  way,  viz.  "  in  writing,  and  sealed 
with  the  seal  of  the  local  board  by  whom  the  same  is  entered  into,  and 
signed  by  five  or  more  members  thereof."  The  plaintiff,  therefore, 
most  have  been  well  aware  that  the  board  had  no  power  to  contract  so 
as  to  bind  the  rates,  except  in  the  manner  pointed  out  by  the  act. 

WiLLES,  J. — I  am  of  the  same  opinion.  This'case  has  been  argued 
as  if  the  85th  section  of  the  act  had  been  a  controlling  section,  and  as 
if  all  the  terms  in  *  which  matters  therein  mentioned  are  required  ri^^coA 
to  be  done  were  directory  only.  But  it  is  that  section  which  *- 
alone  confers  upon  the  local  board  the  power  of  entering  into  contracts; 
and  they  must  exercise  that  power  in  the  terms  in  which  it  is  by  the 
act  conferred  upon  them.  I  regret  to  be  obliged  to  come  to  this  con- 
clusion ;  the  more  especially  as  this  is  not  the  first  instance  of  fraud 
and  oppression  occasioned  by  this  state  of  the  law,  within  my  own 
observation.  Rule  absolute. 
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A  Undlord  is  jastifled,  under  the  83d  section  of  the  Metropoltton  Building  Aot,  18  A  19  Viet 
e.  122,  in  entering  premiees  in  the  ocoupstion  of  his  tenant  from  yoar  to  year,  and  pulling 
down  and  rebuilding  the  party- wall  between  it  and  other  premises  belonging  to  him,  withoet 
giTing  the  notice  required  by  8.  85, — such  tenant  not  being  an  "  owner*'  within  the  interpret 
'totion  olanse,  a.  3 :  and  it  is  no  objection  that  he  has  neglected  to  gire  the  notice  to  the  dis- 
trict surveyor  required  by  s.  38. 

SembU,  that  the  landlord  would  (if  necesssry),  under  such  eironmstAncesy  be  «  "person**  enti- 
tled to  notice  of  actbn  under  s.  108. 

This  was  an  action  for  a  trespass  in  breaking  and  entering  certain 
premises  in  the  occupation  of  tfake  plaintiff,  a  coffee-house  keeper,  in 
tJray's  Place,  King's  Road. 

The  defendant  pleaded  not  guilty  ''by  statute,"  the  statute  referred 
to  in  the  margin  of  the  plea  being  the  Metropolitan  Building  Act,  18  k 
19  Vict.  c.  122,  «s.  3,  82,  83,  85,  and  108 ;  and  also  leave  and  license. 

The  cause  was  tried  before  Gookburn,  C.  J.,  at  the  sittings  at  Westmin- 
eter  after  last  Michaelmas  Term.  The  facts  which  appeared  in  evidence 
were  as  follows :  The  defendant  was  the  owner  of  the  house  in  Gray's 
Place,  which  was  in  the  occupation  of  the  plaintiff  as  tenant  from  year 
to  year  under  him.  The  defendant  was  also  the  owner  af  the  adjoining 
faouse.  The  party-wall  between  the  two  houses  being  in  a  state  of 
niCQti-]  dilapidation,  the  defendant,  without  the  permission  of  the  ^tenant, 
'  -I  and  without  giving  any  notice  to  the  district  surveyor  under  the 
88th  section  of  the  act,(a)  or  to  the  tenant,  by  one  Lemon,  a  builder 
employed  by  him  for  that  purpose,  entered  the  house  in  the  plaintiff's 
•occupation,  and  pulled  down  and  rebuilt  the  walL  There  was  conflict- 
ing evidence  as  to  the  state  of  the  wall,  the  plaintiff's  witnesses  stating, 
on  the  one  band,  that  a  slight  repair  would  have  sufficed,  the  defendant's 
(witnesses,  on  the  other  hand,  stating  that  the  wall  was  in  such  a  ruinous 
Btate  as  to  render  it  necessary  entirely  to  rebuild  it. 

On  the  part  of  the  defendant  it  was  submitted,  that,  inasmuch  as  he 
was  acting  or  intending  to  act,  under  the  provisions  of  the  statute,  be 
was  entitled  to  a  notice  of  action  under  s.  108 ;(()  and,  further,  that  he 

(a)  Which  enacts,  that  "  two  days  before  any  building  or  «ny  work  to,  in,  or  upon  any 
'building,  is  commenced/'  Ac,  "  it  shall  be  the  duty  of  the  builder  engaged  in  bnilding  or 
Tebuilding  such  building,  or  in  executing  such  work,  Ac,  to  gire  to  the  district  surreyor  notice 
in  writing  stating  the  silnation,  area,  and  height,  and  intended  use  of  the  bnilding  or  bniUings 
«bout  to  be  commenced,  or  to,  in,  or  upon  which  any  work  is  to  be  done,  and  the  number  of 
such  buildings  if  more  than  one,  and  also  the  particulars  of  any  such  proposed  wo^  and 
stating  also  his  own  name  and  address,"  Ac. 

In  this  case,  the  premises  were  situate  in  tnoo  districts  and  notice  had  been  given  to  the  w- 
.Toyor  of  one  of  them  only. 

(6)  Which  enacts  that  <<no  writ  or  process  shall  be  sued  out  against  any  district  snrreyor  or 
otker  pertoH  for  anything  done  or  intended  to  be  done  under  the  provisions  of  4hi8  act,  nntil  the 
expiration  of  one  month  next  after  notice  in  writing  has  been  delivered  to  him,  or  left  at  bit 
offloe  or  usual  place  of  abode,  stating  the  cause  of  action  and  the  name  and  pkice  of  abode  of 
any  such  action,  the  plaintiff  shall  not  be  permitted  to  go  into  evidence  of  any  cause  of  aetica 
the  intended  plaintiff,  and  of  his  attorney  or  agent  in  the  cause ;  and,  upon  the  trial  of 
which  is  not  stated  in  such  last-mentioned  notice ;  and,  unless  such  notice  is  proved,  the  jaiy 
shall  find  for  the  defendant ;  and  every  such  action  shall  be  brought  or  commenced  within  six 
months  next  after  the  accrual  of  the  cause  of  action,  and  not  afterwards,  and  shall  be  laid  sad 
tried  in  the  county  or  place  where  the  cause  of  action  occurred,  and  not  elsewhere :  and  the 
defendant  shall  be  at  liberty  to  plead  the  general  issue,  and  give  this  act  and  all  special  matter 
in  evidence  thereunder." 


COMMON  BENCH  REPORTS.    (4  J.  SCOTT.    N.  S.)         bS6 


*was  justified  in  what  he  did,  by  the  83d  8ection,(a)  and  his  lord-  r*ro^ 
slip  was  asked  to  nonsuit  the  phiintiff.  ^ 

For  the  plaintiif  it  was  insisted  that  the  defendant  was  not  entitled 
to  a  notice  of  action,  because  he  had  not  given  the  requisite  notices  (6) 
to  bring  himself  within  the  protection  of  the  108th  section. 

His  lordship  left  it  to  the  jury  to  say, — first,  whether  the  wall  in 
question  was  so  far  defective  or  out  of  repair  as  to  make  it  necessary  or 
desirable  to  pull  it  down, — *8econdly,  whether  the  defendant  ri^con 
entered  by  the  license  of  the  plaintiff, — thirdly,  what  damages  ^ 
they  thought  the  plaintiff  entitled  to  for  the  inconvenience  he  had  been 
pot  to. 

The  jury  answered  the  first  question  in  the  affirmative  and  the  second 
in  the  negative :  and  they  assessed  the  damages  at  5L 

The  plaintiff's  counsel  thereupon  asked  his  lordship  to  certify  for 
costs,  but  he  declined  to  decide  as  to  the  application  then:  and  ho 
reserved  leave  to  the  defendant  to  move  to  enter  a  nonsuit  or  a  verdict 
for  him,  if  the  court  sliould  be  of  opinion  that  he  was  entitled  to  a  notice 
of  action,  or  justified  in  what  he  did. 

Parry ^  Serjt.,  in  Hilary  Term  last,  moved  pursuant  to  the  leave. 
[CocKBURN,  C.  J. — The  doubt  I  felt  at  the  trial,  was,  whether  a  landlord 
who  had  leased  premises  could  justify  entering  and  pulling  down  a  party- 
wall  without  the  assent  of  the  tenant.]  The  plaintiff  was  not  in  under 
any  lease.  [Cockburn,  C.  J. — The  defendant  had  parted  with  the  pos- 
session and  the  right  to  the  possession  for  a  year  or  for  six  months, 
whichever  it  was.  I  doubted,  and  still  doubt,  whether  he  could  enter  in 
the  way  he  did,  unless  lie  could  justify  himself  under  the  building-act.] 
The  defendant  was  clearly  justified  by  the  83d  section  in  entering  to  pull 
down  and  rebuild  the  party-wall;  and  the  plaintiff  .was  not  a  person 
entitled  to  notice  under  u.  85,  inasmuch  as  he  does  not  come  within  the 
definition  of  ''  owner,'*  given  in  the  interpretation  clause,  s.  3,  which  is, 
that  ^^  owner  shall  apply  to  every  person  in  possession  or  receipt  either 
of  the  whole  or  of  any  part  of  the  rents  or  profits  of  any  land  or 
tenement,  or  in  the  occupation  of  such  land  or  tenement  other  than  as 
a  tenant  from  year  to  year  or  for  any  less  term,  or  as  a  tenant  at  will." 
[Williams,  J. — Was  the  party- wall  proved  to  be  in  a  *dangerous  [-♦coo 
state  ?]  Not  in  terms :  but  that  would  seem  to  be  involved  in  the  *- 
finding  that  it  was  so  far  defective  or  out  of  repair  as  to  make  it  necessary 
to  pull  it  down. 

A  rule  nisi  having  been  granted, 

Otbbons  now  showed  cause. — The  first  question  is,  whether  a  landlord 

(a)  Which  onsets  thai  "  the  bailding  owner  shsU  have  the  following  rights  in  relation  to 
party  BtractureSy  that  is  to  say/'  amongst  others,  "(1.)  A  right  to  make  good  or  repair  any 
partj  structure  that  is  defective  or  out  of  repair.  (2.)  A  right  to  pull  down  and  rebuild  any 
paitj  structure  that  is  so  far  defoctire  or  out  of  repair  as  to  make  it  necectary  or  denrahU  to 
poU  down  the  same." 

{h)  Under  the  3Sth  and  S5th  seotions,->the  latter  of  which  enacts  that  **  the  following  rulea 
shall  be  obserred  with  respect  to  the  exorcise  by  building  owners  and  adjoining  owners  of  their 
respective  rights:"  amongst  others, — "(!•)  No  building  owner  shall,  except  with  the  consent 
of  the  adjoining  owner,  or  in  cases  where  any  party  structure  is  dangerous,  in  which  cases  the 
p<rovision8  hereby  made  as  to  dangerous  structures  shall  apply,  exercise  any  right  hereby  given 
ia  respect  of  any  party  structure,  unless  he  has  given  at  the  least  three  months'  previooi 
notice,  to  tlu  adjoining  oictier,  by  deUvering  the  same  to  him  personally,  or  by  sending  it  liy 
post  in  a  registered  letter  addressed  to  such  owner  at  his  last  known  place  of  abode.  (2.)  The 
Aotiee  so  given  shall  be  in  writing  or  printed,  and  shall  state  the  nature  of  the  proposed  work, 
ftod  ^e  time  mt  If  blob  such  work  is  proposed  to  be  eommenoed." 
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has  a  right  at  common  law  to  enter  upon  his  tenant  for  the  purpose  of 
doing  repairs ;  the  second,  whether  the  defendant  had  any  justification  in 
this  case  under  the  Metropolitan  Building  Act,  18  &  19  Vict.  c.  122,  or 
whether  he  was  entitled  to  a  notice  of  action  under  the  108th  section 
of  that  act.  [^Parry^  Serjt.,  conceded,  that,  unless  justified  under  the 
statute,  the  defendant  was  not  justified  at  all,  and  intimated  that  be 
should  rely  upon  the  83d  section,  which  defines  the  rights  of  the  building 
owner.]  It  is  clear  that  the  landlord  would  be  guilty  of  a  trespass  in 
entering  to  repair,  without  the  permission  of  the  tenant :  Barker  v. 
Barker,  3  Car.  &  P.  657  (E.  C.  L.  R.  vol.  14) ;  Neale  v.  Wyllie,  3  B. 
&  C.  533  (E.  C.  L.  R.  vol.  10),  5  D.  &  R.  442  (E.  C.  L.  R.  vol.  16).  The 
82d  section  enacts,  that,  *'  in  the  construction  of  the  following  provisions 
relating  to  party  structures,  such  one  of  the  owners  of  the  premises 
separated  by  or  adjoining  to  any  party  structure  as  is  desirous  of 
executing  any  work  in  respect  to  such  party  structure  shall  be  called 
the  building  owner,  and  the  owner  of  the  other  premises  shall  be  called 
the  adjoining  owner.**  The  83d  section  gives  the  building  owner  "a 
right  to  pull  down  and  rebuild  any  party  structure  that  is  so  far  defective 
or  out  of  repair  as  to  make  it  necessary  or  desirable  to  pull  down  the 
same.**  But  the  85th  section  expressly  enacts  that  '*  no  building  owner 
shall,  except  with  the  consent  of  the  adjoining  owner,  or,  in  cases  where 
any  party  structure  is  dangerous,  exercise  any  right  thereby  given  in 
^roq-|   respect  of  any  party  structure,  unless  he  has  '''given  at  the  least 

-•  three  months*  previous  notice  to  the  adjoining  owner,'*  &c.  And 
8.  Ill  enacts  that  '^  nothing  herein  contained  shall  vary  or  affect  the 
rights  or  liabilities  as  between  landlord  and  tenant  under  any  contract 
between  them.*'  The  38th  requires  two  days'  notice  to  be  given  by  the 
builder  to  the  district  surveyor;  the  39th  imposes  upon  the  district 
surveyor  the  duty  of  seeing'  that  the  provisions  of  the  act  are  complied 
with ;  and  the  41st  section  imposes  upon  the  builder  a  penalty  of  20/. 
for  neglecting  to  give  such  notice.  As  building  owner,  therefore,  the 
defendant  could  at  the  most  only  have  a  qualified  right,  to  enter  and 
repair  or  rebuild,  provided  he  gave  the  notices  required  by  the  38th  and 
85th  sections.  Then,  was  he  entitled  to  a  notice  of  action  under  s.  108? 
The  words  of  that  section  are,  "  No  writ  or  process  shall  be  sued  out 
against  any  district  surveyor  or  other  person^  for  anything  done  or 
intended  to  be  done  under  the  provisions  of  this  act,  until,"  &c.  Now, 
the  rule  laid  down  in  Sandiman  v.  Breach,  7  B.  &  C.  96,  100  (E.  C.  L. 
R.  vol.  14),  9  D.  &  R.  796  (E.  C.  L.  R.  vol.  22),  is,  that,  where  general 
words  in  an  act  of  parliament  follow  particular  words,  they  are  to  be 
construed  to  apply  to  persons  or  things  ejusdem  generis.  Applying  that 
rule  here,  the  words  "or  other  persons"  must  be  held  to  mean  persons 
acting  under  the  district  surveyor.  Ilere,  the  evidence  showed,  that, 
BO  far  from  acting  under  the  district  surveyor,  the  defendant  was  pro- 
ceeding altogether  without  his  sanction.  [Btles,  J. — The  defendant 
evidently  intended  to  do  what  he  did  under  the  provisions  of  the  act. 
He  was  building  owner,  and  he  was  owner  of  the  adjoining  premises. 
Was  he  not  justified  in  entering  the  adjoining  premises  for  the  purpose 
for  which  he  entered  ?]  Possibly  he  mi^ht  have  been  if  he  proceeded 
under  the  act,  by  giving  notice  to  the  district  surveyor.  [Williams, 
*5901   ^' — ^^  ^^  ^^^  ^^^  entitled  to  notice  of  action  because  he  ^pro- 

-'   ceeds  wrongfully  ?     If  all  were  regular,  the  notice  would  not  be 
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needed.]  A  man  cannot  be  said  to  be  acting  under  the  act,  when  he 
is  found  to  b^e  expressly  evading  the  act.  The  statute  applies  only  to 
works  done  under  the  inspection  and  superintendence  of  the  district 
surveyor. 

Parry,  Serjt.,  in  support  of  the  rule. — The  defendant  was  a  mere 
tenant  from  year  to  year,  and  therefore  clearly  not  such  an  owner  as  is 
entitled  to  notice  under  s.  85.  The  person  who  is  required  by  s.  38  to 
give  notice  to  the  district  surveyor  is  the  builder,  not  the  owner :  and  by 
the  interpretation  clause  (s.  3),  it  is  provided  that  ^^  builder  shall  apply 
to  and  include  the  master  builder  or  other  person  employed  to  execute 
or  who  actually  executes  any  work  upon  any  building."  Assuming, 
however,  that  the  defendant  was  the  person  who  ought  to  have  given 
notice  to  the  district  surveyor,  he  may  be  liable  to  a  penalty  for  the 
omission,  but  that  cannot  affect  his  rights  as  aguinst  the  plaintiff.  Then, 
as  to  the  necessity  for  a  notice  of  action, — it  is  said  that  the  108th 
section  applies  only  to  persons  acting  under  or  by  the  authority  of 
district  surveyors^  It  is  manifest  that  that  cannot  be  the  true  interpre- 
tation of  the  section :  the  words  "or  other  person"  are  clearly  referable 
ta  "owners"  and  '* builders"  as  defined  by  s.  3.  The  act  was  not 
intended  merely  to  put  district  surveyors  in  motion.  The  cases  of  Collins 
V.  Poney,  9  East  322,  and  Pratt  v.  Hillman,  4  B.  &  C.  269  (E.  C.  L.  R. 
vol.  10),  3  D.  &  R.  360  (E.  C.  L.  R.  vol.  16),  which  were  decided  upon 
the  100th  section  of  the  old  building  act,  14  G.  3,  c.  78,  show  that  this 
108th  section  cannot  have  the  limited  meaning  contended  for  on  the 
other  side.  The  defendant  clearly  intended  to  act  within  the  statute  ;(a) 
and  the  jury  have  virtually  *found  that  he  did  so.     It  would  be  r^^cq^ 

Eutting  far  too  narrow  a  construction  upon  the  108th  section  to  ^ 
old  it  to  be  limited  to  district  surveyors.  [Williams,  J. — Who  are  the 
** other  persons"  who  are  supposed  to  be  ejusdem  generis  with  district 
surveyors  ?  Gibbons. — Any  persons  who  are  acting  under  their  sanction 
or  direction.  Gogkburn,  C.  J.,  referred  to  s.  73,  which  speaks  of 
'^commissioners"  who  act  in  the  performance  of  analogous  duties  with 
reference  to  dangerous  structures.] 

CoCKBURN,  G.  J. — I  am  of  opinion  that  the  rule  must  be  made  abso- 
lute to  enter  a  nonsuit  in  this  case,  on  the  ground  that  it  falls  within 
the  108th  section  of  the  building  act,  18  &  19  Vict.  c.  122,  and  con- 
sequently that  the  defendant  was  entitled  to  a  notice  of  action,  and 
further  that  the  action  should  have  been  brought  within  the  time  pre- 
scribed by  that  section  for  the  commencement  of  actions  for  anything 
done  or  intended  to  beMone  in  pursuance  of  the  act.  Independently 
also  of  that  section,  I  am  of  opinion  that  the  defendant  was  perfectly 
justified  in  what  he  did.  The  facts  were  these: — The  plaintiff  was 
tenant  of  certain  premises  of  which  the  defendant  was  the  owner,  and 
which  premises  were  separated  by  a  party- wall  from  other  premises 
adjoining,  also  belonging  to  the  defendant.  The  condition  of  the  party- 
wall  becoming  such  as  to  render  it  necessary  that  it  should  be  rebuilt, 
the  defendant,  against  the  will  of  the  plaintiff,  entered  upon  his  premises 
for  that  purpose ;  and  the  question  is  whether  he  was  justified  in  so 
doing.  Now,  the  defendant  was  the  owner  of  both  the  premises,  and 
therefore,  as  my  Brother  Parry  says,  he  was  "  owner"  of  the  premises 

(a)  See  Read  v.  Coker,  13  C.  B.  850  (E.  C.  L.  R.  vol.  70). 
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occupied  by  the  plaintifF,  and  ''  building  owner"  with  reference  to  the 
premises  not  occupied  by  the  plaintiff.  He  therefore  was  entitled,  wfaea 
^:eqnTi  the  *party-wall  became  decayed,  upon  giving  notice,  if  notice  was 

^  necessary,  to  go  upon  the  premises  and  do  the  repairs.  The 
85th  section  requires  notice  to  be  given  to  the  owner  of  the  adjoining 
premises.  If,  therefore,  the  adjoining  premises  had  been  the  property 
of  any  other  than  the  defendant  himself,  it  would  have  been  necessary 
for  the  defendant  to  give  him  notice:  and,  if  .he  had  done  so,  then,  as 
the  interpretation  clause  of  the  act  provides  that  ^'  owner"  shall  mean 
^'  every  person  in  possession  or  receipt  of  the  whole  or  any  part  of  the 
rents  or  profits  of  any  lands  or  tenements,  or  in  the  occupation  of  such 
land  or  tenement  other  than  as  a  tenant  from  year  to  year,  or  for  any 
less  term,  or  as  a  tenant  at  will,"  it  is  clear  that  such  notice  would  hafe 
satisfied  the  exigency  of  the  83d  section.  But  it  happened  here  that 
there  was  no  adjoining  owner  other  than  the  defendant  himself.  Now, 
it  was  not  necessary  that  the  defendant  should  give  notice  to  himself; 
therefore,  the  necessity  for  such  notice  could  not  arise  here.  Notice 
being  only  required  to  be  given  to  the  ''owner"  described  in  the  inte^ 
pretation  clause,  and  there  being  no  person  other  than  the  defendant 
who  filled  that  character,  it  follows  that  the  defendant  was  entitled  « 
owner  to  enter  the  adjoining  house  for  the  purpose  of  pulling  down  and 
rebuilding  the  party-wall,  the  state  of  which  was  such,  as  the  jury  have 
found,  as  to  render  it  desirable  and  necessary  so  to  do.  In  such  a  view 
of  the  case,  there  is  no  necessity  to  resort  to  the  108th  section  of  the 
act,  and  therefore  it  is  perhaps  better  not  to  pronounce  any  decided 
opinion  as  to  whether  or*not  a  ''building  owner"  is  included  within  the 
words  of  that  section.  The  matter  is  open  to  much  argument  on  both 
sides.  It  has  been  contended,  on  the  one  hand,  that  a  large  and  liberal 
view  of  the  statute  should  be  taken  in  favour  of  persons  who  are  acting 
^j-QA-i  for  the  benefit  of  the  public ;  and  that,  *I  must  own,  is  the  i&- 

^  clination  of  my  opinion :  but  it  is  unnecessary  to  decide  it,  inas- 
much as  the  defendant  is  clearly  protected  under  s.  83. 

Williams,  J. — I  also  am  of  opinion  that  it  is  unnecessary  to  consider 
whether  the  defendant  is  a  "person**  within  the  meaning  of  the  108th 
section,  inasmuch  as  he  need  not  have  recourse  to  that  section,  because 
I  think  he  was  justified  in  entering  for  the  purpose  of  pulling  down  and 
rebuilding  the  party-wall  under  s.  83.  If,  as  I  at  first  thought,  the 
defendant  relied  upon  being  the  "building  owner"  of  the  premises  occo- 

Eied  by  the  plaintiff,  I  should  have  felt  some  difficulty  in  saying  that 
e  was  justifiied  in  what  he  did.  But  it  appear^  that  he  was  the  "  build- 
ing owner"  of  the  adjoining  house,  of  which  as  well  as  of  that  in  the 
occupation  of  the  plaintiff  he  was  landlord :  and  he  relies  upon  the  2d 
article  of  s.  83,  by  which  a  right  is  given  to  the  building  owner, — who 
by  s.  82  is  defined  to  be  "  such  one  of  the  owners  of  the  premises  sepa- 
rated by  or  adjoining  to  any  party  structure  as  is  desirous  of  executing 
any  work  in  respect  to  such  party  structure," — to  "  pull  down  and 
rebuild  any  party  structure  that  is  so  far  defective  or  out  of  repair  as  to 
make  it  necessary  or  desirable  to  pull  down  the  same."  The  jury  in 
this  case  have  found  that  it  was  necessary  and  desirable  that  the  party- 
wall  in  question  should  bo  pulled  down  and  rebuilt ;  therefore,  the 
defendant  had  a  clear  rigiit  lo  resort  to  the  powers  given  him  by  that 
section.     But  it  is  said  that  there  are  two  sections  which  require  som^ 
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thing  to  be  done  by  the  party  before  be  can  proceed  to  exercise  the 
right  given  to  him  by  a.  83,  viz.,  the  88th,  whicb  requires  a  two  days' 
notice  to  be  given  to  the  district  surveyor,  and  the  85th  section,  which 
requires  a  three  months*  notice  to  be  given  to  the  '^adjoining  owner." 
Now,  as  to  the  latter,  it  ^appears  that  the  occupier  of  the  adjoin-  r^eroA 
ing  premises  was  only  a  tenant  from  year  to  year.  He,  there-  '- 
fore,  is  not  owner  within  the  definition  of  owner  given  in  s.  3,  and  con- 
sequently was  not  entitled  to  notice.  The  defendant  was  himself  the 
owner,  and  the  person  entitled  to  the  rents  and  profits  of  the  premises. 
The  objection,  therefore,  of  the  want  of  a  notice  under  s.  85  falls  to  tlie 
ground :  and  the  only  remaining  question  is,  whether  it  was  necessary 
that  the  defendant  should  have  given  notice  to  the  district  surveyor. 
There  is  much  in  the  argument  that  the  duty  of  giving  notice  to  the 
district  surveyor  is  cast  upon  the  builder  only.  But,  assuming  that  the 
defendant  is  to  be  considered  as  a  builder  within  the  act,  it  seems  to  me 
that  the  omission  to  give  that  notice  does  not  afiect  his  rights  as  against 
the  adjoining  owner  or  occupier,  though  it  may  render  him  liable  to  a 
penalty  for  neglecting  to  conform  to  the  requisition  of  the  act.  It 
therefore  seems  to  me  that  this  objection  also. fails.  As  to  the  observa- 
tions  which  have  been  made  as  to  the  supposed  hardship  on  the  tenant, 
that  he  should  be  compelled  to  go  on  paying  rent  whilst  by  reason  of 
the  act  of  his  landlord  he  derives  no  benefit  from  his  occupation  of  the 
premises,-— it  is  unnecessary  to  go  into  that.  It  may  be,  that,  notwith- 
standing the  tenant  has  no  right  to  complain  in  this  form  of  action,  the 
exercise  of  the  landlord's  right  under  the  statute  might  amount  to  an 
eviction,  and  so  disentitle  him  to  recover  rent  during  the  period  occu- 
pied by  the  repairs. 

WiLLES,  J. — I  also  am  of  opinion  that  the  rule  must  be  absolute  to 
enter  a  nonsuit.  I  say  nothing  as  to  the  construction  of  the  108th 
section,  because  the  first  part  of  it  applies  only  to  the  case  of  a  thine 
done  which  was  not  lawful,  but  where  the  party  doing  it  was  acting  bona 
fide  under  an  impression  that  he  was  "^pursuing  the  provisions  of  r^ene 
the  act,  and  therefore  he  is  protected  sub  modo, — ^unless  a  certain  ^ 
notice  be  given  and  the  action  be  brought  within  a  given  time.  Before 
coming  to  any  conclusion  upon  that  point,  I  should  think  it  necessary  to 
consider  the  decisions  upon  the  159th  section  of  the  Bankrupt  Act, 
12  k  13  Vict.  c.  106,  the  words  of  which  are  much  more  general,  and 
which  have  been  held  to  apply  only  to  officers  who  are  bound  to  act  in 
the  performance  of  some  duty,  and  not  to  assignees  or  persons  who  take 
upon  themselves  to  act.(a)  Contenting  myself  with  merely  intimating 
that,  I  found  my  opinion  in  the  present  case  upon  the  defendant's  being 
jastified  in  doing  what  he  did,  under  the  83d  section  of  the  act.  Now, 
if  the  premises  adjoining  had  belonged  to  any  other  person  than  the 
defendant,  the  defendant  would  have  been  a  building  owner  within  s.  82, 
for  that  section  says  that  ^^  such  one  of  the  owners  of  the  premises  sepa- 
rated by  or  adjoining  to  any  party  structure  as  is  desirous  of  executing 
any  work  in  respect  to  snch  party  structure,  shall  be  called  the  building 
owner.*'  A  "party  structure"  is  by  the  interpretation  clause  (s.  3) 
defined  thus, — ^^  Party  structure  shall  include  party-walls,   and  also 

(a)  Sm  Carrathen  v.  Payiie,  2  M.  A  P.  420  (E.  G.  L.  R.  toI.  17),  5  Bingh.  270  (E.  C.  L.  R. 
ToL  15). 
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partitions,  arches,  floors,  and  other  structures  separating  buildings, 
stories,  or  rooms  which  belong  to  different  owners,  or  which  are  ap- 
proached by  distinct  staircases  or  separate  entrances."  That  is  a 
remarkable  definition.  If,  then,  the  ownership  of  the  adjoining  premises 
had  been  in  another  person,  the  defendant  clearly  would  have  been 
entitled,  as  building  owner,  under  s.  83,  the  party  structure  being  oat 
of  repair  (as  the  jury  have  found  this  party-wall  to  have  been),  to  enter 
for  the  purpose  of  repairing  it.  The  83d  and  subsequent  sections  define 
^rqz«-|   the  rights  of  the  building  owner:  and  s.  86  enacts,  that,  *"  when- 

^  ever  any  building  owner  has  become  entitled,  in  pursuance  of  this 
act,  to  execute  any  work,  it  shall  be  lawful  for  him,  his  servants,  agents, 
or  workmen,  at  all  usual  times  of  working,  to  enter  on  any  premises  for 
the  purpose  of  executing,  and  to  execute  such  work,  removing  any  furni- 
ture or  doing  any  other  thing  that  may  be  necessary,  and,  if  such 
premises  are  closed,  he  or  they  may,  accompanied  by  a  constable  or  other 
officer  of  the  peace,  break  open  any  doors  in  order  to  such  entry :  and 
any  owner  or  other  person  that  hinders  or  obstructs  any  workman 
employed  for  any  of  the  purposes  aforesaid,  or  wilfully  damages  or 
injures  the  said  work,  shall  incur  for  every  such  offence  a  penalty  not 
exceeding  102.,  to  be  recovered  before  a  justice  of  the  peace."  Turning 
again  to  the  interpretation  clause,  I  find  *' owner"  means  *' every  person 
in  possession  or  receipt  either  of  the  whole  or  of  any  part  of  the  rents 
or  profits  of  any  land  or  tenement,  or  in  the  occupation  of  such  land  or 
tenement  other  than  as  a  tenant  from  year  to  year  or  for  any  less  term, 
or  as  a  tenant  at  will."  Such  being  the  meaning  of  ^'  owner,"  the  words 
^' other  persons"  must  mean  other  persons  generally,  and  within  that 
category  comes  the  present  plaintiff.  That  being  so,  the  question  is, 
whether  the  fact  of  ownership  makes  any  difference,  or  whether  the 
defendant  does  not  fill  the  two  characters  of  building  owner  and  adjoin- 
ing owner.  The  notice  required  by  the  85th  section  is  to  be  given,  not 
to  the  occupier,  but  to  the  adjoining  owner.  There  is  nothing  in  the 
act  which  requires  any  notice  to  be  given  to  the  tenant.  There  being, 
therefore,  no  adjoining  owner  here  to  whom  a  notice  could  be  given,  no 
notice  was  or  could  be  necessary,  according  to  the  well-known  rule  of 
construction,  that,  where  an  act  of  parliament  enacts  that  something 
shall  be  done  in  a  certain  way,  and  subject  to  a  condition,  giving  the 
*^971   ^^^^^^^^^  detail,  and  the  condition  cannot  in  the  "^particular  case 

■^  be  performed,  it  need  not  be.  One  familiar  illustration  of  that 
is,  the  case  of  an  appeal  being  given  subject  to  certain  recognisances 
being  entered  into  by  the  appellant,  which  has  been  held  to  apply  to 
corporations,  though,  as  they  cannot  enter  into  recognisances,  thej 
cannot  perform  the  condition.  They  are  bound  only  to  do  what  by  theii 
peculiar  constitution  they  can  do.  In  such  case  the  particular  intent 
must  give  way  to  the  general  intent  of  the  statute.  So,  here,  the  statute 
deals  with  party  structures  between  different  properties.  The  expres- 
sions it  uses  must  clearly  be  construed  so  as  to  apply  to  party  structures 
notwithstanding  the  premises  on  both  sides  belong  to  the  same  owner, 
just  as  if  they  belonged  to  different  owners.  I  therefore  think  there  is 
nothing  absurd  in  holding  that  the  defendant  may  fill  both  characters; 
and  it  seems  to  me  that  he  had  a  perfect  justification  under  the  83d 
section  for  what  he  did.     The  rule  must  be  made  absolute. 

Byles,  J. — I  am  of  the  same  opinion.     The  reasons  upon  which  the 
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i'udgraent  of  the  court  is  founded  having  been  so  fully  given  by  my 
fOrd  and  my  learned  Brothers,  I  do  not  think  it  necessary  to  add  any- 
thing. Rule  absolute  for  a  nonsuit. 

Affirmed  on  error  to  the  Exchequer  Chamber,  5  Jur.  N.  S.  916;  28  Law 
JOUTD.  C.  P.  200. 


♦BROWNE  and  Another  v.  SIR  ROBERT  PRICE,  Baronet,  ^^ggg 

June  25.  *- 

The  defendant  by  deed  of  mortgage,  reciting  a  loan  of  12,500^  by  the  plaintiffs  to  the  defendant 
npon  the  security  of  a  demise  of  the  defendant's  life  interest  in  certain  property  and  a  con- 
Teyance  of  a  reversion  in  fee,  and  also  by  a  policy  for  13,000/.  in  the  Norwich  Union  Life 
A<surance  Office,  payable  within  three  months  after  the  death  of  the  defendant  "  in  case  he 
should  leave  issue  male  by  his  then  present  wife  living  at  his  death," — the  defendant  cove- 
nsnted  that  he  would  "from  time  to  time  during  his  natural  life,  and  so  long  as  the  said  sum 
of  12,600/.,  or  any  part  thereof,  or  any  interest  for  the  same,  should  remain  duo  and  owing 
on  the  said  security,  continue  and  keep  on  foot  the  benefit  of  the  said  recited  policy  of  assu* 
ranee,  and  pay  or  cause  to  be  paid  the  yearly  and  other  premiums,  Ac,  and  would  not  per- 
mit or  suffer  or  do  any  act  whereby  the  said  policy  might  be  forfeited  or  vacated,"  Ac,  The 
deed  also  contained  a  proviso,  that,  in  case  the  defendant  should  neglect  to  pay  the  premt- 
nms,  it  should  be  lawful  for  the  plaintiffs  to  pay  the  same,  and  to  charge  the  payments  so 
made  upon  the  hereditaments  thereby  charged.  The  deed  contained  no  covenant  by  the 
defendant  to  repay  the  plaintiffs  the  sums  they  might  pay  to  keep  the  policy  alive. 

The  defendant  paid  the  interest  and  premiums  regularly  down  to  the  year  184B,  but  since  that 
time  (there  being  then  no  possibility  of  bis  having  any  issue  by  his  then  wife)  he  had  discon- 
tinued to  pny  the  premiums.  The  annual  premiums  accruing  up  to  the  present  time  were 
placed  to  the  credit  of  the  office  in  an  account  kert  by  them,  called  their  **  Policy  Premium 
Account,"  and  regularly  debited  year  by  year  by  the  office  to  the  mortgage  account  of  the 
defendant,  according  to  the  practice  of  the  offiee, — but  the  defendant  had  no  notice  of  this 
course  of  dealing. 

The  plaintiffs  having  brought  an  action  against  tho  defendant  upon  his  covenant  for  payment 
of  the  premiums,  the  defendant  pleaded  payment  of  l«.  into  court. 

Upon  a  special  case  stating  these  facts, — Held,  that,  assuming  the  plaintiffs  to  have  paid  the 
premiums,  they  were  not  entitled  to  more  than  nominal  damages. 

Bot^  9tmhU,  that  the  course  of  dealing  stated  did  not  amount  to  evidence  that  they  had  paid 
them. 

This  action  came  on  for  trial  at  the  sittings  at  Westminster  after  last 
Hilary  Term,  when  a  verdict  was  entered  for  the  plaintiffs,  by  consent, 
subject  to  the  opinion  of  the  court  upon  the  following  case : — 

The  first  count  of  the  declaration  stated  that  the  defendant  by  deed 
of  mortgage, — reciting  that  the  plaintiffs  and  Edmond  Wodehouse  and 
Edward  Wenman  Martin  (now  respectively  deceased)  had,  upon  his 
application  and  request,  agreed  to  advance  and  lend  him  the  sum  of 
12,500/.  upon  the  terms  that  the  repayment  thereof,  with  interest  for 
the  same  at  the  rate  of  bL  per  cent,  per  annum,  but  reducible  as  therein- 
after mentioned,  should  be  secured  to  them  by  a  demise  of  the  mes- 
suages, farms,  lands,  and  hereditaments  therein  described  for  the  term  of 
ninety-nine  years,  if  the  defendant  should  so  long  live,  and  by  a  grant 
and  conveyance  of  the  remainder  or  reversion  in  fee  of  and  in 
*the  same  hereditaments  limited  to  him  by  a  certain  indenture  r^rgg 
of  settlement  therein  mentioned,  and  also  by  the  policy  of  assur-  ^ 
ance  hereinafter  mentioned,  and  also  by  the  trusts,  powers,  provisoes, 
covenants,  and  agreements  thereinafter  contained;  and  also  reciting. 
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that,  by  a  policy  or  instrument  of  assurance,  under  the  hands  and  seals 
of  three  of  the  directors  of  the  Norwich  Union  Life  Assurance  Society, 
and  numbered  22,109,  and  bearing  date  the  31st  of  May,  1841,  the 
sum  of  13,000{.  had  been  assured  to  the  plaintiifs  and  the  said  Edmond 
Wodehouse  and  Edward  Wenman  Martin,  payable  within  three  months 
after  satisfactory  proof  of  the  death  of  the  defendant,  in  case  he  should 
leave  issue  male  by  his  then  present  wife  living  at  his  death,  if  the 
annual  premium  or  sum  of  2602.  therein  mentioned  should  be  duly  paid 
at  or  within  the  time  therein  appointed,  and  upon  other  the  terms  and 
conditions  in  the  said  policy  expressed, — the  defendant  covenanted  with 
the  plaintiffs  and  the  said  Edmond  Wodehouse  and  Edward  Wenman 
Martin,  that  he  would  from  time  to  time  during  his  natural  life,  and  so 
long  as  the  said  sum  of  12.5002.,  or  any  part  thereof,  or  any  interest 
for  the  same,  should  remain  due  and  owing  on  the  said  security,  eon- 
tinue  and  keep  on  foot  the  benefit  of  the  recited  policy  of  assurance^  and 
pay  or  cau%e  to  be  paid  the  yearly  and  other  premiuma^  or  any  extra 
premium  or  sum  which  ought  to  be  paid,  for  the  purpose  of  continuing 
and  keeping  on  foot  the  benefit  thereof  two  days  at  least  in  every  year 
before  the  same  should  become  due,  and  would  deliver  the  receipt  or 
receipts  for  the  same  respectively,  within  five  days  after  payment  there- 
of, to  them  the  plaintiffs  and  the  said  Edmond  Wodehouse  and  Edward 
Wenman  Martin,  and  would  not  permit  or  suffer  or  do  any  act  whereby 
the  said  policy  might  be  forfeited  or  vacated  by  reason  or  means  of  his 
*6001  ^^S^®^^  omission,  commission,  or  default,  nor  do  *or  suffer  or 
-I  cause  to  be  done  any  act,  deed,  matter,  or  thing  whatsoever, 
whereby  or  in  consequence  of  which  any  increased  rate  of  premium 
should  become  payable  upon  or  in  respect  of  the  said  policy,  or  whereby 
or  in  consequence  whereof  the  same  should  be  released  or  discharged, 
or  the  benefit  thereof  cease,  determine,  or  be  lessened,  or  the  right  of 
the  said  plaintiffs  and  Edmond  Wodehouse  and  Edward  Wenman  Martin 
to  receive  the  said  sum  of  13,0002.  thereby  secured  be  in  any  way 
affected,  impeached,  interrupted,  or  encumbered;  And  also,  that,  by 
another  deed  of  mortgage, — reciting  that  the  defendant  had  occasion 
for,  and,  upon  his  application  and  request,  the  plaintiffs  and  the  said 
Edmond  Wodehouse  and  Edward  Wenman  Martin  had  agreed  to  advance 
and  lend  him,  the  further  sum  of  75002.,  upon  tho  terms  that  the  repay- 
ment thereof,  with  interest  for  the  same  at  the  rate  of  52.  per  cent,  per 
annum,  but  reducible  as  thereinafter  mentioned,  should  be  secured  to 
them  by  a  further  charge  upon  the  hereditaments  comprised  in  the  deed 
in  the  first  count  mentioned,  and  also  by  the  policy  of  assurance  herein* 
after  mentioned;  and  reciting,  that,  by  a  policy  or  instrument  of  assur* 
ance,  under  the  hands  and  seals  of  three  of  the  directors  of  the  Norwich 
Union  Life  Assurance  Society,  No.  22,401,  bearing  date  the  7th  of 
February,  1842,  the  sum  of  80002.  had  been  assured  to  the  plaintifla 
and  the  said  Edmond  Wodehouse  and  Edward  Wenman  Martin,  payabia 
within  three  months  after  satisfactory  proof  of  the  death  of  the  defend* 
ant,  in  case  he  should  leave  issue  male  by  his  then  present  wife  living 
at  his  death,  if  the  annual  premium  or  sum  of  1602.  therein  mentioned 
should  be  duly  paid  at  or  within  the  time  therein  appointed,  and  upon 
other  the  terms  and  conditions  in  the  said  policy  expressed, — the  de- 
fendant covenanted  with  the  plaintiffs  and  the  said  Edmond  Wodehouse 
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and  Edward  WeDman  Martin  that  *he  would  from  time  to  time 
daring  his  natural  life,  and  so  long  as  the  said  sum  of  7500Z.,  or 
any  part  thereof,  or  any  interest  for  the  same,  should  remain  due  and 
owin^  upon  the  now  reciting  security,  continue  and  keep  on  foot  the 
benefit  of  the  laBt-mentioned  policy  of  assurance^  and  pay  or  cause  to  be 
paid  the  yearly  and  other  premiums  or  any  extra  premium  or  sum  which 
ought  to  be  paid  for  the  purpose  of  continuing  and  keeping  on  foot  the 
benefit  thereof  two  days  at  least  in  every  year  before  the  same  should 
become  due,  and  should  and  would  deliver  the  receipt  or  receipts  for  the 
same  respectively,  within  five  days  after  payment  thereof,  to  the  plain- 
tifs  and  the  said  Edmond  Wodehouse  and  Edward  Wenman  Martin,  and 
vould  not  permit  or  suffer  the  said  policy  to  be  forfeited  or  vacated  by 
reason  or  means  of  his  neglect,  omission,  commission,  or  default,  nor 
do  or  suffer,  or  cause  to  be  done,  any  act,  deed,  matter,  or  thing  what- 
soever whereby  or  in  consequence  of  which  any  increased  rate  of  pre- 
miam  should  become  payable  upon  or  in  respect  of  the  said  policy,  or 
vhereby  or  in  consequence  whereof  the  same  should  be  released  or  dis*- 
charged,  or  the  benefit  thereof  cease  or  determine  or  be  lessened,  or  the 
right  of  the  plaintiffs  and  the  said  Edmond  Wodehouse  and  Edward 
Wenman  Martin  to  receive  the  said  sum  of  8000Z.  thereby  secured  be  in 
any  way  affected,  impeached,  interrupted,  or  encumbered:  Averment, 
that  the  said  principal  sums  of  12,500Z.  and  75002.  were  still  due  and 
owing  upon  and  by  virtue  of  the  said  several  deeds,  and  that  the  de- 
fendant did  not  continue  and  keep  on  foot  the  benefit  of  the  said  several 
policies,  or  either  of  them,  or  pay  or  cause  to  be  paid  the  yearly  pre^ 
minms  which  ought  to  be  paid  for  the  purpose  of  continuing  and  keeping 
on  foot  the  benefit  thereof,  but,  on  the  contrary,  neglected  and  refused 
to  pay  the  said  premiums,  for  divers,  to  wit,  eight  years  next  before  this 
*suit,  contrary  to  his  covenant  in  that  behalf;  and  that,  by  rea-  r^gno 
son  thereof,  the  same  had  severally  been  kept  on  foot  by  the  ^ 
plaintiffs  and  the  said  Edmond  Wooehouse  and  Edward  Wenman  Martin 
in  their  lifetime,  and  by  the  plaintiffs  since  their  decease :  and  the  plain- 
tiffs claimed,  by  way  of  damages  for  the  amount  of  the  said  annual  pre- 
miums, and  interest  thereon,  80,0002. 

The  defendant,  by  J.  L.  T.,  his  attorney,  brought  into  court  the  sunt 
of  Is.j  and  said  the  same  was  enough  to  satisfy  the  claim  of  the  plain- 
tiffs in  respect  of  the  matter  therein  pleaded  to. 

The  plaintiffs  said  that  the  sum  was  not  enough  to  satisfy  the  claim 
of  the  plaintiffs  in  respect  of  the  matter  pleaded  to  by  the  defendant. 
Issue  thereon. 

The  plaintiffs  are,  and  were  at  the  respective  dates  of  the  mortgages 
and  policies  in  the  declaration  mentioned,  trustees  of  the  Norwich  Union 
Life  Assurance  Society,  and,  as  such,  were  parties  to  the  said  deeds  and 
policies,  although  not  so  described  in  either.  The  full  premiums  paya- 
ble in  respect  of  the  said  two  policies  were  paid  by  the  defendant  up  to 
and  inclusive  of  the  year  1845.  In  that  year,  the  directors  of  the  said 
society  consented,  upon  the  application  of  the  defendant,  to  reduce  the- 
future  premiums  by  one  half.  The  annual  premiums  on  the  policies  so 
reduced  were  paid  by  the  defendant,  either  to  the  London  agent  of  the 
society  or  to  the  secretary  at  Norwich,  up  to  and  inclusive  of  the  year. 
1848.  Since  that  time,  no  payment  has  been  made  on  account  thereof 
by  the  defendant,  but  the  annual  premiums  accruing  up  to  the  date  of 
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this  action  have  been  placed  to  the  credit  of  the  said  society  in  an 
account  kept  by  them,  called  their  policy  premium  account,  and  regu- 
larly debited  year  by  year  by  the  said  society  to  the  mortgage  account 
of  the  defendant,  according  to  the  practice  in  their  office.  When  a 
♦fiO^I  policy  has  become  lapsed,  or  has  been  surrendered  or  ^cancelled, 
-^  the  practice  of  the  said  society  is,  to  make  a  note  to  that  effect 
in  the  margin  of  the  policy  register-book  ;  and,  from  that  time,  no  entry 
or  debit  is  made  of  the  annual  premiums.  Inhere  is  no  evidence,  save 
as  appears  herein,  that  the  defendant  had  any  notice  or  knowledge  of 
the  above-mentioned  practice,  or  of  the  fact  of  its  being  acted  upon. 
No  such  note  has  been  made  with  reference  to  either  of  the  policies  in 
question ;  but,  on  the  contrary,  the  annual  premiums  have  been  regu- 
larly credited  and  debited  in  manner  hereinbefore  mentioned ;  and,  in 
the  declaration  of  a  bonus  for  the  years  1851  and  1856,  the  said  policies 
were  treated  in  the  books  of  the  company  as  existing  contracts,  and 
proportionate  additions  made  to  each  policy  in  the  same  manner  as  for 
the  years  1841  and  1846.  There  is  no  evidence  that  the  defendant 
knew  that  the  policies  were  so  treated. 

The  material  provisions  in  the  mortgage-deed  (a  copy  of  which  accom- 
panied and  was  to  form  part  of  the  case)  were  as  follows : — 

"And  the  said  Sir  Robert  Price  doth  hereby,  for  himself,  his  heirs, 
executors,  and  administrators,  covenant  and  agree  with  the  said  Horatio, 
Lord  Walpole,  Edmund  Wodehouse,  Edward  Wenman  Martin,  and  Wil- 
liam John  Utten  Browne,  their  executors,  administrators,  and  assigns, 
that  he  the  said  Sir  Robert  Price,  his  executors,  administrators,  or 
assigns,  some  or  one  of  them,  shall  and  will  well  and  truly  pay  or  cause 
to  be  paid  unto  the  said  Horatio,  Lord  Walpole,  E.  Wodehouse,  E.  W. 
Martin,  and  W.  J.  U.  Browne,  or  the  survivors  or  survivor  of  them,  their 
or  his  executors,  administrators,  or  assigns,  the  said  principal  sum  of 
12,500^.  and  interest  for  the  same  at  the  rate  of  5L  for  1002.  for  a  year, 
on,"  4c. 

"  And  further,  that  the  said  recited  policy  of  assurance  is  a  good,  valid, 
*fifl4.T  *^^  subsisting  policy  for  the  full  *amount  of  the  said  sum  of 
-*  13,000Z.  thereby  secured,  and  that  the  said  Dame  Mary  Ann 
Elizabeth  Price,  his  wife,  is  now  in  the  forty-fourth  year  of  her  age, 
and  that  she  is  not  now  enceinte ;  and  that  he  the  said  Sir  Robert  Price 
shall  and  will  from  time  to  time  during  his  natural  life,  and  so  long  as 
the  said  sum  of  12,500/.,  or  any  part  thereof,  or  any  interest  for  the 
same,  shall  remain  due  and  owing  on  this  security,  continue  and  keep 
on  foot  the  benefit  of  the  said  recited  policy  of  assurance,  and  pay  or 
cause  to  be  paid  the  yearly  and  other  premiums,  or  any  extra  premium 
or  sum  which  are  or  ought  to  be  paid  for  the  purpose  of  continuing  and 
keeping  on  foot  the  benefit  thereof,  two  days  at  least  in  every  year 
before  the  same  shall  become  due,  and  shall  and  will  deliver  the  receipt 
or  receipts  for  the  same  respectively  within  five  days  after  payment 
thereof  to  them  the  said  Horatio,  Lord  Walpole,  E.  Wodehouse,  E.  W. 
Martin,  and  W.  J.  U.  Browne,  their  executors,  administrators,  or  assigns, 
and  shall  not  nor  will  permit  or  suffer  or  do  any  act  whereby  the  said 
policy  may  be  forfeited  or  vacated  by  reason  or  means  of  his  neglect, 
omission,  commission,  or  default,  nor  do  or' suffer,  or  cause  to  be  done, 
any  act,  deed,  matter,  or  thing  whatsoever  whereby  or  in  consequence 
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of  which  any  increased  rate  of  premium  shall  become  payable  upon  or 
in  respect  of  the  said  policy,  or  whereby  or  in  consequence  of  which  the 
same  policy  shall  or  may  be  released  or  discharged,  or  the  benefit 
thereof  cease,  determine,  or  be  lessened,  or  the  right  of  the  said  Horatio, 
Lord  Walpole,  E.  VVodehouse,  E.  W.  Martin,  and  W.  J.  U.  Browne, 
their  executors,  administrators,  or  assigns,  to  receive  the  said  sum  of 
13,000/.  thereby  secured,  be  in  any  way  affected,  impeached,  interrupted, 
or  encumbered,"  &c. 

^^  And  also  that,  in  case  the  said  Sir  Robert  Price  shall  neglect  or 
refuse  to  pay  any  such  premiums  as  ^aforesaid  on  the  said  recited  r*f*Ar 
policy,  or  to  deliver  the  receipt  or  receipts  for  the  same  as  afore-  *- 
8aiJ,  or  shall  cause  or  suffer  the  said  policy  to  be  forfeited  or  vacated 
contrary  to  his  covenant  hereinbefore  contained,  it  shall  be  lawful  for 
the  said  Horatio,  Lord  Walpole,  E.  Wodehouse,  E.  W.  Martin,  and  W. 
J.  U.  Browne,  and  the  survivors  and  survivor  of  them,  their  or  his  exe- 
cutors, administrators,  or  assigns,  to  pay  such  premium  as  aforesaid,  or, 
as  the  case  may  require,  to  effect  any  other  policy  or  policies  on  the  life 
of  the  said  Sir  Robert  Price  for  any  sum  or  sums  of  money  not  exceed- 
ing the  said  sum  of  13,0002.,  and  to  continue  and  keep  on  foot  the  bene- 
fit of  the  said  policy  or  policies  respectively ;  and  that  all  and  every 
the  sum  and  sums  of  money  which  shall  be  so  paid  by  the  said  Horatio, 
Lord  Walpole,  E.  Wodehouse,  E.  W.  Martin,  and  W.  J.  U.  Browne,  or 
the  survivors  or  survivor  of  them,  their  or  his  executors,  administrators, 
or  assigns,  for  or  in  respect  of  the  said  recited  policy,  or  of  any  such 
renewed  policy  or  policies,  or  for  or  on  account  of  such  extra  or  addi- 
tional premium  or  premiums  as  aforesaid,  with  interest  for  the  same  at 
the  rate  aforesaid,  shall  be  and  the  same  are  hereby  charged  upon  the 
said  hereditaments  hereby  respectively  demised  and  granted  and  con- 
veyed, or  ia tended  so  to  be,  and  upon  every  such  policy  as  aforesaid, 
and  shall  be  raisable  and  payable  and  paid  out  of  any  moneys  to  arise 
or  be  received  under  or  by  virtue  of  these  presents,  or  any  of  the  powers 
or  trusts  hereinafter  contained;  and  that  the  said  hereditaments  and 
premises,  or  the  said  policy  or  policies,  shall  not  be  redeemed  or  redeem 
able  at  law  or  in  equity  until  payment  to  the  said  Horatio,  Lord  Wal- 
pole, E.  Wodehouse,  E.  W.  Martin,  and  W.  J.  U.  Browne,  or  the  sur- 
vivors or  survivor  of  them,  their  or  his  executors,  administrators,  or 
assigns,  not  only  of  the  said  sum  of  12,500Z.  and  the  interest  thereof, 
but  also  of  all  such  *sum  or  sums  of  money  as  they  or  he  shall  r*gQA 
pay  in  respect  of  any  such  assurance  or  premiums  as  aforesaid,  *- 
with  lawful  interest  for  the  same.*' 

The  whole  of  the  mortgage-money,  and  a  large  arrear  of  interest,  still 
remain  due. 

The  following  applications  were  made  for  interest  and  premiums,  and 
the  following  answers  returned : — 

Sir  Samuel  Bignold  to  Sir  Robert  Price, — 

"Norwich,  January  26th,  1850. 

**  My  dear  Sir  Robert, — I  am  afraid  you  must  be  ill,  or  you  would 
not  have  passed  the  time  of  payment  of  your  interest  without  a  word  of 
remark.  There  is  now,  or  in  a  few  days  there  will  be,  a  year  due, 
besides  an  arrear  of  the  insurance  on  the  commuted  scale.  The  directors 
remarked  the  other  day  on  this  state  of  things,  and  said  some  steps 
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fnust  be  taken.    I  do  not  think  there  is  any  time  to  be  lost,  if  yoa  wish 
to  prevent  any  interference  of  a  receiver.     Pray  let  me  hear  from  you. 

"  Yours  faithfully, 

"  Samuel  Bionold." 

Sir  Samuel  Bignold  to  Sir  Robert  Price,— 

"  Norwich,  May  17th,  1850. 
"  Dear  Sir  Robert, — The  state  of  your  account  is  so  greatly  out  of 
order,  the  interest  due  in  February  last  being  still  unpaid,  that  the 
directors  will  be  certain  to  take  some  decisive  steps,  which  I  fear  may 
be  annoying  to  you :  but  I  am  altogether  unable  to  stop  it,  except  by 
the  announcement  that  I  hare  received  406Z.  11«.  The  insurance  pre- 
iniam  on  the  reduced  scale  is  long  overdue. 

"  Yours  truly, 

^'  Samuel  Bignolb." 
Sir  Robert  Price  to  Sir  Samuel  Bignold, — 

"  May  25.  Saturday  evening. 
*fi071  "  ^y  Dear  Sir, — I  am  much  obliged  by  the  friendly  *warning 
^  you  have  given  me.  It  is  too  true  that  my  difficulties  are  not 
yet  over ;  for  the  depression  in  that  unfortunate  iron  trade  is  greater 
than  ever,  which  makes  it  next  to  an  impossibility  for  me  to  meet  ray 
engagements  with  that  punctuality  which  I  am  well  aware  ought  to  pre- 
vail. I  trust,  however,  I  shall  be  able  to  make  a  remittance  early  in  the 
next  month ;  and,  in  the  meantime,  I  hope  for  the  continuance  of  that 
indulgence  which  I  have  before  received  from  the  directors.  I  write  too 
}ate  for  the  post :  but  I  shall  put  it  into  the  office,  that  it  may  go  by  the 
<6arly  mail  on  Monday.  I  should  have  written  sooner,  in  reply  to  your 
obliging  letter,  but  I  was  in  hopes  by  this  time  to  have  been  able  to  have 
sent  accompanying  draft.  Yours  very  truly, 

"  Robert  Price." 
Sir  Robert  Price  to  Sir  Samuel  Bignold,— 

"  August  1,  1850. 
"  My  Dear  Sir, — I  send  you  SOOL  on  account ;  and  I  trust  in  the 
Course  of  the  week  to  forward  the  106Z.  11a.  I  am  aware  that  even  then 
I  shall  be  indebted  to  the  indulgence  of  your  board ;  but  indeed  I  believe, 
as  it  is  the  kindest,  so  it  is  the  best  course  for  them  to  pursue  at  the 
present  time.  Yours  very  truly, 

**  Robert  Price." 

La<ly  Price  has  never  had  any  issue,  and  has  never  been  enceinte. 
She  is  now  in  the  sixty-first  year  of  her  age. 

In  the  year  1849,  the  defendant  stated  to  the  directors  of  the  Nor- 
wich Union  Office,  that,  in  his  opinion,  there  was  no  possibility  of  his 
wife,  who  was  then  in  the  fifty-third  year  of  her  age,  having  any  issue, 
and  requested  them  to  forego  the  payment  of  any  further  premiums; 
*6081  ^^^  ^^^^  directors  refused  so  to  do,  and  also  ^refused  to  make  any 
-^  further  reduction  in  the  rate,  and  insisted  on  the  policies  being 
maintained  at  the  rate  settled  in  1845.  The  defendant  died  on  the  5tH 
of  November,  1857 ;  but  this  fact  is  not  to  prejudice  the  proceedings  in 
the  action. 

The  question  for  the  opinion  of  the  court  is,  whether  the  plaintilB 
are,  under  the  circumstances,  entitled  to  recover  in  this  action  more 
than  nominal  damages :  if  not,  the  verdict  to  be  entered  for  the  defend- 
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ant ;  if  they  are,  the  verdict  for  the  plaintiffs  is  to  stand,  for  such  sum 
as  the  court  shall  think  fit.  The  court  is  to  have  the  same  power  of 
drawing  inferences  as  a  jurj. 

jLu^A,  Q.  C.  (with  whom  was  Cleashy\  for  the  plaintiffs.(a) — Tfie  tni0 
measure  of  damages  in  this  case  is,  the  amount  of  the  premiums  stipu* 
lated  for  by  the  policy.  The  position  of  the  plaintiffs  is  this, — they 
have  kept  alive  the  policy  against  themselves,  so  that,  if  the  event  in- 
sured against  happened,  they  would  have  been  called'  upon  to  pay  the 
13,0OOZ.  The  only  measure  of  damages  must  be  what  the  parties  them- 
selves have  agreed  for.  If  the  policy  had  been  effected  in  any  other 
office,  and  the  plaintiffs  had  paid  the  premiums,  the  measure  of  damages 
clearly  would  have  been  the  amount  they  had  paid.  [Williams,  J.~^ 
Suppose  there  were  two  covenants, — one  to  pay  the  premiums, — the 
other  that  the  covenantees  might  pay  them  on  the  default  of  the  cove- 
nantor, and  recover  the  amount  from  him :  if  the  covenantees  entitled 
themselves  to  claim  upon  the  second  covenant,  could  they  recover  more 
than  nominal  damages  upon  the  first  ?]  That  would  be  like  the  case  of 
Warburg  v.  Tucker,  5  Ellis  &  B.  884  (E.  C.  L.  K.  vol.  86),  where  the 
Court  *of  Queen's  Bench  held  that  the  plaintiff  was  entitled  to  r^itg/vQ 
recover  in  respect  of  both  covenants.  [Williams,  J. — The  *- 
ground  of  the  decision  there  was,  that  the  bankruptcy  and  certificate  of . 
the  covenantor  did  not  discharge  him  from  the  plaintiff's  claim  for  a 
breach  of  either  covenant, — the  sum  not  being  a  debt  payable  upon  a 
contingency  within  the  177th  section  of  the  bankrupt  act,  12  &  13  Vict, 
c.  106,  nor  a  liability  to  pay  money  upon  a  contingency  within  s.  1T8. 
In  Young  v.  Winter,  16  C.  B.  401  (E.  C.  L.  R.  vol.  81),  where  the 
covenants  were  similar,  this  court  held  that  the  defendant  was  discharged, 
by  virtue  of  ss.  178,  200,  from  liability  for  the  breach  of  the  first  cov^ 
nant,  but  not  as  to  the  second.  In  the  course  of  the  argument  in  the 
latter  case,  Maule,  J.,  observes, — ^'  Suppose  the  second  covenant  ha,d 
not  been  there  at  all,  the  non-payment  of  the  premiums  by  the  bank<- 
rupts  would  have  been  a  breach  of  the  first  covenant.  What  damages 
would  the  plaintiff  have  been  entitled  to  in  that  case  7"  According  to 
the  report  in  16  C.  B.  417,  the  answer  given  by  the  learned  counsel 
^as,  '^Nominal  damages  would  be  all  he  could  recover  on  the  first 
breach."  In  the  report  in  the  24  Law  Journ.  C.  P.  217,  the  answer  is 
thus  stated, — '*  Only  the  sum  actually  paid  by  the  plaintiff  to  keep  the 
policies  on  foot."]  As  reported  in  the  last^mentioned  book,  the  counsel 
is  made  to  say  precisely  what  the  contention  here  is,  viz.,  that  there  wc^ 
a  fixed  and  ascertained  amount  of  damages.  In  Warburg  v.  Tucker^ 
the  Court  of  Queen's  Bench  held  that  neither  claim  was  provable.  The 
Exchequer  Chamber  gave  no  judgment  as  to  the  second  covenant,  and 
the  record  now  stands  with  a  judgment  on  the  first  (which  is  like  the 
covenant  here),  with  damages  to  the  full  amount  of  the  premiums;(fr^ 
[Crowdeb,  J. — The  amount  of  damages  was  not  before  the  court  o/ 
error.  Williams,  J. — They  were  assessed  by  consent.]  All  we  kno.w 
of  the  case  is,  that  '''the  plaintiff's  claim  was  not  confined  to  rutg^Q 
nominal  damages.     [Williams,  J. — If  it  is  to  be  taken  that  the   ^ 

(a)  Tbe  point  marked  for  ftrgumettt  on  the  part  of  tbo  plaintiffi  wm  m  followi : — 
"  That  the  proper  measure  of  damages  is  the  jamount  of  the  premionm  in  ane^^  and  int^iwl 
thereon  at  5^  per  cent,  per  annum." 
(()  See  Warburg  «.  Tucker,  28  Law  J.,  Q.  B.  56. 
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defendant  was  liable  for  the  amount  of  the  premiums  paid,  the  decision 
that  it  was  not  a  contingent  liability  to  pay  money  was  wrong.  The 
case,  however,  is  no  authority  at  all.  We  do  not  know,  neither  did  the 
Exchequer  Chamber,  what  the  circumstances  were.]  The  plaintiffs,  it 
is  submitted,  are  entitled  to  a  full  indemnity  for  having  kept  the  policy 
alive.  [Crowdbr,  J. — How  do  they  keep  the  policy  alive  ?]  By  doing 
that  which  is  equivalent  to  payment  of  the  premiums.     They  credit  the 

i>remium  account  and  debit  themselves.  It  is  the  same  as  if  they  bad 
ent  the  money  to  Sir  Robert  Price  with  one  hand,  and  received  it  from 
him  with  the  other.  The  damages,  therefore,  which  they  have  sustained, 
are,  the  aggregate  of  the  premiums  which  he  had  agreed  to  pay  for  the 
risk  which  they  have  undertaken.  [Crowder,  J. — What  diflBculty  was 
there  in  inserting  a  covenant  to  repay  ?]  This,  it  is  submitted,  is  a 
covenant  to  repay.  Sir  Robert  Price  covenants  to  pay  the  annual  pre- 
miums ;  and  the  plaintiffs  have  a  remedy,  in  case  of  default,  by  charging 
the  payments  to  the  land.  If  the  policy  takes  effect,  the  land  is  of  no 
value. 

ManUty^  Q.  C.  (with  whom  was  RuBselFj^  contr&.(a) — The  covenant 
is,  to  continue  and  keep  on  foot  the  benefit  of  the  policies,  and  pay  or 
cause  to  be  paid  the  yearly  or  other  premiums  for  that  purpose ;  and  the 
.breach  assigned  is,  that  the  defendant  did  not  continue  and  keep  on  foot 
*6111  ^^^  benefit  of  the  policies,  or  pay  or  *cause  to  be  paid  the  pre- 
-'  miums, — by  reason  whereof  they  had  been  kept  on  foot  by  the 
plaintiffs.  Now,  what  damages  have  the  plaintiffs  sustained  by  keeping 
the  policies  on  foot  ?  They  have  paid  nothing ;  they  have  merely  made 
certain  entries  in  a  ledger.  What  is  the  value  of  the  risk  which  the 
plaintiffs  have  incurred  in  consequence  of  the  defendant's  failure  to  keep 
the  policies  on  foot  ?  Absolutely  none.  By  the  terms  of  the  policy, 
the  company  were  to  pay  13,000/.  in  the  event  of  Sir  Robert  Price  dying 
and  leaving  a  son  by  his  then  wife,  whose  age,  as  stated  in  the  case,  was 
fifty- three.  If  Lady  Price  had  been  eighty- three,  it  would  have  been 
all  the  same :  the  damages  never  would  have  been  diminished  by  the 
diminution  of  the  risk.  The  case  which  approaches  nearest  to  this,  is, 
The  National  Assurance  and  Investment  Association  v.  Best,  2  Hurlst 
k  N.  605.t  There,  the  plaintiffs  lent  the  defendant  600/.  on  the  seen- 
rity  of  an  indenture  whereby  two  policies  of  insurance  were  charged 
with  the  payment  of  the  principal  money  and  interest.  The  indenture 
contained  a  covenant  by  the  defendant  to  pay  the  premiums  of  the  poli- 
cies. By  their  terms,  the  policies  only  remained  in  force  provided  the 
premiums  were  paid  every  year.  The  defendant  paid  the  first  year's 
premium  only,  and  the  plaintiffs  sued  him  on  his  covenant  for  non-pay- 
ment of  the  three  subsequent  years'  premiums :  and  the  court  held  that, 
as  it  did  not  appear  that  the  plaintiffs  had  sustained  any  loss  by  the 
defendant's  neglect  to  keep  up  the  policies,  the  measure  of  damage  was 
not  the  amount  of  the  three  years'  premiums,  but  that  the  plaintiffs  were 
entitled  to  nominal  damages  only.  Pollock,  C.  B.,  in  giving  judgment, 
there  says :  ^^  It  is  clear  that  the  amount  of  the  premiums  is  not  the 
criterion  of  damage.  The  premiums  not  having  been  paid  by  the  cove- 
nantors, if  the  covenantees  had  paid  them  in  order  to  keep  up  the 

(a)  The  point  marked  for  argament  on  the  part  of  the  defendant,  was, — 
"  That  the  plaintiib  are  only  entitled  to  nominal  damages,  and  tbat>  haring  paid  U.  Ints 
«Mirt,  Judgment  ought  to  be  given  in  his  farour." 
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♦policy,  or,  for  their  own  security,  had  effected  another  policy,  rn.o-tq 
there  might  have  been  ground  for  substantial  damages ;  but  here  ^ 
there  was  nothing  but  the  loss  of  the  security ;  and  it  does  not  appear 
that  any  actual  injury  was  sustained  by  the  plaintiffs  in  consequence  of 
that.  The  plaintiffs  have  not  put  us,  nor  did  they  put  the  jury,  in  a 
situation  to  estimate  what  damages  they  are  entitled  to,  if  the  amount 
of  the  premiums  does  not  furnish  the  criterion.  As  the  court  cannot 
substitate  any  other  measure  of  damages,  we  think  that  on  the  first  count 
the  plaintiffs  are  entitled  to  nominal  damages  only."  [Williams,  J. — 
The  difficulty  I  feel,  is,  that  the  plaintiffs  nave  done  nothing  under  the 
authority  of  the  defendant :  but,  what  they  have  done  is  pursuant  to  the 
provisions  of  the  mortgage-deed.  I  think  their  only  remedy  is  that 
which  is  pointed  out  by  the  deed.  We  must  hear  what  Mr.  JAish  has  to 
Bay  upon  this  point.] 

Lu»h. — The  defendant  covenants  absolutely  to  keep  alive  the  policies, 
and  to  pay  the  yearly  premiums.  It  is  as  if  he  had  covenanted  to  pay 
the  plaintiffs  a  given  sum  every  year  so  long  as  the  mortgage-debt  should 
remain  unpaid,  in  which  case  it  is  clear  that  the  plaintiffs  would  be  enti- 
tled to  recover  what  the  defendant  had  agreed  to  pay.  [ Willbs,  J. — 
The  covenant  is,  for  payment  of  the  premiums  to  the  Norwich  Union 
Life  Assurance  Society,  not  to  the  plaintiffs.]  The  plaintiffs  are  the 
representatives  of  the  Norwich  Union  Life  Assurance  Society.  The 
case  so  finds.  Although  technically  called  damages,  the  sum  the  plain- 
tiffs are  entitled  to  recover  in  the  action  would  be  the  amount  of  the 
premiums.  [Williams,  J. — According  to  your  argument,  the  plaintiffs 
might  recover  the  amount  of  the  premiums  in  this  action,  even  though 
the  mortgage  might  be  an  ample  security.]  That  no  doubt  is  so.  But 
the  stipulation  *that  the  plaintiffs  should  be  at  liberty  to  add  to  p^/.^  » 
the  mortgage-debt  the  amount  of  any  premiums  they  might  pay  ^ 
for  the  purpose  of  keeping  the  policies  on  foot,  cannot  affect  the  con- 
struction of  the  defendant's  absolute  covenant  to  pay  the  premiums  him- 
self for  that  purpose.  The  same  argument  would  equally  apply  to  the 
covenant  for  payment  of  the  interest  on  the  sums  advanced.  [Crowder, 
J. — All  difficulty  would  have  been  avoided  if  the  deed  had  contained  a 
covenant  on  the  part  of  the  defendant  to  repay  any  premiums  which  the 
plaintiffs  might  be  called  upon  to  pay.]  The  question  is,  whether  such 
a  covenant  was  necessary.  The  covenant  of  the  defendant  to  pay  the 
premiums  gives  the  plaintiffs,  without  more,  authority  to  keep  up  the 
policies  if  the  defendant  omits  to  do  so.  In  the  case  of  a  mortgage  of 
a  leasehold  house,  with  an  assignment  of  a  fire  policy,  and  a  covenant 
by  the  mortgagor  to  keep  up  the  policy,  the  mortgagee  would  be  entitled 
to  pay  the  premium  if  the  mortgagor  failed  to  do  so,(a)  and  the  amount 
paid  by  him  for  that  purpose  would  be  the  measure  of  damages  in  an 
action  for  the  breach  of  that  covenant.  What  distinction  is  there 
between  that  case  and  this  ?  In  Hey  v.  Wyche,  2  Gale  &  D.  569,  the 
plaintiff,  a  lessee  under  covenant  to  insure  against  fire  in  his  own  name 
and  that  of  the  lessor  jointly,  assigned  to  the  defendant,  who  covenanted 
to  keep  the  covenants  in  the  lease.  The  defendant  having  neglected  to 
keep  up  a  fire  policy  which  had  been  effected,  the  plaintiff  effected  a 

(a)  He  might  be  bound  to  do  bo,  as  weU  m  to  repidr  the  premiset,  poranaot  to  the  coveaantA 
•f  the  mortgagor's  lease. 
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fresh  one,  but  in  his  own  name  only.  No  fire  happened.  The  plaintiff 
brought  covenant  against  the  defendant  for  neglecting  to  insure ;  and 
the  defendant  pleaded  payment  of  one  farthing  into  court.  The  Court 
*^\X\  ^^  Qtt^^n'a  Bench  held,  that,  though  the  phiintifT  *had  no  claim 
-*  to  be  indemnified  specifically  for  the  sum  expended  by  him  in 
effecting  the  fresh  policy,  the  jury  were  at  liberty  to  award  more  than 
nominal  damages  for  the  risk  to  which  he  had  been  exposed  by  the  de- 
fendant's default.  [Williams,  J. — ^That  is  a  very  odd  case.  What 
materials  has  the  court  for  estimating  the  damages  between  nominal 
and  the  amount  of  the  premiums  ?]  Suppose,  in  the  case  pat,  the  pre- 
mises were  destroyed  by  fire,  and  neither  party  had  kept  up  the  policy, 
— might  not  the  jury,  in  an  action  agciinst  the  mortgagor  upon  his  cove- 
nant, reasonably  say  that  the  mortgagee  was  not  entitled  to  recover  the 
full  value  because  he  had  omitted  to  avail  himself  of  the  alternative  of 
keeping  up  the  policy  himself?  The  circumstance  of  the  deed  in  this 
case  providing  a  cumulative  remedy  cannot  affect  the  construction  of  the 
other  covenants.  [Crowdbr,  J. — Then  you  would  say  that  a  covenant 
by  the  mortgagor  to  repay,  would  be  mere  surplusage  ?]  It  would  be 
nnneccssary,  in  a  case  like  this ;  though  Warburg  v.  Tucker,  5  Ellis  k 
B.  884  (B.  0.  L.  R.  vol.  85),  shows  that  in  some  cases  it  might  b« 
useful. 

Williams,  J. — I  am  of  opinion  that  the  defendant  is  entitled  to  judg- 
ment in  this  case, — that  is  to  say,  I  am  of  opinion  that  no  further 
damages  are  recoverable  in  this  action  than  the  nominal  dama^res  which 
have  been  paid  into  court.  The  case  has  been  presented  by  Mr.  Luih 
in  two  points  of  view.  He  has  contended,  in  the  first  place,  that  the 
covenant  for  the  breach  of  which  the  action  is  brought  ought  to  be  regarded 
as  a  covenant  to  pay  the  annual  premiums  to  the  plaintiffs,  and  that  the 
measure  of  damages  for  a  failure  to  pay  such  premiums  would  be  the 
amount  of  the  premiums  themselves.  I  am  clearly  of  opinion  that  this 
covenant  cannot  either  directly  or  indirectly  be  looked  upon  as  a  cove- 
*6151  °^^^  ^^  P^7  ^^^  premiums  to  the  plaintiffs,  because  *the  plaintiffs 
-'  themselves  are  the  assured  in  the  policy.  There  can  be  no  sub- 
stantial difference  between  the  case  as  it  now  stands  and  what  it  would 
have  been  if  the  policy  had  been  effected  with  a  third  party,  and  the 
defendant,  having  assigned  the  policy  to  the  plaintiffs,  had  covenanted 
to  keep  it  up.  The  plaintiffs,  as  it  seems  to  me,  stand  precisely  in  the 
same  position,  as  regards  the  question  before  us,  as  if  they  had  been  the 
assignees  of  a  policy,  with  the  usual  covenant  on  the  part  of  the  assignor 
to  keep  the  policy  alive  by  payment  of  the  premium.  That  being  so, 
the  question  is  what  damages  have  the  plaintiffs  sustained  by  the  breach 
of  that  covenant  ?  Treating  it  as  a  covenant  to  pay  the  premiums  to  a 
third  party,  Mr.  Lushes  argument  is  this, — that  the  position  of  the  plain- 
tiffs is  analogous  to  that  of  the  mortgagee  of  a  house,  the  mortgage 
being  to  secure  a  debt,  and,  being  accompanied  by  an  assignment  of  a 
policy  of  insurance^  with  a  covenant  on  the  part  of  the  debtor  to  keep 
the  policy  on  foot :  and  it  is  said  that,  in  that  case,  if  the  mortgagee, 
on  the  default  of  the  mortgagor,  were  to  pay  the  premiums,  he  might  in 
an  action  upon  the  covenant  recover  the  amount  he  had  paid  for  that 
purpose.  It  is  further  urged  that,  in  substance,  that  which  was  done 
by  the  plaintiffs  here  amounts  to  payment  of  the  premiums,  and  that 
the  damages  must  be  measured  by  the  payments  so  made.     It  is  unne- 
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cessary  to  decide  whether,  contrary  to  the  wishes,  or  without  the  auth<v- 
rity  of  the  debtor,  the  creditor  has  a  right  to  pay  the  premiums  aud 
claim  to  recover  the  amount  as  damages,  or  whether  the  debtor  has  no( 
a  right  to  say  that  he  elects  to  allow  the  security  to  drop,  because  here 
the  deed  has  provided  for  the  very  thing  which  has  happened.  This  ia 
not  like  the  case  where  the  exnct  sum  paid  by  the  assignee  for  premiums 
would  be  recoverable, — as,  where  the  assignment  contains,  besides  the 
^covenant  by  the  assignor  to  pay  the  premiums,  a  further  cove-  r^ig-i  g 
nant  that,  on  failure  of  the  assignor  to  make  the  payments,  the  ^ 
assignee  may  make  them  for  him  and  be  reimbursed.  So  far  from  its 
beiog  a  case  of  that  sort,  the  silence  of  the  deed  in  that  respect,  and 
the  provision  that  a  particular  mode  shall  be  adopted  for  securing  to  the 
plamtifTs  the  suras  they  may  pay  for  keeping  the  policies  alive,  amount 
in  effect  to  an  agreement  that  those  sums  shall  not  be  repaid,  but  shall 
be  tacked  to  the  mortgage-debt.  It  seems  to  me  that  the  parties  having 
prescribed  what  shall  be  the  consequences  which  are  to  result  from  a 
failure  on  the  defendant's  part  to  perform  his  covenant  to  pay  the  pre- 
miums, the  plaintiff's'  remedy  must  be  confined  to  that,  and  that  they 
cannot  sue  for  the  sums  they  have  paid,  but  can  only  treat  them  as  part 
of  the  mortgage-debt. 

Crowder,  J. — I  also  am  of  opinion  that  our  judgment  must  be  for  the 
defendant.  I  can  see  nothing  to  entitle  the  plaintiffs  to  recover  any 
further  damages  in  respect  of  the  breach  of  covenant  declared  on  than 
the  sum  which  has  been  paid  into  court;  and  I  rest  my  judgment  en- 
tirely upon  the  language  of  the  deed.  In  the  first  place,  I  think,  we 
must  look  at  the  case  as  if  the  insurance  had  been  effected  with  another 
office,  and  the  plaintiffs,  as  assignees  of  the  policy,  had  paid  the  pre- 
miums on  the  defendant's  default.  The  omission  of  the  defendant  to 
keep  the  policy  on  foot,  undoubtedly  was  a  breach  of  his  covenant,  for 
which  the  plaintiffs  would  be  entitled  to  maintain  an  action.  But,  when 
we  are  considering  what  damages  the  plaintiffs  are  to  recover,  we  must 
not  overlook  the  other  provisions  of  the  deed.  It  is  commonly  the  case 
that,  in  addition  to  the  covenant  on  the  part  of  the  assignor  to  keep  up 
the  policy,  a  power  is  reserved  to  the  assignee  himself  to  pay  the  pre- 
miums on  |he  assignor's  default,  and  a  ^further  covenant  on  the  rmc^yr 
part  of  the  latter  to  repay  the  sums  which  should  be  so  paid  by  ^ 
the  former.  If  the  deed  now  under  consideration  had  contained  such  a 
covenant  as  that,  the  plaintiffs  would  have  been  entitled  to  recover  all 
sum^  necessarily  expended  b}  them  for  the  purpose  of  keeping  the 
policy  alive.  I>ut  not  only  does  this  deed  contain  no  such  covenant, 
there  is  an  express  stipulation  that,  in  case  the  defendant  shall  neglect 
to  pay  the  premiums,  it  shall  be  lawful  for  the  plaintiffs  to  pay  them, 
and  that  the  sums  so  paid  shall  be  charged  upon  the  hereditaments  con- 
veyed, and  be  payable  and  paid  out  of  any  moneys  to  arise  or  be 
received  under  or  by  virtue  of  the  mortgage-deed.  It  has  been  urged 
by  Mr.  Lush  that  this  was  merely  intended  as  an  additional  security. 
But,  looking  at  the  deed,  it  appears  to  me  that  the  intention  of  the 
parties  evidently  was,  to  provide  that,  if  the  defendant  should  make 
default  in  payment  of  the  premiums,  the  plaintiffs  might  pay  them,  but 
not  that  they  should  have  a  right  of  action  against  him  to  recover  back 
the  sums  so  paid,  but  merely  that  they  should  be  at  liberty  to  add  the 
amount  of  such  payments  to  the  mortgage  security.     I  therefore  think 
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our  judgment  must  proceed  upon  the  apparent  intention  of  the  parties, 
and  the  absence  of  the  covenant  to  repay,  which  is  usually  found,  and 
the  presence  of  the  stipulation  I  have  last  adverted  to. 

WiLLES,  J. — I  am  entirely  of  the  same  opinion.  It  seems  to  me  that 
the  true  construction  of  the  deed  puts  an  end  to  all  dispute,  even  assum- 
ing that  that  which  was  done  by  the  plaintiffs  amounts  in  point  of  law 
to  payment  of  the  premiums.  As  to  that,  I  desire  to  be  understood  as 
declining  to  express  my  opinion ;  and  I  believe  that  my  learned  Brothers 
fR1»1  ^^^  intend  that  the  judgment  of  the  court  should  be  taken  as 
-I  a  ^decision  that  there  has  been  a  payment,  but  that,  assuming 
there  had  been  a  payment,  the  plaintiffs  were  not  entitled  upon  this 
covenant  to  recover  back  the  amount. 

Williams,  J.,  and  Growdek,  J.,  intimated  that  they  had  not  thought 
it  necessary  to  consider  whether  or  not  that  which  was  done  by  the 
plaintiffs  amounted  to  payment.  Judgment  for  the  defendant. 


SHERIDAN  V.  THE  NEW  QUAY  COMPANY.     July  5. 

h^,f  who  resided  at  Manchester,  contracted  to  buy  of  B.,  at  Dumfries,  a  quantity  of  oak -bark,  to 
be  shipped  "  for  delivery  at  Liverpool."  B.  accordingly  shipped  the  bark,  to  be  delivered  at 
Liverpool  to  the  defendants,  who  were  wharfingers  and  carriers  there,  to  be  by  them  for- 
warded to  A.  at  Manchester.  The  bark  was  to  be  paid  for  in  cash  ;  and  B.  sent  a  bill  of 
lading,  making  it  deliverable  to  ''A.  or  his  assigns,"  together  with  a  bill  of  exchange  payable 
on  demand,  through  his  bankers,  to  the  Manchester  and  Salford  Bank,  with  instructions  to 
present  the  bill  for  acceptance.  The  bank  at  Manchester  were  unable  lo  find  A.,  and  accord- 
ingly they  returned  the  bill  of  lading  and  draft  to  B.  Before  the  bill  of  lading  had  been  to 
returned,  B.,  who  was  at  Liverpool  when  the  bark  arrived  there,  believing  from  the  repre- 
sentations of  an  agent  of  the  plaintiff  (who  had  bought  the  bark  of  A.),  that  the  biU  of  lading 
bad  been  duly  handed  over  to  A  ,  assented  to  the  bark  being  delivered  to  the  defendant?  for 
the  purpose  of  its  being  carried  to  Manchester  for  the  plaintiff;  but,  upon  subsequently  dis- 
eovering  that  A.  had  not  got  the  bill  of  lading  or  paid  for  the  bark,  B.  elaimed  and  receired 
it  from  the  defendants : — 

Held,  that,  under  the  circumstances,  the  property  in  the  bark  never  passed  to  A.,  and  conse* 
qnently  that  B.  had  a  right  to  countermand  the  delivery ;  and  that  it  was  competent  to  the 
defendants,  notwithstanding  they  had  received  the  bark  to  be  carried  for  the  plaintiff,  to  set 
up  the  title  of  B.,  in  an  action  brought  against  them  by  the  plaintiff.  % 

The  first  count  of  the  declaration  stated,  that  the  defendants  were 
common  carriers  of  goods  for  hire  from  Liverpool  to  Manchester,  and 
that  the  plaintiff,  by  certain  persons  as  his  agents,  caused  certain  goods 
to  be  delivered  to  the  defendants  as  such  carriers,  to  be  carried  from 
Liverpool  to  Manchester,  and  there  delivered  by  the  defendants  accord- 
♦6191  ^"o  ^^  *'^^®  order  of  the  agents  *of  the  plaintiff;  that  the  defend- 
-^  ants  received  the  goods,  and  that  the  agents  of  the  plaintiff 
ordered  the  defendants  to  carry  the  goods  to  Manchester,  and  there 
deliver  them  to  the  plaintiff;  and  that,  although  a  reasonable  time  had 
elapsed  for  the  delivery  of  the  goods,  the  defendants  had  not  delivered 
them,  and  unjustly  withheld  them  from  the  plaintiff. 

The  second  count  was  in  trover,  for  the  conversion  of  oak-bark. 

The  defendants  pleaded,  to  the  first  count, — first,  a  denial  that  the 
plaintiff  delivered  the  goods  to  the  defendants,  or  that  the  defendants 
received  the  goods,  in  manner  and  form  as  alleged, — secondly,  a  denial 
that  the  agents  of  the  plaintiff  ordered  the  defendants  to  carry  and 
convey  and  deliver  the  goods  as  alleged, — thirdly,  a  denial  that  the 
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plaiotifr  was  ready  and  willing  to  accept  the  goods,  or  to  pay  the  reward 
payable  on  the  delivery  of  the  goods, — fourthly,  a  denial  of  the  breach, 
— fifthly,  a  special  plea,  that  the  goods,  at  the  time  of  the  delivery  and 
receipt  of  them,  were  the  proper  goods  of  Messrs.  George  and  James 
Donaldson,  of  Corsock,  near  Dumfries,  in  Scotland,  timber-merchants : 
and  that  they  were  induced  to  part  with  the  possession  of  them,  and 
caused  the  same  to  be  delivered  to  the  defendants  as  alleged,  for  the 
plaintiff,  under  a  colourabfe  and  fictitious  sale  and  purchase  thereof  on 
the  part  of  the  plaintiff  from  the  said  Messrs.  Donaldson,  and  by  and 
through  the  fraud,  covin,  and  misrepresentation  of  the  plaintiff  and 
others  in  collusion  with  him ;  and  that,  before  any  breach  of  the  alleged 
contract  in  the  first  count  mentioned,  Messrs.  Donaldson  stopped  the 
goods  in  the  hands  of  the  defendants,  and  gave  notice  to  the  defendants 
not  to  deliver  them  to  the  plaintiff,  but  to  return  them  to  Messrs.  Donald- 
son, and  that  the  defendants  returned  the  goods  to  Messrs.  Donaldson 
accordingly. 

*The  defendants   pleaded   to   the   second  count, — first,  not  ri^goQ 
guilty, — secondly,  that  the  goods  were  not  the  plaintiff's  goods.    ^ 
The  plaintiff  joined  issue  on  these  several  pleas. 
The  cause  came  on  to  be  tried  at  Liverpool,  before  Crompton,  J., 
when  a  verdict  was  found   for  the  plaintiff,  subject  to  the  following 
case: — 

The  plaintiff  is  a  commission  agent  at  Manchester.  The  defendants 
are  common  carriers  of  goods  for  hire  between  Liverpool  and  Manches- 
ter: and  the  plaintiff  seeks  to  recover  from  the  defendants  the  value  of 
a  quantity  of  oak-bark,  under  the  following  circumstances : — 

In  May,  1856,  a  person  named  Isaac  Cooper,  who  was  then  residing 
in  Manchester,  inserted  an  advertisement  in  the  papers,  for  oak-bark ; 
and,  in  consequence  of  that  advertisement,  the  following  correspondence 
took  place  between  Messrs.  Donaldson  and  Isaac  Cooper. 

"  Corsock,  by  Dumfries,  80th  May,  1856: 
"  Mr.  Isaac  Cooper. 

"  Sir, — In  reference  to  your  advertisement  for  oak-bark,  we  beg  to 
inform  you  that  we  can  supply  you  with,  say  from  80  to  40  tons  (of  20 
cwt.)  put  free  on  board  at  Tongland,  near  Kirkcudbright,  for  5L  5«.  per 
ton.  "  For  G.  &  J.  Donaldson, 

"Jambs  MTherson." 

"  Messrs.  G.  &  J.  Donaldson.  "  Manchester,  2d  June,  1856. 

"  Gentlemen, — ^Your  letter  of  the  30th  ult.  came  duly  to  hand.  If  the 
oak-bark  is  strictly  in  accordance  with  the  advertisement,  I  will  take 
the  quantity  mentioned  in  your  letter :  but  allow  me  to  suggest  I  think 
your  price  is  to  the  full  extent.  You  may,  therefore,  put  on  board  the 
quantity,  to  be  shipped /or  delivery  at  Liverpool^  and  I  will  give  instruc- 
tions to  my  agent  there  to  ^receive  the  same.  Waiting  to  hear  r^igoi 
from  you  as  to  the  time  you  make  the  shipment,  and  I  shall  make  ^ 
arrangements  respecting  payment  thereof. 

**  1  our  obedient  servant,        "  Isaac  Coopbr." 

"  Mr.  Isaac  Cooper.  "  Corsock,  by  Dumfries. 

"  Sir, — We  have  received  your  letter  of  the  2d  instant.  With  regard 
to  the  quality  of  the  bark,  we  may  state  that  the  wood  is  good  and 
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healthy,  and  fram  sixty  to  seventy  years'  growth.  It  is  to  be  nnder^ 
stood  that  the  bark  is  to  be  taken  delivery  of  when  shipped ;  and  tk« 
time  of  shipping  to  be  twist  20th  Jaly  and  not  later  than  the  middle  of 
August.  ''  For  Q.  &  J.  Donaldson, 

*^  James  MTherson." 
^^  P.  S.  Will  be  shipped  either  at  Tongland  or  Pancakie,  the  freight 
being  the  same  from  both." 

^'  Gorsock,  by  Dumfries,  12th  June,  1856. 
"  Mr.  Isaac  Cooper. 

^'  Sir, — I  expected  to  have  had  a  reply  to  my  letter  of  the  5th  instant 
regarding  the  bark  'ere  this  time,  and  will  feel  obliged  by  your  doing 
so  in  course  of  post,  as  other  parties  are  applying.  I  may  state  that  my 
usual  terms  of  payment  are  cash  on  delivery:  but,  not  having  the 
pleasure  of  your  acquaintance,  I  have  no  objection  to  make  payment 
against  bill  of  lading,  by  your  sending  me  a  reference. 

"  For  James  Donaldson, 

James  MTherson." 

"  Mr.  Donaldson.  "  Manchester,  14th  June,  1856. 

"  Sir, — I  duly  received  yours  of  the  12th  instant.  In  reply  beg  to 
atate  that  absence  from  home  prevented  me  answering  yours  of  the  5tli 
^/»20T  earlier :  but,  however,  *with  respect  to  reference,  beg  to  ref«r 
^  you  to  Mr.  James  Wrigley,  merchant,  Hulme,  near  Manchester, 
who  will  no  doubt  satisfy  you  as  to  my  respectability.  But  I  consider  the 
best  reference  to  be  cash,  which  I  shall  remit  you  prompt  on  receipt  of 
the  bark.  **  Isaac  Coopkb.** 

^*  Corsock,  by  Dumfries,  16th  June,  1856. 

"  Mr.  Isaac  Cooper. 

"  Sir, — I  have  received  your  letter  of  the  14th  instant,  but  you  do 
not  state  whether  you  are  to  engage  a  vessel  yourself  for  shipping  the 
bark,  or  whether  you  wish  me  to  do  so.  You  will  notice,  from  ours  of 
the  30th  ult.  and  12th  inst.,  that  our  offer  is  5^.  5«.  per  ton  of  20  cwt 
put  free  on  board  either  at  Tongland  or  Pancakie.  But,  if  you  wish  me 
to  engage  a  vessel  for  you,  I  will  do  so  as  reasonable  as  I  possibly  can. 
Please  to  write  as  to  this  by  return  of  post,  as  part  might  be  shipped 
this  month,  if  you  wish.  '^  Pro  James  Donaldson, 

"James  MThkrson." 

"  Mr.  James  Donaldson.  "  Manchester,  19th  June,  1856. 

"  Sir, — Yours  of  the  16th  inst.  is  duly  to  hand.  In  reply,  I  beg  to 
say  that  you  had  better  engage  a  vessel  for  roe  at  as  reasonable  a  rate 
as  you  possibly  can:  and,  with  respect  to  the  shipping  a  part  thi« 
month,  I  should  prefer  your  doing  so  if  convenient:  and,  as  regards 
our  former  correspondence,  which  you  mentioned  in  yours,  I  perfectly 
understand  it,  and  that  our  agreement  is  5L  5«.  per  ton,  shipped  at  either 
of  the  places  you  name, — at  that  which  is  most  convenient  for  yon. 

"Isaac  Cooper." 

"  Corsock,  by  Dumfries,  5th  July,  1856. 
"  Mr.  Isaac  Cooper. 
*f?*>^1       "  ^^^' — ^  h&ye  engaged  a  vessel,  the  Mart,  of  Perth,  *to  load 
**  ^  with  oak-bark  for  you  at  20{.  frei;;ht.     She  carries  72  tons  dead 
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weight.  I  expect  to  have  her  loaded  about  the  middle  of  the  week. 
Tea  will,  therefore,  please  write  me  on  receipt  the  name  of  the  party 
the  captain  b  to  call  upon»  on  arriving  in  Literpool. 

"  Pro  James  Donaldson, 

"James  MTherson," 

"  Mr.  James  Donaldson.  "  Manchester,  July  8,  1856. 

'*  Sir,*— In  reply  to  yours  of  the  5th  inst.,  beg  to  inform  you  that  the 
captain  is  to  deliver  the  oak-bark  to  the  New  Quay  Company,  carriers 
to  Manchester,  who  will  pay  the  captain  his  freight :  and  please  to  say 
when  the  vessel  will  be  likely  to  arrive  in  Liverpool,  as  every  attention 
shall  be  paid  mean  time.  ^*  Isaac  Cooper." 

«  Corsock,  9th  July,  1856. 
"  Mr.  Isaac  Cooper. 

"  Sir, — I  have  received  yours  of  yesterday's  date.  Should  the  wind 
be  northerly,  the  vessel  will  arrive  at  Liverpool  with  bark  the  beginning 
of  next  week.  ''Pro  Jambs  Donaldson, 

'"^  James  MTherson." 

Messrs.  Donaldson  engaged  the  Mart  for  Cooper,  as  stated  in  their 
letter  of  the  5th  of  July,  to  take  a  little  less  than  twenty-four  tons  of 
the  bark  to  Liverpool ;  and,  the  bark  having  been  loaded  on  board  the 
Mart,  on  the  12th  of  July  procured  the  master  to  sign  the  following  bill 
of  lading, — 

'^  Shipped  by  the  grace  of  Ood,  in  good  order  and  well  conditioned, 
by  G.  &  J.  Donaldson,  in  and  upon  the  good  ship  or  vessel  called  the 
Mart,  of  Perth,  whereof  is  master  for  this  present  voyage  John  Amess, 
and  now  lying  in  the  harbour  of  Pancakie,  bound  for  Liverpool,  *to  ri^ooA 
saj,  cargo  of  oak-bark,  being  marked  and  numbered  as  in  the  '- 
margin,  and  are  to  be  delivered  in  the  like  good  order  and  well  con- 
ditioned at  the  aforesaid  port  of  Liverpool  (the  act  of  God,  the  Queen's 
enemies,  fire,  and  all  and  every  other  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation,  of  whatever  nature  and  kind  soever  excepted), 
unto  Isaac  Cooper  or  to  assigns,  he  or  they  paying  freight  for  the  said 
goods.  Pay  the  master  in  full  of  freight  20/.  sterling,  with  primage  and 
average  accustomed.  In  witness  whereof,  the  master  or  purser  of  the 
said  ship  or  vessel  hath  affirmed  to  one  bill  of  lading,  &c.     Dated,  &c. 

"John  Amess  (quantity  unknown).'' 

Messrs.  Donaldson  afterwards  drew  a  bill  on  Cooper  for  125Z.  12«., 
"value  in  oak-bark,"  payable  on  demand. 

Messrs.  Donaldson  delivered  the  bill  of  lading  and  the  draft  to  the 
Union  Bank  of  Scotland,  at  Castle  Douglas,  to  be  transmitted  to  Man- 
chester ;  and  the  tJnion  Bank  of  Scotland,  accordingly,  on  the  14th  of 
July,  1856,  transmitted  the  bill  of  lading  and  the  draft  to  the  Manchester 
and  Salford  Bank.  Messrs.  Donaldson  also  sent  to  Isaac  Cooper  the 
following  invoice : — 

"  Corsock,  by  Dumfries, 

"  14th  July,  1856. 

"  Mr.  Isaac  Cooper,  Knot  Mills,  Great  Bridgewater  Street,  Man- 
chester, "  To  G.  &  J.  Donaldson. 

"  Shipped  by  the  ship  Mart,  of  Perth,  23  tons,  18  cwt.,  2  qrs.,  7  lbs., 
at  106«.  per  ton,  £126  12t.  lid." 


624  SHERIDAN  v.  THE  NEW  QUAY  CO.    T.  T.  1868. 


Mr.  Cooper  sent  the  following  letter  to  Mr.  James  Donaldson : — 

*'  Knot  Mill,  Great  Bridgewater  Street, 
^'  Manchester,  16th  July,  1856. 
^'  Mr.  James  Donaldson. 
*62'il       "  ^^^^ — ^Yours  is  duly  to  hand  this  morning.    Also  *your  letter 
^  of  the  9th  was  received  in  due  course.     I  am  expecting  to  hear 
by  an  early  post  of  the  arrival  of  the  vessel  in  Liverpool,  although  the 
wind  has  not  been  favourable  since  Sunday  night,  which  accounts  for 
the  delay.  "  Isaac  Cooper." 

On  the  receipt  of  the  draft,  the  Manchester  and  Salford  Bank  made 
every  inquiry  for  Cooper,  both  in  Great  Bridgewater  Street  and  in 
Knot  Mill  and  the  neighbourhood,  in  order  to  present  the  draft  to  him 
for  payment ;  but  the  bank  was  unable  to  obtain  any  information  what- 
ever about  Cooper ;  and  thereupon  the  bank  returned  the  draft  along 
with  the  bill  of  lading  to  the  Union  Bank  of  Scotland,  by  whom  it  was 
delivered  to  Messrs.  Donaldson. 

On  the  14th  of  July,  1856,  Isaac  Cooper  sent  to  the  defendants  (the 
New  Quay  Company),  at  Liverpool,  the  following  letter : — 

"  Knot  Mill,  Great  Bridgewater  Street, 
"  Manchester,  14  July,  1856. 
"  Gentlemen, — I  have  a  cargo  of  bark  from  Dumfries  shipped  by  the 
Mart,  of  Perth,  vessel,  which  I  expect  in  daily,  and  have  ordered  to 
come  into  your  hands.  The  captain's  charge  for  freight  is  202.,  which  I 
will  remit  you,  or  send,  as  soon  as  she  comes  to  Liverpool,  with  further 
instructions.     Be  good  enough  to  inform  me  of  the  arrival. 

"  Isaac  Cooper." 

About  the  same  14th  of  July,  one  G.  D.  Thomas,  as  agent  for  Isaac 
Cooper,  applied  to  the  plaintiff,  in  Manchester,  to  advance  the  freight 
of  some  bark  which  was  coming  from  Scotland  to  Liverpool.  Thomas 
saw  the  plaintiff  two  or  three  times  on  the  subject;  and,  ultimately,  on 
Tuesday,  the  15th  of  July,  the  plaintiff  agreed  with  Thomas  to  advance 
*62fil  ^^^*  through  the  ♦plaintiff's  agents,  Buchanan  k  Co.,  of  Liver- 
J  pool,  to  pay  the  freight  of  the  bark,  on  having  the  bark  trans- 
ferred to  his  order.  On  the  same  day,  Isaac  Cooper  was  introduced  to 
the  plaintiff  (who  had  no  previous  acquaintance  with  him)  at  Manchester; 
and  the  plaintiff  informed  him  that  he  had  agreed  to  advance  (through 
his  agents,  Buchanan  &  Co.,  of  Liverpool)  20Z.  for  the  freight  of  the 
bark,  on  having  the  bark  transferred  to  his  order.  Isaac  Cooper  then 
offered  to  sell  the  bark  to  the  plaintiff.  The  plaintiff  inquired  the  value 
of  the  bark,  and  Cooper  informed  him  that  he  had  purchased  it  at  5{.  5$. 
per  ton ;  and  he  produced  and  delivered  to  the  plaintiff  Messrs.  Donald- 
son's invoice  of  the  bark,  dated  the  14th  July,  and  left  it  with  him. 
The  plaintiff  then  offered  to  give  Cooper  10«.  per  ton  advance  on  the 
invoice  price.  Cooper  said  he  would  let  the  plaintiff  know ;  but  no 
agreement  for  the  sale  of  the  bark  from  Cooper  to  the  plaintiff  was 
concluded  on  that  day. 

On  the  17th  of  July,  the  Mart  arrived  in  Liverpool,  with  the  bark  on 
board ;  and  the  master  reported  his  arrival  to  Mr.  Matton,  the  agent  of 
the  defendants,  in  Liverpool.  Mr.  Matton  the  same  day  wrote  a  letter 
to  Isaac  Cooper  in  Manchester,  informing  him  of  the  arrival  of  the 
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vessel  with  the  bark ;  and  Cooper  sent  to  Mr.  Matton  by  post,  the  fol- 
lowiog  letter : — 

"  Knot  Hill,  Oreat  Bridgewater  Street, 
"  Manchester,  17  July,  1856. 
"  Gentlemen, — Tour  note  of  to-day  came  duly  to  hand,  of  the  arrival 
of  the  vessel  laden  with  bark  for  me.     I  have  ordered  Buchanan  &  Go. 
to  call  on  you  to  pay  freight,  &c. ;  and  you  may  act  by  their  instruc- 
tions. "Isaac  Coopbr." 

The  Buchanan  &  Go.  mentioned  in  the  above  letter  consisted  of  a 
Mr.  John  Buchanan,  who  carried  on  ^business  as  an  agent  in  r*^^^ 
Liverpool,  and  who  had«been  in  the  habit  of  acting  as  agent  for  *- 
the  plaintiff  in  Liverpool,  and  who  was  acting  as  agent  for  the  plaintiff 
on  this  occasion.  The  plaintiff  had,  previous  to  the  arrival  of  the  bark 
in  Liverpool,  informed  Mr.  John  Buchanan  that  he  had  a  cargo  of  bark 
coming  from  Scotland  to  Liverpool ;  and  the  plaintiff  had  also  informed 
Isaac  Cooper  that  Mr.  John  Buchanan  was  the  person  who  would  act  as 
his  agent  at  Liverpool,  and  who  would  pay  the  freight  of  the  bark. 

On  Saturday  the  19th  of  July,  the  plaintiff  had  an  interview  with 
Issac  Cooper  at  Manchester ;  and  it  was  then  agreed  between  them  that 
the  plaintiff  should  buy  the  bark  of  Cooper  at  an  advance  of  10s.  a  ton 
on  the  invoice  price ;  and  Isaac  Cooper  left  Messrs.  Donaldsons'  invoice 
of  the  bark  with  the  plaintiff.  Isaac  Cooper  the  same  day  sent  the 
following  telegram  to  the  defendants,  at  Liverpool : — 

"  Please  to  transfer  the  bill  of  lading  belonging  to  me  to  Buchanan 
k  Co.,  9  North  John  Street,  Liverpool.*' 

After  Mr.  Matton  had  received  the  telegram  on  the  19th  of  July,  Mr. 
John  Buchanan  called  upon  him,  and  asked  him  whether  he  had  got 
a  communication  from  Cooper,  to  hold  a  quantity  of  bark  at  his  disposal. 
Matton  said  he  had  got,  first  a  letter  authorizing  him  to  hold  the  bark 
at  Buchanan*s  disposal,  and  that  he  had  that  day  also  received  a 
telegraph  message  to  hand  over  a  bill  of  lading.  Buchanan  said  that  he 
did  not  know  there  was  a  bill  of  lading;  but  he  should  require  something 
to  show  the  captain  before  he  could  get  possession.  Buchanan  wished 
the  bark  to  be  taken  to  Manchester,  and  the  freight  to  be  paid  there ; 
but  Matton  said  that  the  freight  must  be  paid  in  Liverpool.  Buchanan 
asked  Matton  to  give  an  order  on  the  ^captain.  Matton  then,  r^i^^no 
in  Buchanan's  presence,  and  at  his  request,  wrote  and  delivered  ^ 
to  Buchanan  the  following  order : — 

"Liverpool,  July  19th,  1856. 
*-*  To  captain  and  owners  of  the  Mart,  of  Perth. 
"  You  will  please  deliver  to  the  order  of  Messrs.  Buchanan  k  Co.  the 
cargo  of  bark  per  said  vessel,  from  Dumfries,  they  paying  all  expenses 
of  freight,  &c.  "For  the  New  Quay  Company, 

"Joseph  Matton." 

Mr.  John  Buchanan  went  to  Manchester  the  same  evening,  and  for- 
warded the  order  to  the  plaintiff's  residence,  with  a  note  informing  him 
that  the  bark  could  not  be  delivered  unless  the  freight  was  paid,  and 
afterwards  returned  to  Liverpool.  On  Monday  morning,  the  21st  of 
July,  the  plaintiff  transmitted  202.  in  notes  to  Mr.  John  Buchanan  in  a 
parcel  to  Liverpool,  and  also  sent  him  back  the  order  on  the  captain. 


628  SHERIDAN  v.  THE  NEW  QUAY  CO.    T.  T.  1868. 

Mr.  James  Donaldson  arrived  at  Liverpool  on  Saturday  the  19th  of 
July. 

On  Monday  the  21st9  after  Mr.  John  Buchanan  had  received  from  the 

Slaintiff  the  20{.  and  the  defendants'  order,  Mr.  James  Donaldson  and 
[r.  John  Ameas  (the  master  of  the  Mart)  called  together  on  Mr.  John 
Buchanan.  The  master  asked  Mr.  John  Buchanan  to  give  him  a  little 
money  on  account  of  the  freight.  Mr.  Buchanan  said  he  was  prepared 
to  pay  all  the  freight.  Mr.  JBuchanan  asked  the  master  where  the  bill 
of  lading  was.  The  master  said  he  did  not  know  where  it  was,  though 
he  had  signed  one ;  but  that  here  was  the  master  of  the  bark,  meaning 
Mr.  Donaldson.  Mr.  Donaldson  said  that  he  had  passed  the  bill  of 
lading  on  to  Cooper,  and  it  should  have  been  in*their  possession  by  now. 
Mr.  Buchanan  said  the  thing  was  all  right ;  he  had  the  freight  in  his  pocket. 
4^g9Q-|  Mr.  Buchanan  then  made  an  '^'appointment  for  them  to  meet  him 
^  -^  at  the  defendants*  office  at  half-past  two  in  the  afternoon.  The 
master  accordingly  met  him  at  the  defendants'  office;  but  Hr. 
Donaldson  did  not  accompany  him.  The  master  produced  the  following 
order : — 

^'  The  New  Quay  Company,  carriers  to  Manchester,  on  behalf  of  Mr. 
Isaac  Cooper. 

"  Corsock,  12th  July,  1856. 
*^  Gentlemen, — Please  to  pay   Mr.   John   Amess  the  sum  of  201 
sterling,  in  full  of  freight  of  Dark  per  sloop  Mart. 

"  Pro  Jambs  Donaldson, 

"James  MTherson." 

Mr.  Buchanan  paid  the  master  the  201,  for  the  freight ;  and  the  following 
receipt  was  written  across  the  last-mentioned  order,  and  signed  by  the 
master,  and  a  receipt  stamp  affixed  to  it, — "  Received  from  Messrs. 
Buchanan  k  Co.  the  sum  of  twenty  pounds,  as  freight  (on  the  bark)  per 
sloop  Mart,  at  Perth. 

X20.  «  John  Amess." 

Mr.  Buchanan  than  showed  Mr.  Matton  the  last-mentioned  order  and 
receipt,  and  asked  Mr.  Matton  if  he  could  take  the  bark  up  for  Mr. 
Bheridan  to  Manchester,  and  stow  it  for  him  there.  Mr.  Matton  tdd 
him  he  could.  Mr.  Buchanan  then  wrote  the  following  directions  across 
the  defendants'  order  of  the  19th  of  July, — 

"  The  New  Quay  Company  will  please  to  forward  the  cargo  of  btrk 
per  Mart,  of  Perth,  to  Manchester,  and  there  to  warehouse  it  for  Mr. 
John  B.  Sheridan,  84,  Cannon  Street,  Manchester,  or  his  order,  and 
please  to  pay  the  charges  thereon,  the  freight  being  paid  here,  on  'his 
account,  by  us,  and  oblige,  ^'  Buchanan  &;  Co., 

*'  9,  North  John  Street" 

^goQ-i       *Mr.  Buchanan  left  that  order  with  Mr.  Matton. 

•'  On  the  22d  of  July,  the  plaintiff,  at  Cooper's  request,  paid 
Cooper  21i«,  and  took  from  him  a  receipt  for  412.  as  paid  on  account  of 
freight  and  expenses  of  oak-bark. 

The  plaintiff  had  not  heard  there  was  any  dispute  about  the  bark  at 
the  time  he  paid  the  411. 

On  the  23d  of  July,  about  two-^thlcds  of  the  bark  was  removed 
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from  the  Mart    into   one   of  the   defendants'  boats,  to   be   taken  to 
Manchester. 

After  this  had  been  done,  the  master  of  the  Mart,  and  some  one  ebe, 
caTled  on  Mr.  Matton ;  and  the  master  asked  Mr.  Matton  if  the  bill  of 
lading  had  come  to  hand.  Mr.  Matton  said  he  was  not  aware  there 
was  one.  The  master  then  told  Mr.  Matton  he  could  not  have  the  bark, 
and  what  had  been  put  into  the  boat  must  be  taken  out,  and  that  he 
should  take  back  what  was  in  the  boat  unless  Mr.  Matton  would  produce 
the  bill  of  lading.  Mr.  Matton  said  that  would  be  a  great  trouble  and 
annoyance;  ana  asked  if  there  was  no  other  mode  of  arranging  it. 
The  master  then  went  away  and  saw  the  ship-brokers,  and  subsequently 
returned  to  Mr.  Matton  with  a  letter,  and  said  that  Mr.  Matton  could 
take  the  remainder  of  the  bark  and  all  of  it  to  Manchester,  subject  to 
his  order.  The  master  then  delivered  to  Mr.  Matton  the  following 
letter : — 

**  Mr.  Joseph  Matton,  agent  for  the  New  Quay  Company. 

"  Liverpool,  23d  July,  1856. 
**  Sir, — I  request  that  you  will  not  deliver  the  cargo  of  bark  received 
by  you  this  day  from  the  sloop  Mart,  Dalbealtie,  until  the  bill  of  ladfng 
signed  by  me  for  the  same  is  produced  by  the  party  applying  for  the 
said  bark  on  its  arrival  at  Manchester. 

"  John  Ambss,  Master." 

♦ilfr.  Matton  assented  to  the  terms  of  the  said  letter.    The  resi-  r*gQ|| 
due  of  the  bark  was  then  unloaded  into  the  defendants*  boat ;  *- 
and  the  defendants'  boat,  with  the  bark  on  board,  left  for  Manchester 
on  the  same  23d  of  July. 

In  the  boat's  manifest,  the  bark  was  entered  as  consigned  to  the 
plaintiff,  or  his  order.  Mr.  Matton,  on  the  same  28d  of  July,  wrote  and 
sent  to  Isaac  Cooper,  by  the  post,  the  following  letter  :^- 

"  Liverpool,  July  23d,  1856. 
**  Mr.  Isaac  Cooper. 

"  Sir, — We  are  sending  forward  the  bark  ex  Mart  to  the  address  of 
Mr.  John  B.  Sheridan,  Manchester,  by  order  of  Messrs.  Buchanan  k 
Go. ;  and  I  have  to  inform  you  that,  no  hill  cf  lading  having  get  been 
presented^  the  captain  has  given  us  a  letter  requesting  that  we  do  not 
deliver  the  said  bark  until  the  bill  of  lading^  signed  by  him  be  produced. 

"  For  the  New  Quay  Company^ 

"J.  Matton.'* 

On  the  24th  of  July  Mr.  Donaldson  telegraphed  from  Castle  Donglas 
to  Messrs.  Wilson  &  Co.,  his  agents  in  Liverpool,  to  stop  the  bark; 
having  previously,  on  the  same  day  received  the  draft  and  bill  of  lading 
returned  from  Manchester. 

The  plaintiff  first  heard  that  the  defendants  refused  to  deliver  the 
bark  to  him  on  the  24th  of  July ;  and  he  then  instructed  Mr.  Buchanan 
to  call  on  Mr.  Matton  and  ask  the  reason  why  they  would  not  deliver 
the  bark.  Mr.  Buchanan,  accordingly,  on  the  25th  of  July,  called  on 
Mr.  Matton,  and  asked  him  why  the  New  Quay  Company  would  not 
deliver  the  bark  according  to  his  orders ;  when  Mr.  Matton  said  there 
was  some  dispute  about  the  ownership  of  the  bark,  and  took  Mr.  Bu» 
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*fi^^l  c^*'^*'^'^  ^P  stairs  to  se§  Mr.  Hall,  the  Manchester  *manager  for 
"*-■  the  defendants.  Mr.  Buchanan  told  Mr.  Hall  that  it  was 
unreasonable  detaining  the  goods  after  receiving  them  from  the  plaintiff. 
Mr.  Hall  said  the  goods  were  obtained  by  fraud,  and  advised  Mr.  Ba- 
chanan  to  have  nothing  to  do  with  the  matter.  Mr.  Buchanan  told  him 
that  he  had  no  interest  in  the  matter  further  than  acting  as  agent  for 
the  plaintiff.  Mr.  Hall  then  asked  Mr.  Matton  to  bring  up  the  com- 
pany's order  with  Mr.  Buchanan's  cross  order  upon  it.  Mr.  Hall  read 
the  order  over,  and  said  it  was  all  right  as  far  as  that  was  concerned. 
The  plaintiff  subsequently  instructed  his  attorney  to  apply  to  the  de- 
fendants on  the  subject ;  and  Mr.  Potter,  his  attorney,  wrote  and  sent 
to  Mr.  Hall,  the  defendants'  manager  at  Manchester,  the  following 
letter : — 

"  13,  Cooper  Street,  Manchester,  26th  July,  1856. 
"  The  New  Company. 

*^  I  have  been  instructed  by  Mr.  Sheridan  to  state,  that,  unless  you 
immediately  deliver  to  him  the  bark  forwarded  by  your  company  to  his 
order  by  Messrs.  Buchanan  &  Co.,  of  North  John  Street,  Liverpool 
(your  charges  upon  which  he  is  prepared  to  pay,  as  already  intimated  to 
you),  he  will  hold  you  responsible  for  all  damages  he  may  sustain,  and 
commence  legal  proceedings  against  yoa  without  further  notice. 

'^Michael  Potter." 

To  this  Mr.  Hall,  on  the  part  of  the  defendants,  returned  the  follow- 
ing answer : — 

"  New  Quay  Company,  Water  Street,  Manchester, 

"  28th  July,  1856. 
"  Sir, — In  reply  to  yours  of  the  26th  instant,  I  beg  to  inform  you 
^/^qq-1   that  I  have  prior  instructions  to  hold  the  "^bark  to  order  of  con- 
■^   signors  until  the  production  of  the  bill  of  lading. 

"  William  Hall." 

The  bark  arrived  in  Manchester  on  the  24th  of  July,  and  was  ware- 
housed by  the  defendants  in  one  of  their  warehouses  at  Manchester. 
On  the  29th  of  July,  1857,  Mr.  James  Donaldson  agreed  to  sell  the 
bark  to  Mr.  Middleton,  a  tanner,  in  Manchester,  at  6^.  9«.  per  ton,  less 
2J  per  cent,  discount.  The  defendants  thereupon  delivered  to  Mr.  Mid- 
dleton a  debit-note  of  their  charges,  amounting  to  14Z.  16«. 

Jonas  Greenwood,  a  workman  in  Mr.  Middleton*s  employ,  was  shortly 
afterwards  sent  to  the  defendants*  wharf  by  Mr.  Middleton,  to  cart  away 
the  bark.  After  removing  part  of  the  bark,  the  company's  servants 
interfered,  and  refused  to  allow  him  to  cart  away  the  remainder,  until 
he  had  paid  the  14/.  16«.  for  carriage  hire.  Greenwood  subsequently 
produced  the  debit-note  which  had  been  delivered  to  Mr.  Middleton, 
and  paid  the  defendants  the  14/.  16«. ;  and  the  defendants*  agent  wrote 
a  receipt  on  the  debit-note.  The  defendants*  servants  then  delivered 
the  remainder  of  the  bark  to  Greenwood  on  account  of  Mr.  Middleton, 
and  he  carted  it  away. 

It  is  not  unusual  for  there  to  be  no  bill  of  lading  for  goods  carried  by 
sea,  in  the  coasting- trade. 

The  question  for  the  opinion  of  the  court  is,  can  the  plaintiff  main- 
tain this  action  against  the  defendants.    If  the  court  shall  be  of  opinion 
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that  the  plHintiflf  can  maintain  this  action  against  the  defendants,  the 
verdict  is  to  be  entered  for  the  phi  in  tiff  on  such  issues  as  the  court  may 
direct,  and  for  such  an  amount  of  damages  as  the  court  maj  direct.  If 
the  court  shall  be  of  opinion  that  the  plaintiff  cannot  maintain  this  action 
against  the  defendants,  the  verdict  is  to  be  entered  for  the  defendants 
on  soch  issues  as  the  court  may  direct. 

*The  court  is  to  be  at  liberty  to  draw  any  inference  of  fact  r^^o^. 
which  a  jury  might  draw.  '- 

Mdliah  (with  whom  was  Hilly  Q.  C),  for  the  plaintiiT. — The  Messrs. 
DoQuldson,  the  original  owners  of  the  bark  in  question,  contracted  to 
sell  it  to  Cooper,  to  be  paid  for  on  receipt  of  the  bill  of  lading,  and 
Cooper  contracted  to  sell  it  to  the  plaintiff,  a  bon&  fide  purchaser  for 
Take,  and  without  notice  of  any  fraud.     Messrs.  Donaldson  shipped  the 
bark  for  Liverpool,  sending  to  Manchester  a  bill  of  lading,  to  be  handed 
to  Cooper  there  on  payment  of  the  price  of  the  bark.     Cooper,  however 
(who  it  was  plain  intended  to  get  possession  of  the  bark  without  paying 
for  it),  could  not  be  found.     The  vessel. with  the  bark  on  board  having 
arrived  at  Liverpool,  the  master  addressed  himself  to  the  defendants,  by 
whom  as  carriers  the  bark  was  to  be  conveyed  to  Manchester  for  Cooper. 
The  freight  to  Liverpool  having  been  paid  there,  the  bark  is  carried 
thence  by  the  defendants  to  Manchester,  and  there  warehoused  by  them 
for  the  plaintiff.      The  defendants,  however,  subsequently  choose  to 
attorn  to  the  Messrs.  Donaldson ;  and  they  sell  the  bark  to  one  Middle* 
ton,  to  whom  the  defendants  deliver  it.     Under  these  circumstances, 
two  questions  are  presented  for  the  opinion  of  the  court, — ^first,  whether, 
as  between  Messrs.  Donaldson  and  the  plaintiff,  there  was  a  delivery  of 
the  bark  to  the  plaintiff, — secondly,  whether  there  was  or  not,  was  there 
not  such  a  contract  for  the  carriage  of  the  bark  for  the  plaintiff  as  to 
preclude  the  defendants  from  questioning  his  title  to  it.      The  only 
answer  which  could  be  suggested  to  the  first  of  these  propositions,  is, 
either  that  there  was  stoppage  in  transitu,  or  that  there  was  such  fraud 
on  tlie  part  of  Cooper  as  to  render  the  sale  to  him  voidable.    Now,  ordi- 
narily, the  right  of  an  unpaid  vendor  to  stop  goods  in  transitu  is  at  an 
end  when  the  goods  *have  either  actually  or  constructively  arrived  r^goc 
at  their  destination,  and  reached  the  hands  of  the  consignee :  and,   ^ 
although,  as  between  the  vendor  and  vendee,  the  contract  may  be  void- 
able on  the  ground  of  fraud,  the  former  cannot  declare  his  election  to 
treat  it  as  void  after  the  goods  have,  as  here,  passed  into  the  hands  of  a 
bona  fide  purchaser  for  value :  that  is  clearly  established  by  White  v. 
Garden,  10  C.  B.  919  (E.  C.  L.  R.  vol.  70).     As  between  Messrs. 
Donaldson  and  the  plaintiff,  there  clearly  was  a  delivery  of  the  bark  to 
him  when  it  was  delivered  to  the  defendants,  who  were  to  carry  it  as  his 
agents  from  Liverpool  to  Manchester.     Even  before  the  bark  was  deli- 
vered into  the  barges  of  the  New  Quay  Company,  there  was  a  construc- 
tive delivery  to  the  plaintiff.     James  Donahlson  having  assented  to  the 
payment  of  the  freight  at  Liverpool  by  Buchanan,  the  plaintiff^s  agent, 
it  was  not  competent  to  him  afterwards  to  intercept  the  delivery  of  the 
bark  to  the  plaintiff.     The  delivery  of  part  of  the  bark  would,  as  a 
general  rule,  enure  as  a  delivery  of  the  whole,  so  as  to  vest  the  proper^ 
in  the  whole  in  the  consignee :  Slubey  t;.  Hay  ward,  2  H.  Black.  504 ; 
Hammond  v.  Anderson,  1  N.  R.  69.     In  Bunney  v,  Poyntez,  4  B.  &  Ad. 
568  (E.  G.  L.  R.  vol.  24),  that  rule  was  held  not  to  apply  where  th^ve 
VOL.  IV. — 25 
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was  a  manifest  intention  to  separate  the  part  delivered  from  the  residue: 
iind  Pollock,  C.  B.,  observing  upon  that  case  in  Tanner  v.  Scovell,  14 
M.  &  W.  28,  86,t  says, — '*  Lord  Tenterden  says  in  the  case  of  Bunney 
V.  Poyntez,  that  the  delivery  in  Slubey  v.  Hayward  was  'the  delivery 
of  part  of  the  cargo,  made  in  the  progress  of  and  with  a  view  to  the 
delivery  of  the  whole;'  because  you  could  not  take  the  whole  of  the 
cargo  at  one  time,  but  must  take  hogshead  by  hogshead,  or  sack  by 
sack,  as  the  case  may  be.  If  there  was  no  intention  to  separate  the 
particular  part  delivered  from  the  remainder,  that  incipient  delivery,  so 
*6^n   ^^  speak, — that  inchoate  delivery — will  amount  to  a  *determina- 

^  tion  of  the  right  to  stop  in  transitu."  Here,  the  delivery  of  the 
twenty  tons  was  made  in  the  progress  of  and  with  a  view  to  the  delivery 
of  the  whole.  [Crowdbr,  J.,  referred  to  Crawshay  v.  Eades,  1  B.  &  C. 
181  (E.  C.  L.  R.  vol.  8),  2  D.  &  R.  288  (E.  C.  L.  R.  vol.  16),  where 
Bayley,  J.,  says :  "  There  can  be  no  doubt,  that,  wherever  there  is  a 
complete  delivery  of  part  of  one  entire  cargo  to  the  consignee,  the  trau- 
situs  is  ended,  and  the  consignor  cannot  stop  the  remainder."  Willep, 
J. — Was  not  the  acceptance  of  the  bill  of  lading  a  condition  prece<le!it 
to  the  vesting  the  property  in  the  bark  in  the  buyer  ?]  It  is  by  no 
means  usual  to  have  bills  of  lading  in  the  coasting-trade.  At  all  eventa, 
it  is  not  competent  to  the  defendants,  after  they  have  once  assented  to 
the  plaintiff's  title,  by  receiving,  carrying,  and  warehousing  the  go^Ai 
for  him,  to  repudiate  it,  and  set  up  the  right  of  a  third  person :  Gosling 
V.  Birnie,  7  Bingh.  339  (E.  C.  L.  R.  vol.  20),  5  M.  &  P.  760. 

Manidft/,  Q.  0.  (with  whom  was  KnowleSy  Q.  C),  for  the  defend- 
ants.— Having  regard  to  all  the  circumstances  disclosed  in  the  special 
case,  the  property  in  the  bark,  as  between  Messrs.  Donaldson  and  Cooper, 
never  passed  to  the  latter.  If,  upon  the  whole,  the  court  can  see  that 
there  was  no  intention  on  the  part  of  the  vendors  that  the  property 
should  pass  until  the  bill  of  lading  had  been  accepted  and  paid  for,  and 
that  the  vendee  was  cognisant  of  that,  the  property  did  not  pass.  All 
the  cases  establish  that.  And  if  no  property  passed  to  Cooper,  the 
plaintiff  cannot  stand  in  a  better  position  in  that  respect:  Wait  r. 
Jiaker,  2  Exch.  l.f  In  the  course  of  the  argument  of  that  case,  Parke, 
B.,  says :  "  Property  never  passes,  unless  there  be  some  agreement  to 
the  effect  that  the  property  shall  pass."  And,  afterwards,  in  giving 
judgment,  the  same  learned  judge  says :  "  It  would  depend  upon  circum- 
♦6371   ^^*"ces  whether  the  property  passes,  or  whether  merely  the  *ori- 

-*  ginal  contract  is  altered  from  one  which  would  have  been  satisfied 
by  the  delivery  of  any  carriage  answering  the  terms  of  the  contract, 
into  another  contract  to  supply  the  particular  carriage, — which  in  the 
Roman  law  was  called  obligatio  certi  corporis,  where  a  person  is  boumi 
to  deliver  a  particular  chattel,  but  where  the  property  does  not  pass,  as 
it  never  did  by  the  Roman  law,  until  actual  delivery ;  although  the  pro- 
perty, after  the  contract,  remained  at  the  risk  of  the  vendee,  and,  if  lost 
without  any  fault  in  the  vendor,  the  vendee,  and  not  the  vendor,  was 
the  sufferer.  The  law  of  England  is  different :  here,  property  dees  not 
pats  until  there  is  a  bargain  with  respect  to  a  specific  article^  and  every- 
thing is  done  whichy  according  to  the  intention  of  the  parties  to  the  b^xr- 
gain^  was  necessary  to  transfer  the  property  in  it**  [Willes,  J.,  referred 
to  Van  Casteel  v.  Brooker,  2  Exch.  GQl.f]  This  doctrine  was  acted 
upon  in  Brandt  v.  Bowlby,  2  B.  &  Ad.  932  (E.  C.  L.  R.  vol.  22),  and 
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&s  strongly  expressed  as  in  anj  case  in  the  books.     There,  B.,  a  mer- 
chant in  England,  in  June  and  July,  1830,  sent  orders  for  the  purchase 
of  com  to  the  plaintiffs  in  Russia,  desiring  them  to  draw  upon  H.  &  Go. 
in  London  for  the  amount,  and  he  chartered  a  ship  belonging  to  the 
defendants,  and  sent  it  to  Russia  to  be  freighted.    On  the  28th  of  July, 
B.  wrote  a  letter,  cancelling  the  orders  he  had  given.    Upon  the  8th  of 
August,  1830,  the  plaintiffs  informed  B.  that  they  had  purchased  a  cargo 
for  the  ship,  and  should  despatch  it  as  soon  as  possible,  addressed  to  fi. 
k  Co.,  London,  expressing  a  hope  that  he  would  approve  of  what  they 
had  done,   notwithstanding   his  last-mentioned   communication.      The 
cargo  was  afterwards  shipped,  and  the  plaintiffs  by  letter  informed  B. 
that  they  had  shipped  it  on  his  account,  and  that  they  had  forwarded  an 
mdarsed  bill  of  lading  to  H.  &  Co.,  drawing  upon  them  for  part  of  the 
price,  and  upon  him  (B.)  for  the  residue ;  and  they  ^enclosed  an   r^c^oo 
unendorsed  bill  of  lading  to  B.,  and  an  invoice  of  the  wheat,  in    ^ 
which  it  was  stated  to  be  bought  for  his  order  and  on  his  account.    The 
bills  of  exchange  enclosed  in  this  letter  were  dishonoured,  whereupon 
the  plaintiffs'  agent  in  London  delivered  the  endorsed  bill  of  lading  to 
H.  &;  Go.     On  the  2d  of  October,  B.  confirmed  the  revocation  of  his 
order,  and  on  the  24th  of  November  the  agent  of  the  plaintiffs  in  Eng- 
land gave  notice  to  the  agent  of  B.  that  he  should  retain  the  whole  of 
the  wheat  for  the  plaintiffs.     B.' afterwards  became  desirous  of  having 
the  wheat,  and  the  master  of  the  vessel  in  which  the  wheat  was  shipped 
delivered  it  to  B.'s  orders,  and  not  to  H.  &  Go.  pursuant  to  the  bill  of 
lading.     In  an  action  brought  against  the  shipowners  for  not  delivering 
pursuant  to  the  plaintiffs'  orders,  it  was  contended  that  the  plaintiffs 
vcre  entitled  to  recover  nominal  damages  only,  because  the  property  in 
the  wheat  had  actually  vested  in  B.  by  the  shipment.     But  the  court 
held  that  the  property  did  not  vest  in  B.  absolutely  upon  the  shipment, 
but  only  subject  to  a  condition,  that  the  bills  were  accepted ;  and  that, 
in  default  of  acceptance,  it  never  did  vest  in  him ;  and,  consequently, 
that  the  plaintiffs  were  entitled  to  recover  the  value  of  the  wheat  at  the 
time  when  it  was  delivered  to  B.'s  order.     Bayley,  J.,  there  says:  "I 
agree  to  the  law  laid  down  in  argument,  that  a  contract  cannot  be  re- 
scinded by  one  only  of  two  contracting  parties ;  but  the  question  in  this 
case  is,  whether  the  property  in  the  goods  shipped  ever  vested  in  B.  at 
all.     That  depends  entirely  on  the  intention  of  the  consignors.     The 
fact  of  their  transmitting  the  unendorsed  bill  of  lading  to  B.,  and  an 
endorsed  one  to  H.  &  Co.,  shows  clearly  that  they  did  not  intend  that 
the  property  in  the  wheat  should  vest  absolutely,  in  B.,  but  should  be 
subject  to  a  condition  that  the  bills  were  accepted."     Turner  v.  The 
Trustees  of  the  Liverpool  Docks,  *6  Exch.  543,t  and  many  other   r*gQQ 
cases,  are  to  the  same  effect.    In  the  present  case  there  is  abund-   ^ 
ant  evidence  that  the  bark  was  never  intended  to  vest  in  Cooper  until 
he  had  accepted  the  bill  of  lading  and  paid  the  price.     The  important 
point  of  time  is,  when  the  bark  had  arrived  at  Liverpool  and  the  parties 
luet.     All  of  them  knew  that  there  was  a  bill  of  lading,  without  which 
neither  Cooper  nor  any  person  claiming  through  him  could  get  the  bark. 
[Crowder,  J. — Did  not  the  defendants   undertake  to   carry  for  and 
deliver  to  tlie  plaintiff?]     The  question  is,  was  there  any  delivery  ?     It 
is  submitted  that  there  was  not :  the  bark  was  put  on  board  the  com- 
pany's boats  upon  the  faith  of  Buchanan's  assertion  that  all  was  right. 
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[WiLLBS,  J.— Can  yon  set  up  the  jus  terii  ?]  It  was  allowed  in  Coxe 
v.  Harden,  4  East  211,  1  J.  P.  Smith  20.  A  delivery  under  a  mis- 
take, or  procured  by  fraud,  is  no  delivery:  Bishop  t;.  Shillito,  2  B.  & 
Aid.  829  ti. ;  Godts  v.  Rose,  17  C.  B.  229  (E.  C.  L.  R.  vol.  84). 
[WiLLES,  J. — The  sending  a  bill  for  acceptance  through  an  agent,  to 
whom  the  bill  of  lading  is  also  sent,  is  evidence  that  the  delivery  is 
conditional  on  the  acceptance  of  the  bill :  Wilmshurst  v.  Bowker,  7  M. 
fc'G.  882  (B.  C.  L.  R.  vol.  49),  8  Scott  N.  B.  571 ;  Key  v.  Cotesworth, 
7  Exch.  695.*f]  The  question  is  whether  the  goods  were  still  in  transitu, 
and  whether  Messrs.  Donaldson  had  a  right  to  stop  them.  In  the  notes 
to  Lickbarrow  v.  Mason  (2  T.  R.  68,  1  H.  Bl.  857,  6  East  21),  in  1 
Smith's  Leading  Cases  (4th  edit.)  646,  it  is  said  :  '*  The  rule  to  be  col- 
lected from,  all  the  cases,  is,  that  goods  are  in  transitu  so  long  as  they 
are  in  the  hands  of  the  carrier  as  such,  whether  he  was  or  was  not 
appointed  by  the  consignee,  and  also  so  long  as  they  remain  in  any  placs 
<0f  deposit  connected  with  their  transmission.  But  that,  if,  after  their 
arrival  at  their  place  of  destination,  they  be  warehoused  with  the  car- 
tier,  whose  store  the  vendee  uses  as  his  own,  or  even  if  they  be  ware- 
*6401  ^^^^^^  ^'^^  *^®  vendor  himself,  *and  rent  be  paid  to  him  for 
-'  them,  that  puts  an  end  to  the  right  to  stop  in  transitu."  If  that 
be  the  true  rule,  it  is  clear  that  the  bark  in  question  was  in  course  of 
transmission  until  it  reached  Manchester,  the  place  of  its  ultimate  desti- 
nation. [Williams,  J. — If  Messrs.  Donaldson  had  demanded  the  bark, 
the  defendants  would  have  had  no  answer.  That  shows  that  they  ought 
to  have  the  right  to  s^t  up  the  jus  tertii ;  otherwise,  they  might  be  liable 
to  two  actions.]  The  right  to  stop  in  transitu  subsists  until  the  goods 
have  come  to  the  actual  possession  of  the  buyer  as  owner :  James  9. 
Griffin,  1  M.  &  W.  20.t 

Hellish^  in  reply,  referred  to  1  Smith's  Leading  Cases  546,  where  it 
is  said :  ^'  The  arrival  of  the  goods  at  a  place  where  they  are  to  be  at 
the  orders  of  the  buyer,  in  the  hands  of  persons  who  are  to  keep  them 
for  him,  is  an  end  of  the  transitus,  although  the  place  be  not  that  of 
their  ultimate  destination  :  Wentworth  v.  Outhwaite,  10  M.  &  W.  436  ;t 
Dodson  V.  Wentworth,  5  Scott  N.  R.  821,  4  M.  &  G.  1080  (E.  C.  L.  R. 
vol.  48) ;  because  in  such  a  case  the  goods  have  got  into  the  hands  of 
agents  for  the  buyer,  not  concerned  merely  in  the  carriage  of  the  goods. 
And  the  same,  as  it  seems,  where  the  goods  have  got  into  the  hands  of 
a  person  employed  by  the  buyer  to  receive  them  from  the  first  carrier, 
or  out  of  the  warehouse  where  they  were  when  sold,  and  give  them  a 
li«w  destination,  as  in  Valpy  v.  Gibson,  4  C.  B.  887  (E.  C.  L.  R.  vol.  56)." 

Cur.  *adv.  vult. 

WiLLKS,  J.,  now  delivered  the  judgment  of  the  court : — 

This  was  an  action  brought  to  recover  the  value  of  a  quantity  of  oak- 
bark  alleged  to  belong  to  the  plaintiff. 

The  first  count  was  against  the  defendants  as  common  carriers  for  not 
delivering  the  oak-bark  at  Manchester,  pursuant  to  a  delivery  to  them 
by  the  plaintiff  for  that  purpose  at  Liverpool.  The  second  count  was 
in  trover. 

♦6411       *The  material  pleas  to  the  first  count  are,  one  which  denies 
-'  the  bailment,  and  another  which  states  that  the  goods,  before  their 
bailment  to  the  defendants,  had  been  fraudulently  obtained  by  the  plain 
tiff  from  Messrs.  Donaldson,  to  whom  they  belonged,  and  that,  after 
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BQch  bailment,  and  before  any  breach  of  duty  on  the  defendants'  part, 
Donaldsons  demanded  the  goods,  and  the  defendants  delivered  them  up 
to  them,  which  is  the  cause  of  action  complained  of. 

It  appears  that  a  person  named  Cooper,  who  resided  at  Manchester, 
ordered  the  goods  of  Donaldsons,  who  were  in  business  at  Dumfries,  in 
Scotland.  They  were  shipped  at  Dumfries  free  on  board  the  Mart 
(Amess),  a  vessel  provided  by  Donaldsons  at  the  request  of  Cooper,  but 
of  which  Donaldsons  were  not  the  owners,  to  be  delivered  at  Liverpool 
to  the  defendants,  who  were  wharfingers  and  carriers  there,  to  be  by 
them  forwarded  to  Cooper  at  Manchester. 

The  bill  of  lading  was  obtained  by  Donaldsons  on  the  12th  of  July, 
and  it  was  made  out  deliverable  to  Cooper  or  his  assigns.  On  the  same 
day,  Donaldsons  signed  an  authority  to  the  master  in  the  following 
terms,  addressed  to  ^'  The  New  Quay  Company,  carriers  to  Manchester, 
OQ  behalf  of  Mr.  Isaac  Cooper :" — 

**  Corsock  by  Dumfries,  12  July,  1856. 

"  Gentlemen, — Please  to  pay  Mr.  John  Amess  the  sum  of  202.,  in  full 
of  freight  of  bark  per  sloop  Mart." 

Some  obscurity  has  arisen  from  this  document  having  been  introduced 
into  the  special  case  out  of  the  order  of  time :  but  it  is  clear,  from  the 
date,  that  it  was  given  to  the  master  at  the  time  the  bill  of  lading  was 
signed. 

The  goods  were  to  be  paid  for  in  cash  against  the  bill  of  lading. 
Accordingly  Donaldsons,  on  the  14th  of  July,  drew  upon  Cooper  for 
the  price  at  '*  on  demand,"  and  forwarded  the  bill  of  lading  and  the  bill 
of  exchange  through  their  bankers  to  the  Manchester  and  ^Sal*  r^^^o 
ford  Bank,  with  instructions  to  present  the  bill  for  acceptance.  ^ 
The  effect  of  this  course  was,  that  Donaldsons  did  not  part  with  the  bill 
of  lading ;  and  their  evident  intention  was,  not  to  do  so  until  Cooper 
accepted  the  bill  for  the  price  of  the  goods.  Such  acceptance  was  a 
condition  precedent  to  the  acquisition  of  any  right  by  Cooper  to  the  bill 
of  lading  or  the  possession  of  the  goods :  and,  indeed,  the  transaction 
being  for  cash,  the  bank  at  Manchester  would  doubtless  not  have  parted 
with  the  bill  of  lading  until  the  bill  of  exchange  was  not  only  accepted, 
but  paid.  The  bank,  upon  receipt  of  the  documents,  sought  Cooper  in 
rain  at  the  address  which  he  had  given.  He  was  not  to  be  found :  and 
indeed  it  is  obvious  that  he  could  not,  or  did  not  intend  to  pay  for  the 
goods,  and  wanted  to  obtain  them  or  their  value  without  payment.  After 
many  fruitless  inquiries  for  him,  the  Manchester  and  Salford  Bank  at 
length  returned  the  documents  to  Donaldsons  at  Dumfries,  who  received 
them  back  here  on  the  24th  of  July. 

On  the  14th  of  July,  Cooper  wrote,  in  appearance  from  the  address 
where  he  was  not  to  be  found  by  the  bank,  the  following  letter  to  the 
defendants : — 

"  Gentlemen,— I  have  a  cargo  of  bark  from  Dumfries,  by  the  Mart, 
of  Perth,  which  I  expect  in  daily,  and  have  ordered  to  come  into  your 
hands.  The  captain's  charge  for  freight  is  20Z.,  which  I  will  remit  you 
or  send  as  soon  as  she  comes  to  Liverpool,  with  further  instructions.  Be 
good  enough  to  inform  me  of  the  arrival." 

Cooper  never  in  fact  paid  even  the  freight ;  and  that  was  afterwards 
paid  by  Buchanan  &  Co.,  of  Liverpool,  the  agents  of  the  plaintiff,  under 
the  following  circumstances :— > 
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The  plaintiff  was,  on  the  14th  of  July,  applied  to  by  Thomas,  as 
*fi4^T  agent  for  Cooper,  to  advance  the  freight.  *0n  the  15th  of  July, 
-I  he  agreed  to  do  so,  upon  having  the  bark  transferred  to  his  order. 
He  on  the  same  occasion  offered  to  buy  it  of  Cooper  at  an  advance  of 
108.  per  ton  on  the  invoice  price ;  and  Cooper  asked  time  to  consider 
the  offer. 

On  the  17th  of  July  the  vessel  arrived  in  Liverpool ;  and  on  the  same 
day  Cooper  was  informed  by  the  defendants  of  her  arrival,  and  wrote 
them  the  following  letter : — 

"  Gentlemen, — Your  note  of  to-day  came  duly  to  hand,  of  the  arrival 
of  the  vessel  laden  with  bark  for  me.  •  I  have  ordered  Buchanan  &  Co., 
of  North  John  Street,  Liverpool,  to  call  on  you  to  pay  freight,  &c. ;  and 
you  may  act  by  their  instructions." 

On  the  19th  of  July,  the  plaintiff  bought  the  bark  of  Cooper,  upon 
the  terms  of  his  offer  of  the  15th ;  and  the  invoice  was  left  with  him  by 
Cooper,  who  thereupon  sent  the  defendants  a  telegraphic  message,  in 
the  following  terms : — *'  Please  to  transfer  the  bill  of  lading  beloDging 
to  me,  to  Buchanan  &  Co." 

On  the  same  evening,  John  Buchanan,  who  throughout  was  the  plain- 
tiff's agent,  was  informed  by  Matton,  the  agent  of  the  defendants,  that 
he  had  received  Cooper's  letter,  and  his  telegraphic  message  that  the 
'^  bill  of  lading"  should  be  transferred  to  his,  Buchanan's,  firm.  Buchanan, 
therefore,  then  learned  that  there  was  a  bill  of  lading.  He  requested 
that  the  bark  should  be  sent  to  Manchester,  and  the  freight  paid  there: 
but  Matton  insisted  that  it  should  be  paid  in  Liverpool.  Matton  then, 
at  Buchanan's  request,  gave  him  an  order  addressed  to  the  captain,  as 
follows : — 

"Liverpool,  July  19th,  1856. 

"  To  the  captain  and  owners  of  the  Mart,  of  Perth. 

"  You  will  please  deliver  to  the  order  of  Messrs.  Buchanan  &  Co.  the 
cargo  of  bark  per  said  vessel  from  Dumfries,  they  paying  all  expenses 
of  freight,  &c." 

*6441       *This  order  was  sent  the  same  evening  to  the  plaintiff,  with  a 
^   letter  from  Buchanan,  informing  him  that  the  bark  would  not  be 
delivered  without  payment  of  the  freight  in  Liverpool. 

On  the  same  day  James  Donaldson,  one  of  the  vendors,  arrived  in 
Liverpool, — for  what  purpose  does  not  appear. 

On  Monday,  the  21st  of  July,  the  plaintiff  sent  20L  to  Buchanan  & 
Co.,  to  pay  the  freight.  On  the  same  day,  an  interview  took  place  be- 
tween James  Donaldson,  Amess  (the  master  of  the  Mart),  and  Buchanan, 
to  which  and  the  subsequent  payments  and  delivery  of  the  cargo  so 
much  importance  is  alleged  by  the  plaintiff  to  belong,  that  we  recite 
them  in  the  terms  of  the  special  case, — premising  that  Donaldson  does 
not  appear  to  have  uttered  a  word  from  beginnmg  to  end  of  that  inter- 
view, that  nothing  said  thereat  in  his  presence  was  untrue,  and  that 
nothing  was  concluded  thereat.  This  statement  in  the  case  is  as  fol- 
lows : — 

"  On  Monday,  the  21st,  after  Mr.  John  Buchanan  had  received  from 
the  plaintiff  the  20?.  and  the  defendants'  order,  Mr.  James  Donaldson 
and  Mr.  Amess,  the  master  of  the  Mart,  called  together  on  Mr.  John 
Buchanan.  The  master  asked  Mr.  John  Buchanan  to  give  him  a  little 
money  on  account  of  the  freight.     Mr.  Buchanan  said  he  was  prepared 
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to  paj  all  the  freight.  Mr.  Buchanan  asked  the  master  where  the  bill 
of  lading  was.  The  master  said  he  did  not  know  where  it  was,  though 
be  had  signed  one ;  but  that  here  was  the  master  of  the  bark,  meaning 
Mr.  Donaldson,  said  that  he  had  passed  the  bill  of  lading  on  to  Cooper, 
and  it  should  have  been  in  their  possession  by  now.  Mr.  Buchanan  said 
the  thing  was  all  right ;  he  had  the  freight  in  his  pocket.  Mr.  Buchanan 
then  made  an  appointment  for  them  to  meet  him  at  the  defendants* 
office  at  half-past  two  in  the  afternoon.  The  master  *accord-  rijco^e 
inglj  met  him  at  the  defendants'  ofBce ;  but  Mr.  Donaldson  did  ^ 
not  accompany  him.     The  master  produced  the  following  order : — 

"'Corsock,  12th  July,  1856. 
" '  The  New  Quay  Company,  carriers  to  Manchester,  on  behalf  of  Mr. 
Isaac  Cooper. 

"*  Gentlemen, — Please  to  pay  Mr.  John  Amess  the  sum  of  20Z. 
sterling  in  full  of  freight  of  bark  per  ship  Mart. 

" '  Per  pro.  James  Donaldson, 
"'James  M'Phbrson.' 

"Mr.  Buchanan  paid  the  master  the  20?.  for  the  freight,  and  the 
following  receipt  was  written  across  the  last-mentioned  order,  and  signed 
by  the  master,  and  a  receipt-stamp  aflSxed  to  it, — '  Received  from  Messrs. 
Buchanan  &  Co.  the  sum  of  201.  as  freight  (on  the  bark)  per  sloop  Mart 
of  Perth.'  Mr.  Buchanan  then  showed  Mr.  Matton  the  last-mentioned 
order  and  receipt,  and  asked  Mr.  Matton  if  he  could  take  the  bark  up 
for  Mr.  Sheridan  to  Manchester,  and  stow  it  for  him  there.  Mr.  Matton 
told  him  he  could.  Mr.  Buchanan  then  wrote  the  following  directions 
across  the  defendants'  order  of  the  19th  of  July, — *The  New  Quay 
Company  will  please  to  forward  the  cargo  of  bark  per  Mart,  of  Perth, 
to  Manchester,  and  there  to  warehouse  it  for  Mr.  John  B.  Shoridan,  34, 
Cannon  St.,  Manchester,  or  his  order ;  and  please  to  pay  the  charges 
thereon,  the  freight  beincr  paid  here,  on  his  account,  by  us,  and  oblige 
Buchanan  &  Co.'  And  Mr.  Buchanan  left  that  order  with  Mr.  Matton. 
On  the  22d  of  July,  the  plaintiff,  at  Cooper's  request,  paid  Cooper  21?., 
and  took  from  him  a  receipt  for  41Z.  as  paid  on  account  of  freight  and 
expenses  of  oak-bark.  The  plaintiff  had  not  heard  that  there  was  any 
dispute  about  the  bark  at  the  time  he  paid  the  41Z.  On  the  23d  of  July, 
about  two-thirds  of  the  bark  was  removed  from  the  Mart  into  one  of  the 
defendants*  boats  to  be  taken  to  Manchester." 

*Afterwards,  upon  the  same  day,  the  master  appears  to  have  r*fl4g 
taken  alarm,  and  finding,  upon  inquiry  of  Matton,  that  the  bill  of  ■- 
lading  had  not  come  to  hand,  he  demanded  a  return  of  the  bark,  and  at 
first  refused  to  deliver  the  residue.  Matton,  however,  induced  him  to 
deliver  the  residue  of  the  bark,  and  peimit  them  to  carry  the  whole  to 
Manchester,  subject  to  his  order.  This  arrangement  was  expressed  in 
the  following  letter,  to  which  Matton  assented  : — 

"Liverpool,  23d  July,  1856. 
"Mr.  Joseph  Matton,  agent  for  the  New  Quay  Conpany. 
"  Sir, — I  request  that  you  will  not  deliver  the  car^o  of  bark  received 
by  you  this  day  from  the  sloop  Mnrt,  until  the  bill  of  lading  signed  by 
me  for  the  same  is  produced  by  the  party  applying  f  jr  the  said  bark  on 
its  arrival  at  Manchester. 

(Signed)    "John  AxMess." 
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On  the  same  day,  Matton  informed  Cooper  of  that  arrangement. 

On  the  24th  of  July,  upon  receiving  back  the  unaccepted  draft  and 
the  bill  of  lading,  Messrs.  Donaldson  telegraphed  to  Liverpool  to  stop 
the  bark  ;  and  on  th.it  day  the  plaintiff  learned  that  it  bad  been  stopped, 
and  that  the  defendants  would  not  deliver  it,  on  the  ground  of  the  owner- 
ship being  disputed. 

A  correspondence  took  place,  the  result  of  which  was,  that  the  defend- 
ants i*efused  to  deliver  the  bark  to  the  plaintiff;  and,  on  the  29th  of 
July^  hy  Donaldsons'  directions,  they  delivered  it  to  Middleton,  a 
purchaser  from  Donaldsons.  They  at  the  same  time  delivered  to  Mid- 
dleton a  debit  note  made  out  to  the  plaintiff  as  debtor,  for  the  carriage 
of  the  bark  from  Liverpool  to  Manchester,  142.  16«.  Middleton  was 
required  to  pay  that  sum  before  he  removed  the  goods,  and  got  a  receipt 
upon  the  debit  note. 

*R4.71       *T^^^  above   statement  contains  all  the  material  fhcts.    We 
^  have  thought  it  necessary  to  preface  our  judgment  with  that  state- 
ment, because,  when  the  facts  are  stated  clearly,  it  will  be  clear  what  the 
judgment  ought  to  be. 

The  first  question  arising  upon  the  facts,  is,  whose  were  the  goods 
when  the  defendants  refused  to  deliver  them  to  the  plaintiff?  They 
were  Donaldsons*  when  they  were  shipped,  and  they  were  to  become 
Cooper's  upon  his  paying  for  them  and  obtaining  the  bill  of  lading. 
This  he  never  did ;  nor  did  he  in  any  way  acquire  a  right  to  the  pos- 
session of  the  goods :  consequently,  Sheridan  acquired  no  right  by  the 
purchase  from  Cooper.  But  it  was  argued  that  he  did  acquire  such  a 
right  by  the  conduct  of  James  Donaldson  on  the  21st  of  July,  at  the 
interview  in  Liverpool,  and  by  the  subsequent  payments  made  by  the 
plaintiff  in  consequence  of  such  conduct.  An  attentive  consideration 
of  the  facts  will,  however,  negative  this. 

Upon  the  19th  of  July,  Buchanan  knew  that  there  was  a  bill  of  lading. 
Donaldson  does  not  appear  to  have  known  anything  of  the  plaintiff,  or 
that  there  was  a  purchaser  from  Cooper.  The  plaintiff's  name  had  not 
previously  been  mentioned.  Donaldson  said'  nothing  at  the  interview ; 
and  all  that  the  master,  who,  by  the  bye,  was  not  Donaldson's  a^ent, 
said  that  Donaldson  had  said,  was  true,  namely,  that  he  had  passed  the 
bill  of  lading  on  to  Cooper,  and  it  should  have  been  in  their  possession 
by  now.  This  was  a  statement  of  the  master  made  in  answer  to 
Buchanan's  question  where  the  bill  of  lading  was,  and  it  was  doubtless 
made  to  induce  Buchanan  to  pay  upon  the  supposition  that  the  bill  of 
lading  was  in  Cooper's  hands ;  but  every  word  of  it  was  true.  Buchanan's 
answer,  that  ''  the  thing  was  all  right ;  he  had  the  freight  in  his  pocket," 
— if  sincere,  shows  that  both  parties  were  honestly  mistaken  in  supposing 
♦6481  ^^^^  *  Cooper  probably  had  the  bill  of  lading,  and  further  shows 
-'  that  Buchanan  was  inclined  to  act  upon  his  belief  of  the  fact. 
He  clearly  did  not  act  upon  what  then  passed,  or  say  be  would ;  for,  if 
he  did,  he  would  then  and  there  have  paid  the  captain  the  freight  If 
he  had  done  so,  it  would,  in  our  opinion,  have  made  no  difference:  bat 
he  did  not.  In  fact,  no  arrangement  was  then  come  to,  but  Buchanan 
made  an  appointment  for  Donaldson  and  the  master  to  meet  him  at  the 
defendants'  office  at  half-past  two  in  the  afternoon.  Donaldson  did  not 
attend  that  appointment,  and  appears  to  have  taken  no  further  part. 
The  master  and  Buchanan  did  attend;  and  the  master  produced  the 
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order  already  observed  upon,  of  the  12th  of  July  (given  when  the  bill 
of  lading  was  signed),  and  Buchanan  thereupon  paid  him  the  freight, 
wicbout  any  further  inquiry  or  communication  from  Donaldson.  The 
production  of  this  document  and  the  payment  made  upon  it,  were  strongly 
insiflied  upon  by  Mr.  Mellish^  in  his  very  able  argument,  as,  taken  in 
connection  with  the  interview  already  spoken  of,  constituting  a  distinct 
and  independent  authority  from  Donaldson  to  the  plaintiff  to  take  pos- 
session of  the  goods  as  buyer.  The  case  seems  ingeniously  framed  to 
make  this  view  plausible.  The  date  of  that  document,  however,  its 
address,  and  the  fact  that  it  was  not  referred  to  at  the  interview  of  the 
21st,  show  that  it  had  acquired  no  new  force  when  it  was  used.  It  was 
simply  an  authority  given  to  the  master,  when  he  signed  the  bill  of 
hiding,  requesting  the  defendants  to  do  what  is  common  among  carriers 
on  distinct  parts  of  a  route,  namely,  to  pay  the  master  his  freight,  upon 
receiving  the  goods ;  and  it  was  of  course  given  in  the  expectation  that 
the  defendants  would  be  furnished  by  the  buyer  with  the  bill  of  lading, 
and  that  he  would  pay  them  the  entire  freight,  including  what  they  had 
paid  the  master  of  the  vessel,  *upon  the  delivery  of  the  goods  ruiOAq 
at  Manchester.  We  cannot,  therefore,  think  that  Donaldsons'  '- 
silence  whilst  the  master  told  the  truth  at  the  interview  where  nothing 
was  concluded,  coupled  with  his  not  attending  a  further  appointment, 
and  with  the  master  (who  was  not  his  agent)  using  a  document  made 
nine  days  before,  and  not  alluded  to  at  the  interview,  for  the  purpose 
of  obtaining  payment,  from  a  person  to  whom  it  was  not  directed,  of 
freight  which  the  defendant  had  requested  another,  and  not  the  plain- 
tiff, to  pay,  can  give  such  person,  or  his  principal,  a  right,  by  any  known 
mode  of  transfer,  to  the  possession  of  the  goods  in  respect  of  which  the 
freight  was  due.  It  is,  therefore,  clear  to  demonstration  that  the  goods 
remained  Donaldsons',  and  never  did  belong  to  the  plaintiff. 

The  only  remaining  question  is,  whether  the  defendants,  being 
employed  by  the  plaintiff  as  common  carriers,  are  thereby  precludea 
from  disputing  his  title  to  the  goods.  We  rather  doubt  whether  this 
question  arises  upon  the  first  count,  because  there  was  no  delivery  by 
&e  plaintiff  to  the  defendants  of  the  whole  of  the  bark,  and  no  contract 
for  the  carriage  of  less ;  and  upon  this  ground,  as  at  present  advised,, 
we  should  decide  that  the  verdict  ought  to  be  for  the  defendants  upofn 
the  first  plea  to  the  first  count. 

The  count  in  trover  remains  to  be  considered ;  and,  as  the  third  plea 
to  the  first  count,  striking  out  as  surplusage  the  part  imputing  fraud  to. 
the  plaintiff,,  or  with  a  slight  amendment,  also  raises  the  same  questiony^ 
it  is  necessary  to  discuss  it. 

Assuming  it  to  arise,  we  are  of  opinion  that  there  is  no  estoppel.  The 
defendants  were  common  carriers,  and  therefore  bound  to  receive  the 
goods  for  carriage.  They  could  m&ke  no  inquiry  as  to  the  ownership. 
They  have  not  voluntarily  raised  the  question;  it  was  raised  by  the 
demand  of  the  real  owner,  before  the  defendants  *had  parted  r^igcQ 
with  the  goods.  The  law  would  have  protected  them  against  the  ^ 
real  owner,  if  they  had  delivered  the  good  in  pursuance  of  their  employ- 
ment, without  notice  of  his  claim.  It  ought  equally  to  protect  them 
agamst  the  pseudo  owner,  from  whom  they  could  not  refuse  to  receive 
the  goods,  in  the  present  event  of  the  real  owner  claiming  the  goods, 
and  their  being  given  up  to  him.     The  compulsory  character  of  the 
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cmplojment  of  a  carrier  furnishes  ample  ground  for  so  holding:  and  we 
do  not  assent  to  the  altered  statement  of  the  law  in  the  later  editions 
of  Story  on  Bailments,  §§  266  and  582, — the  earlier  editions  of  that 
valuable  work  having  laid  it  down  in  accordance  with  our  view.(a) 
For  these  reasons,  we  give  judgment  for  the  defendants. 

Judgment  for  the  defendants. 

(a)  In  the  2d  edition  of  Story  on  Bailmentfl  (pablished  in  1839)|  the  learned  author,  epeaking 
of  excuses  of  carriers  for  the  non-delirery  of  goods,  says,  §  582, — "Another  excuse  is,  when  the 
goods  are  demanded  or  taken  from  the  possession  of  the  carrier  by  some  person  having  a  eape> 
rior  title  to  the  property.  It  is  generally  true  that  the  carrier  cannot  dispute  the  title  of  the 
person  who  delivers  the  goods  to  him,  or  set  up  an  adverse  title,  to  defeat  his  right  of  action 
growing  out  of  the  contract  (Anonymous,  cited  3  Esp.  N.  P.  C.  115).  But  this  is  true  only 
when  that  adverse  claim  is  not  asserted  by  the  superior  claimant  himself,  but  merely  by  the 
carrier,  of  his  own  motion.  Where  the  adverse  title  is  made  known  to  the  carrier,  if  he  is  for- 
bidden to  deliver  the  goods  to  any  other  person,  he  acts  at  his  peril ;  and,  if  the  adverse  title  \i 
well  founded,  and  he  resists  it,  he  is  liable  to  an  action  for  the  recovery  of  the  goods  (Taylor  a 
Plumor,  3  M.  <fc  Selw.  562 ;  Wilson  o.  Anderton,  1  B.  A  Ad.  450  (E.  C.  L.  R.  vol  20) )." 

In  the  corresponding  section  of  the  edition  of  1856  (which  was  referred  to  by  the  leaned 
judge  in  his  judgment),  the  law  is  thus  stated, — ''Another  excuse  which  may  be  asserted,  under 
^/:>r  1  -I  certain  circumstances,  is,  when  the  goods  are  demanded  or  taken  from  the  posaession 
-I  of  *the  carrier  by  some  person  having  a  superior  title  to  the  property.  In  genenl 
the  carrier  is  not  permitted  to  dispute  the  title  of  the  person  who  delivers  the  goods  to  him,  or 
to  set  up  an  adverse  title  to  defeat  his  right  of  action  growing  out  of  his  contract  (citing  3  Esp. 
N.  P.  C.  115,  but  giving  the  name  of  the  principal  case,  which  has  nothing  to  do  with  the 
question  ;  and  also  referring  to  Kieran  v.  Sandars,  6  Ad.  A  E.  515  (£.  C.  L.  R.  vol.  33),  Xickol- 
son  V.  Knowles,  5  Madd.  47,  Story  on  Agency,  g  217,  Story  on  Eq.  Jur.  {§  814 — ^817,  and  Story 
on  Bailments,  §2  204,  450).  And  this  is  emphatically  the  rule  when  the  adverse  claim  is  not 
asserted  by  the  superior  claimant  himself,  but  is  merely  asserted  by  the  carrier  of  his  own  mere 
motion  (Story  on  Agency,  §  217;  2  Story  on  Eq.  Jur.  gg  816,  817;  Story  on  BailmenU,  |f  450). 
Formerly  it  ieeutt  to  have  been  thought,  thatf  i/  the  adver$e  title  ioa«  ae^e'-ted  by  the  evperior 
elaimantf  and  the  carrier  had  due  notice  of  it,  and  wae  forbidden  to  deliver  it  to  the  bailor,  Jki 
might  protect  himeelf  from  reeponeibility,  and  eet  up  euch  title  ayaintt  the  bailor  (Ogle  r.  Atkin- 
son, 5  Taunt  759  (E.  C.  L.  R.  vol.  1),  I  Marsh.  323  (E.  G.  L.  R.  vol  4);  Story  on  Bailments, 
I  450).  But  thie  doctrinCf  although  perhape  maintainable  in  tome  eaeee  under  epeeial  cireum 
etaneeej  i$  now  deemed  to  be  generally  untenable  (Story  on  Bailments,  ^  266) ;  and  therefore  the 
carrier  may  be  placed  in  a  position  in  which  he  cannot  eafely  deliver  the  goode  to  either  party* 
For,  where  the  adverse  title  is  made  known  to  the  carrier,  if  he  is  forbidden  to  deliver  the 
goods  to  any  other  person,  he  acts  at  his  peril ;  and,  if  the  adverse  title  is  well  founded,  and  be 
resists  it,  he  is  liable  to  an  action  for  the  recovery  of  the  goods  by  the  person  setting  up  inch 
adverse  title  (Taylor  r.  Plummor,  3  M.  A  Selw.  562;  Wilson  v.  Anderton,  1  B.  A  Ad.  450;  2 
Story  on  Eq.  Jur.  ^^  816,  817 ;  Story  on  Bailments,  J  J  266,  450;  Story  on  Agency,  §  217),"— 
a  result  which  is  plainly  unjust. 

The  266th  section,  which  is  above  referred  to  as  the  authority  for  the  supposed  change  in  the 
law,  is  as  follows : — ''  Even  if  the  lender  is  not  the  owner  of  the  thing,  the  borrower  must  ordi- 
BArily  restore  it  to  him,  and  has  no  right  to  set  up  the  title  of  a  mere  stranger  against  bin ;  for, 
the  lender  has,  by  his  contract,  a  right  to  be  reinstated  in  his  possession  (Pothier,  Pr£t  i  Ussgey 
n.  IS,  46 ;  Story  on  Bailments,  §  230).  However,  if,  in  the  mean  time,  a  recoveiy  has  been  had 
against  the  borrower  without  his  default  (Edaon  v.  Weston,  7  Cowen,  R.  278;  Wilson  r.  Ander- 

*65^1  ^°'  ^  ^-  ^  ^^-  ^^^  ^^'  ^*  ^*  ^*  ^°^'  ^^) '  ^^^^y  °°  Bailmento,  *|  120),  or  if  the  thing 
'^J  has  been  attached  in  his  hand  in  an  adverse  suit,  that  wiU  constitute  a  sufficient  ex- 
cuse (Pothier,  PrSt  il  Usage,  n.  46;  Story  on  Bailments,  ^  120).  If  the  borrower  actually 
restores  the  thing  to  the  true  and  real  owner,  without  any  injury  or  iigustice  to  the  lender,  be 
will  no  longer  be  liable  to  any  action  (Whittier  v.  Smith,  11  Mass.  R.  210).  In  like  manner, 
if  the  thing  is  taken  out  of  the  possession  of  the  borrower  by  the  real  owner  (Shelbnry  «.  Scot- 
ford,  Yclv.  22),  or  if,  upon  a  threat  by  such  owner  to  sue  him,  he  has  delivered  up  the  thing, he 
wiU  be  discharged  (Wilson  p.  Anderton,  1  B.  A  Ad.  450,  per  Littledale,  J)." 

The  passage  printed  above  in  italics  appears  to  have  been  written  by  the  learned  author  him- 
self; for  it  is  to  be  found  in  the  3d  edition,  which  was  published  at  Boston  in  1843, — two  yean 
before  Dr.  Story's  decease,  which  took  place  on  the  10th  of  September,  1845 :  see  his  Life  and 
Letters,  edited  by  his  son.  Vol.  2,  p.  548, — and  which  editi«>n  purports  to  have  been  revised  and 
corrected  by  himself.  The  passa;jo  U  rc;)eatcd  in  the  edition  of  1846,  by  the  son  of  the  learned 
judge,  and  also  in  Mr.  Sumner's  edition  of  1851,  and  in  Mr.  Bennett's  edition  of  1856. 

The  law  as  thus  stated  in  the  later  editions  of  Story,  'n  aJopted  by  Mr.  Angell  in  his  treatise 
on  the  Law  of  Carriers,  {  335.    But  that  learned  author  adds  something  which,  if  the  lav  van 
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u  he  states  it,  would  be  equally  erroneous.  He  says  :  "  But  the  situation  of  the  bailee  is  not 
one  withoat  remedy.  He  is  not  bound  to  ascertain  who  has  the  right,  and  he  may  file  a  bill  of 
interpleader  in  a  court  of  equity.  If  the  bailee  forbears  to  adopt  that  mode  of  proceeding,  and 
makes  himself  a  party,  by  retaining  the  goods  for  the  bailor,  he  must  stand  or  fall  by  his  title." 
Tbij,  if  the  previous  statement  were  correct,  would  be  opposed  to  the  established  doctrine  in 
equity,  that  a  party  cannot  file  a  bill  of  interpleader  in  contradiction  to  the  contract  which  he 
baa  entered  into :  Crawshay  v.  Thornt(on,  7  Sim.  391,  2  Mylne  k  Gr.  1. 

Cheesman  v.  Exall,  6  Exch.  341, j*  is  somewhat  analogous  to  the  principal  case,  with  reference 
to  a  pledge.  And  the  general  question  was  argued  in  a  still  more  recent  case  of  Thome  r.  Til* 
barj,  3  HurlsL  A  N.  534, f  but  the  court  thought  that  the  plea  did  not  raise  the  point  so  as  to 
render  it  necessary  to  decide  upon  the  conflict  of  authority  which  had  been  referred  to.  In 
Dixon  i;.  Tates,  5  B.  A  Ad.  340  (E.  C.  L.  R.  vol.  27),  Lord  Wensleydale  said,— <<  The  defendant 
'n  a  warehouseman,  and  therejtre  may  set  up  the  jus  tertiL" 

la  respect  to  the  right  of  a  bailee  to  not  and  ought  not  to  interfere,  for  the 

set  up  theyus  tertiiy  see  King  v.  Rich-  mere  coDvenience  of  the  complainant, 

ards,  6  Wharton  418;  Floyd  v.  Bovard,  On  the  other  hand,  the  obstacle  to  the 

6  Watts  &'Serg.  76;  Bates  v.  Stanton,  interposition  of  the  jus  tertii  in  a  suit 

1  Duer  79 ;  Beach  v.  Bardell,  2  Id.  at  law  is  occasioned  rather  by  the  tech- 

327;  Starker  v.  Dement,  9  Gill  7;  Low-  nical  doctrine  of  estoppel,  than  by  con- 

reuce  v.  Berry,  19  Alabama   180;  1  siderations  which   would   influence   a 

Parsons   on  Contr.  679  ;  note  to  Ar-  court  of  equity,  though  the  one  may  to 

mory  v.  Delamirie,  1    Smith's  Lead,  a  great  degree  coincide  with  the  other. 

Cases,  5th  Am.  Ed.,  480.  Now  the   case   of  a    common   carrier 

Whether  a  common  carrier,  on  whom  would  seem  to  lie  outside  of  this  line 

a  claim  is  made  by  a  third  person  as  of  coincidence.     Being  bound  to  carry 

the  real  owner  of  the  goods  carried,  is  all  goods  offered  to  him,  he  can  hardly 

entitled  thereupon  to  file  a  bill  of  inter-  be  said  to  assume  any  voluntary  liabi- 

pleader,  as  suggested  by  Mr.  Angell  lity  to  the  bailor,  such  as  to  preclude 

in  the  passage  quoted  in  the  foregoing  him  from  the  consideration  of  a  court 

note,  may  perhaps  be  doubted,  as  is  of  equity;  and  as  the  law  casts  this  duty 

there  done,  if  the  right  of  the  carrier  to  receive  upon  him,  it  seems  but  just 

to  .set  up  the  title  of  that  third  person  that  he  should  be  relieved  from  those 

in  an  action  at  law,  be  denied.     Tet  it  of  its   onerous   consequences,  against 

hardly  seems  so  clear  a  case  as  the  which  had  he  been  acting  freely  he 

learned  reporter  supposes.     The  doc-  might  have  protected  himself.     Yet  in 

trine  that  no  one  who  by  contract  or  a  court  of  law  he  may  be  as  much  es- 

otherwise  has  voluntarily  assumed  an  topped  by  his  contract,  as  any  ordinary 

independent  liability  to  either  of  the  bailee.     As  a  mere  matter  of  common 

claimants,  can  file  such  a  bill,  is  per-  sense,  whether  the  carrier  be  entitled 

fectly  settled   in    England    and    this  or  not  to  set  up  xYi^jus  tertii^  his  pecu- 

country :  Sherman  v.  Partridge,  4  Duer  liar  position  \s  such  as  to  render  it 

64G ;  Adams  v.  Dixdn,  19  Geo.  513 ;  almost  impossible  for  him,  with  refer- 

Whitewater  Valley  Co.  v.  Comegys,  2  ence  to  his  general  duty  to  deliver  forth- 

Cartcr,   Ind.   469 ;    Gibson   v.   Gold-  with,  to  make  the  necessary  inquiries 

thwaite,  7   Alab.  281;  Marvin  v.  £11-  in  order  to  satisfy  himself  of  the  real 

wood,   11   Paige  365;   but  this  has  state  of  the  title.     From  this  point  of 

always  been  in  cases  such  as  that  of  view,  then,  the  interposition  of  a  court 

landlord  and  tenant,  consignor  and  con-  of  equity  would  seem  to  be   reason- 

signce,  principal  and  agent,  executor  able;   and  in  the  absence  of  any  ez- 

and  legatee,  in  which  by  reason  of  the  press  decision  on  the  point,  there  is 

relation  of  the  parties,  a  peculiar  duty  room   for  a  strong    argument   in  its 

has  arisen^  with  which  the  court  can-  favour. 
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Where  judgment  has  been  signed  (for  default  of  appearance)  npon  a  writ  specially  endorsed 
under  the  25tb  section  of  the  Common  Law  Procedure  Act,  1852, — the  affidavit  in  support  of 
an  application  by  the  defendant  to  be  let  in  to  defend,  under  the  proviso  in  s.  27,  must  not 
merely  state  that  he  has  "  a  defence  upon  the  merits,"  but  must  di»elo9e  or  mak*:  known  the 
nature  of  such  defence,  in  order  that  the  judge  may  see  that  it  really  amounts  to  a  defence. 

Thb  25th  seetion  of  the  Common  Law  Procedure  Act,  1852,  15  &  16 
Yict.  G.  76,  authorizes  a  special  endorsement  of  the  particulars  of  the 
plaintiir*8  claim,  where  it  is  for  a  debt  or  liquidated  demand  in  money, 
to  be  endorsed  on  the  writ  of  summons ;  and  the  27th  section  enacts, 
that,  ^^  in  case  of  non-appearance  by  the  defendant,  where  the  writ  of 
summons  is  endorsed  in  the  special  form  hereinbefore  provided,  it  shall 
and  may  be  lawful  for  the  plaintiff,  on  filing  an  affidavit  of  personal 
service  of  the  writ  of  summons,  or  a  judge's  order  for  leave  to  proceed 
under  the  provisions  of  this  act  [s.  22],  and  a  copy  of  the  writ  of  sum- 
mons, at  once  to  sign  final  judgment  in  the  form  contained  in  the 
schedule  (A)  to  this  act  annexed,  marked  No.  5  (on  which  judgment  no 
proceeding  in  error  shall  lie),  for  any  sum  not  exceeding  the  sum 
endorsed  on  the  writ,  together  with  interest  at  the  rate  specified,  if  any, 
to  the  date  of  the  judgment,  and  a  sum  for  costs,  &c. ;  and  the  plaintiff 
may  upon  such  judgment  issue  execution  at  the  expiration  of  eight  days 
from  the  last  day  for  appearance,  and  not  before :  provided  aiway9  that 
it  shall  be  lawful  for  the  court  or  a  judge^  either  before  or  after  final 
Judgment^  to  let  in  the  defendant  to  defend^  upon  an  application  sup- 
ported by  satisfactory  affidavits  accounting  for  the  non-appearancCy  and 
disclosing  a  defence  upon  the  merits.** 

The  defendant  was  served  with  a  writ  of  summons  specially  endorsed 
as  follows : — "  September,  1867.  To  amount  received  by  the  defendant 
for  the  use  of  the  plaintiffs  on  account  of  the  price  and  value  of  the  brig 
Isabella,  the  property  of  the  plaintiffs,  9362.  18s.  4(i/' 
maf^i  *^^  ^^^  1^^^  of  April  last  final  judgment  was  signed  against 
-^  the  defendant  for  non-appearance,  and  application  was  made  to 
Crowder,  J.,  at  Chambers,  to  set  aside  that  judgment  and  to  let  the 
defendant  in  to  defend  under  the  proviso  at  the  end  of  the  27th  section. 
The  affidavit  (of  the  defendant)  upon  which  that  application  was  founded 
was  as  follows : — **  This  action  is  brought  agitinst  me  to  recover  the 
sum  alleged  to  be  due  to  the  plaintiffs  as  mortgagees  of  the  ship  Isabella. 
I  was  not  a  party  to  the  said  mortgage,  nor  derived  any  benefit  there- 
from, and  the  debt  was  contracted  and  the  money  borrowed  by  my  co- 
owner  on  the  same  ship  before  I  became  an  owner  or  interested  therein. 
I  instructed  my  solicitor,  Mr.  J.  S.  of  M.,  to  defend  this  action  and  to 
protect  my  interest ;  but  he  has  neglected  to  do  so,  owing,  I  believe,  to 
pecuniary  embarrassments,  and  he  has  since,  as  I  believe,  left  the  town 
of  M.,  where  he  was  practising  as  an  attorney  and  solicitor.  In  con- 
sequence of  the  neglect  of  the  said  J.  S.,  judgment  was  signed  against 
me  on  the  18th  of  April  last.  I  have  a  good  defence  to  this  action  on 
the  merits,  and  I  am  desirous  of  being  allowed  to  defend  the  same,  as  I 
am  not  indebted  to  the  plaintiffs,  either  legally  or  morally,  in  one 
penny.'* 

Upon  this  affidavit,  and  upon  the  authority  of  a  case  of  Warrington 
V.  Loake,  11  Exch.  304, f  the  learned  judge  made  the  order  as  prayed. 
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Field,  on  a  former  clay  in  this  term,  obtained  a  rule  nisi  to  rescind 
that  order.  He  submitted  th:it  the  affidavit  did  not  within  the  meaning 
of  the  proviso  in  s.  27  "  disclose**  any  defence  upon  the  merits. 

J7.  James  now  showed  cause. — This  matter  was  very  fully  discussed 
in  the  Court  of  Exchequer  in  the  recent  case  of  Warrington  v.  Leake,  11 
Exch.  304,t  where  *that  court  decided  (Martin,  B,,  dissenting)  r^^rr 
that  an  affidavit  stating  the  precise  nature  of  the  defence  is  not  ^ 
requisite,  but  that  the  ordinary  affidavit  of  merits  is  sufficient :  and  that 
is  manifestly  the  convenient  course,  for  no  affidavit  can  be  received  in 
answer :  Blewitt  v.  Gordon,  1  Dowl.  N.  S.  815 :  and  any  other  decision 
would  have  the  effect  of  introducing  a  new  sort  of  affidavit  df  merits. 
In  Warrington  v.  Leake,  Pollock,  C.  B.,  says :  "  The  27th  section 
enables  a  plaintiff  to  sign  judgment  in  case  of  the  non-appearance  of  the 
defendant,  although  personal  service  of  the  writ  of  summons  has  not 
been  effected, — the  effect  of  which  may  be  that  persons,  through  some 
mistake  on  their  part,  may  find  themselves  suddenly  encumbered  with  a 
judgment  signed  against  them,  of  which  they  know  absolutely  nothing, 
or  at  least  of  which  they  have  not  received  such  notice  as  used  formerly 
to  be  required,  under  the  old  practice,  before  a  plaintiff  was  entitled  to 
sign  judgment.  This  proviso  was  intended  for  the  purpose  of  guarding 
against  such  mischief.  Now,  the  word  *  disclosing,*  if  the  proper  sources 
are  sought  to  obtain  its  true  definition,  apparently  points  to  something 
more  than  *  adverting  to,'  or  *  stating,'  or  simply  'telling,*  which  are 
some  of  its  definitions.  It  was  probably  intended  that  something  more 
was  meant,  but  of  that  I  am  by  no  means  certain.  The  legislature  has 
made  use  of  a  word  which  does  not  necessarily  convey  more  than  the 
sense  of  '  telling  ;*  and,  as  this  uncertainty  exists,  I  think  we  ought  to 
take  care  how  we  permit  a  defendant  to  be  bound  by  a  judgment  signed 
against  him  in  a  case  such  as  the  present,  in  a  mode  of  procedure  which, 
but  for  this  enactment,  would  not  be  permitted  by  the  law  of  the  land." 
Parke,  B.,  with  less  hesitation,  says :  '*  I  think  the  proviso  only  requires 
an  affidavit  satisfactorily  accounting  for  the  non-appearance,  and  the 
ordinary  affidavit  of  merits.  *I  think  the  sentence  is  not  per-  r*r»c£» 
fectly  complete  as  it  stands,  but  that  it  was  so  framed  for  the  *- 
flake  of  brevity  and  simplicity.  When  the  matter  was  before  me,  I 
could  not  see  why  more  should  be  required  than  the  ordinary  affidavit 
of  merits  under  the  old  practice,  where  the  defendant  had  appeared  and 
had  taken  several  steps  in  the  action,  and  judgment  had  been  snapped 
against  him.  I  therefore  think  the  mere  affidavit  of  merits  is  sufficient, 
without  stating  the  grr  und  of  defence,  as  used  to  be  the  case  under  the 
old  practice  of  letting  m  a  defendant  to  defend,  upon  a  simple  affidavit." 
And  Piatt,  B.,  adds:  ''In  my  opinion  the  27th  section  has  not  altered 
the  practice  with  respect  to  the  affidavit,  by  requiring  more  from  a 
defendant  than  used  to  be  required.  I  have  had  this  question  frequently 
before  me  at  Chambers,  and  I  have  come  to  the  conclusion,  that,  by 
*  disclosing*  is  meant  averring  a  good  defence  on  the  merits.  This  is 
the  only  condition  to  which  a  defendant  is  subjected  on  an  application 
to  set  aside  a  judgment,  for,  the  act  does  not  proceed  to  state  that  such 
affidavit  may  be  answered  by  an  affidavit  made  on  the  part  of  the  plain- 
tiff." [Williams,  J. — The  affidavit  here  assigns  a  bad  reason  for  the 
defendant's  alleged  non-liability.]  Independently  of  that,  the  affidavit, 
it  is  submitted,  sufficiently  discloses  that  the  defendant  has  a  defence 
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upon  the  merits.  Is  the  defendant  to  go  fully  into  his  defence  upon 
affidavit  ?  That  surely  never  could  have  been  intended.  [Coceburn, 
C.  J. — The  legislature  must  certainly  have  meant,  when  it  used  the 
word  *'  disclosing,"  something  more  than  a  mere  statement  of  the  fact 
that  the  defendant  has  a  defence  upon  the  merits.]  There  can  be  no 
more  reason  for  the  affidavit  entering  into  a  detail  of  the  nature  of  the 
defence  now  than  there  was  under  the  old  practice  where  it  was  sought 
to  set  aside  a  judgment  signed  for  want  of  a  plea. 
*6^71       *Fitld^  m  support  of  his  rule. — Before  the  passing  of  the  Com- 

^  mon  Law  Procedure  Act,  1852,  the  practice  undoubtedly  was,  to 
let  in  a  defendant  against  whom  judgment  had  been  signed  for  want  of 
a  plea,  to  defend,  upon  a  simple  affidavit  stating  that  he  had  a  good 
defence  to  the  action  upon  the  merits.  But  at  that  time  there  coald  be 
no  endorsement  showing  the  nature  of  the  claim,  as  now.  [Williams, 
J. — That  would  appear  from  the  declaration.]  By  the  special  endorse- 
ment on  the  writ  of  summons,  the  plaintiff  gives  the  defendant  notice 
of  what  it  is  that  he  is  suing  him  for ;  and  for  so  doing  he  obtains  a 
statutory  benefit  from  which  he  can  only  be  removed  by  the  defendant's 
compliance  with  the  requirements  of  the  proviso  at  the  end  of  s.  27,  viz. 
by  producing  an  affidavit  satisfactorily  accounting  for  the  non-appear- 
ance, and  disclosing  a  defence  upon  the  merits.  The  affidavit  produced 
upon  the  present  occasion  clearly  does  not  disclose  a  defence  upon  the 
merits.  Stating  merely  ''  I  have  a  good  defence  to  this  action  on  the 
merits"  certainly  disdosea  nothing.  It  is  submitted  that  the  interpreta- 
tion put  upon  this  proviso  by  Martin,  B.,  in  Warrington  v,  Leake,  is  the 
more  reasonable  one,  and  ought  to  prevail.  He  says, — "  The  word 
*  disclosing'  is  not  uselessly  employed  by  the  legislature,  but  is  a  very 
apt  and  appropriate  term,  and  ought  to  have  that  force  attributed  to  it 
which  it  properly  bears.  Knowing,  as  I  do,  what  the  nature  of  the 
affidavit  was  which  went  by  the  name  of  '  an  affidavit  of  merits'  under 
the  old  practice,  and  finding  that  the  new  law  requires  the  affidavit  of 
merits  to  '  disclose  the  defence,'  I  come  to  the  conclusion  that  something 
more  is  now  required  than  the  ordinary  affidavit  of  merits."  Some 
assistance  in  construing  this  proviso  may  be  derived  from  the  2d  section 
of  the  Bills  of  Exchange  Act,  18  &  19  Vict.  c.  67,  which  likewise  uses 
♦6581   ^^^  word  "  disclose."     The  1st  *section  having  provided  for  the 

■^  service  of  the  writ,  the  2d  proceeds  to  enact  that  '*  a  judge  of  anj 
of  the  said  courts  shall,  upon  application  within  the  period  of  twehe 
days  from  such  service,  give  leave  to  appear  to  such  writ,  and  to  defend 
the  action,  on  the  defendant  paying  into  court  the  sum  endorsed  on  the 
writ,  or  upon  affidavits  satisfactory  to  the  judge,  which  disclose  a  legal 
or  equitable  defence,  or  such  facts  as  would  make  it  incumbent  oo  the 
holder  to  prove  consideration,  or  such  other  facts  as  the  judge  may  deem 
sufficient  to  support  the  application,  and  on  such  terms  as  to  secnritj  or 
otherwise  as  to  the  judge  may  seem  fit."     Under  that  statute,  the  affi- 
davit invariably  sets  out  the  facts  upon  which  the  proposed  defence  rest^ 
(Byles,  J. — The  additional  words  used  there  show  plainly  what  the 
egislature  meant  by  the  word  "disclose.**     There  is  an  ambiguity  in 
the  proviso  in  s.  27  of  the  Common  Law  Procedure  Act,  1852.]    If  the 
legislature  had  intended  that  the  defendant  should  be  let  in  to  defend 
upon  a  dry  affidavit  of  merits,  they  would  have  said  so.     [CocKBCR>', 
C.  J. — What  "  disclosure"  does  the  defendant  make  when  he  fsjs, 
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'*  I  have  a  defence  to  the  action  upon  the  merits :  at  some  future  time  I 
will  tell  you  what  it  is.*']  The  disclosure  clearlj  should  be  such  as  to 
enable  the  judge  to  determine  whether  or  not  it  is  fit  that  the  defendant 
should  be  let  in  to  make  the  defence. 

CocKBURN,  C.  J. — I  am  of  opinion  that  the  rule  to  set  aside  the  order 
of  mj  Brother  Crowder  should  be  made  absolute.  The  language  used 
by  the  legislature  with  reference  to  these  liquidated  demands  to  be 
endorsed  on  the  writ  of  summons,  is,  that,  in  case  of  non-appearance  by 
the  defendant,  it  shall  be  lawful  for  the  plaintiff,  on  filing  an  affidavit  of 
personal  servfce  of  the  writ,  &c.,  at  once  to  sign  final  judgment,  upon 
which  *judgment-execution  may  issue  at  the  expiration  of  eight  r^ocn 
days  from  the  last  day  for  appearance, — with  this  proviso,  that  ^ 
*'  it  shall  be  lawful  for  the  court  or  a  judge,  either  before  or  after  final 
judgment,  to  let  in  the  defendant  to  defend,  upon  an  application  sup- 
ported by  satisfactoiy  affidavits  accounting  for  the  non-appearance,  and 
disclosing  a  defence  upon  the  merits^'*  It  has  been  contended  by  Mr. 
James  (who  has  urged  all  that  could  be  said  upon  the  subject)  that  this 
means  no  more  than  '*  stating  that  he  has  a  defence  upon  the  merits ;" 
and  th;it  view  is  supported  by  the  decision  of  the  majority  of  the  Court 
of  Exchequer  in  Warrington  v.  Leake,  11  Exch.  304. f  I  feel  bound, 
however,  to  say  that  I  concur  in  the  opinion  expressed  by  Martin,  B.  I 
think  it  is  impossible  to  say  that  disclosing  a  defence  means  no  more 
than  stating  the  fact  of  the  existence  of  a  defence.  It  clearly  means 
Bomething  more :  the  defendant  must  show  upon  his  affidavit  what  the 
nature  of  the  defence  is.  Ho  need  not  set  out  the  whole  defence  with 
minute  particularity:  but  he  must  do  something  more  than  nakedly 
state  th:it  he  has  a  defence  to  the  action  upon  the  merits.  Much  was 
said  in  Warrington  v.  Leake,  and  the  argument  has  been  again  urged 
before  us,  as  to  the  hardship  which  would  be  thus  imposed  upon  defend- 
ants,— a  hardship  which  the  law  does  not  impose  upon  them  in  other 
cases  where  judgment  has  been  signed  in  consequence  of  a  slip.  These 
arguments,  however,  only  tend  to  show  that  possibly  the  legislature 
would  have  done  more  wisely  if  they  had  put  these  upon  the  same  foot- 
ing as  other  cases ;  but  they  afford  no  ground  for  calling  upon  us  to  put 
a  different  construction  upon  the  language  of  the  legislature  from  that 
which  we  should  otherwise  have  done.  Considerable  light  is  thrown 
upon  the  meaning  of  the  proviso  in  question  by  the  2d  section  of  the 
Bills  of  Exchange  Act,  1855,  where  a  similar  expression  is  *used ;  r*r»/*A 
and  yet  nobody  has  ever  thought  it  sufficient  for  an  affidavit  to  '- 
found  an  application  for  leave  to  defend  merely  to  state  that  the  defend- 
ant has  a  legal  or  equitable  defence.  ^'Disclosing"  there  manifestly 
points  to  something  more  than  a  mere  statement  of  the  existence  of  a 
defence.  Independently  of  that  statute,  I  should  have  felt  no  difficulty 
ID  coming  to  the  conclusion  I  have  stated :  but,  with  it,  all  possibility  of 
doubt  is  in  my  judgment  removed.  For  these  reasons,  I  am  of  opinion 
that  the  order  must  be  set  aside.  At  the  same  time,  as  it  is  not  impos- 
sible that  the  defendant  may  have  been  misled  by  the  decision  of  the 
Court  of  Exchequer  in  Warrington  c^.  Leake,  it  seems  to  me  that  it 
would  be  unjust  that  he  should  be  precluded  from  setting  up  a  defence 
upon  the  merits,  if  he  has  one.  I  therefore  think  he  ought  to  be  allowed 
to  renew  his  application,  upon  an  amended  affidavit,  within  a  reasonable 
tixna 
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Williams,  J. — I  am  of  the  same  opinion.  It  is  our  duty  simply  to 
construe  the  hinguage  of  the  statute,  not  to  canvass  the  propriety  of  its 
enactments.  It  appears  from  the  case  of  Warrington  t^.  Leake  that 
some  persons  for  vhose  judgment  and  learning  I  entertain  the  most 
sincere  respect,  have  considered  that  the  proviso  in  question,  if  construed 
literally,  lYOuld  be  productive  of  a  harsh  and  inconvenient  change  in  the 
practice  of  the  law.  It  is  said,  that,  as  before  the  passing  of  the  Com- 
mon Law  Procedure  Act,  where  judgment  had  been  signed  for  want  of 
a  plea,  it  was  only  necessary  for  the  defendant  on  applying  to  set  aside 
the  judgment  to  produce  an  affidavit  accounting  for  the  slip  and  swear- 
ing generally  to  merits,  so  now  there  can  be  no  good  reason  for  imposing 
upon  a  defendant  who  seeks  to  be  let  in  to  defend  after  a  judgment 
*8ft11   ^^^"^^  against  him  for  non-appearance  under  '''this  act,  any  more 

-^  strict  terms.  I  do  not  think  it  necessary  to  give  any  opinion  as 
to  whether  the  legislature  have  been  considerate  or  not  in  altering  the 
law  in  this  respect :  that  is  not  a  legitimate  mode  of  construing  an  act 
of  parliament.  Where  the  language  of  an  act  of  parliament  will  admit 
of  two  constructions,  if  one  of  them  would  lead  to  harshness  or  injustice, 
we  may  fairly  infer  that  the  other  will  give  effect  to  the  intention  of  the 
legislature,  and  adopt  it  in  preference.  That  is  the  only  legitimate  use 
we  can  make  of  such  considerations.  Here,  however,  assuming  that  the 
requisitions  of  the  clause  in  Question  are  somewhat  harsh, — it  must  be 
observed  that  it  is  confined  to  debts  and  liquidated  demands  in  money, — 
will  that  justify  the  court  in  holding  that  ^'  disclosing  a  defence  upon 
the  merits"  means  simply  swearing  that  the  defendant  has  a  defence 
upon  the  merits  ?  It  seems  to  me  that  that  would  be  doing  the  greatest 
violence  to  the  words  of  the  act,  and  that  it  is  not  enough  for  the  de- 
fendant to  swear  that  he  has  merits,  but  that  he  must  disclose  to  the 
judge  by  affidavit  what  that  defence  is.  How  can  that  be  said  to  be  a 
^'  satisfactory  affidavit'*  which  conveys  no  information  whatever  to  the 
mind  of  the  judge?  The  Bills  of  Exchange  Act,  which  is  in  pari 
materia,  aifords  us  considerable  light  in  arriving  at  this  conclusioa. 
Upon  the  whole,  therefore,  notwithstanding  the  decision  of  the  Court 
of  Exchequer,  and  giving  full  consideration  to  the^  reasoning  of  the 
learned  judges  who  pronounced  it,  I  have  no  hesitation  in  saying  that 
this  affidavit  is  not  such  as  the  statute  requires. 

AViLLES,  J. — I  am  of  the  same  opinion ;  and  I  am  not  deterred  from 
being  so  by  the  fact  of  the  former  practice  upon  this  subject  having  been 
as  represented,  because  the  matter  upon  which  we  are  now  passing  judg- 
♦6621   ^^^^  ^®  ^^  entirely  new  one,  and  is  the  creature  of  the  *Comiiion 

-'  Law  Procedure  Act,  under  which  the  suing  party  has  great  privi- 
leges given  to  him.  The  25th  and  27th  sections  have  reference  solely 
to  debts  and  claims  for  a  liquidated  demand  in  money,  cases  in  which 
there  is  more  rarely  a  defence  than  in  other  forms  of  action.  In  those 
cases,  therefore,  the  legislature  has  thought  proper,  looking  to  the  com- 
paratively small  number  of  cases  in  which  the  defendant  has  any  defence, 
to  give  the  plaintiff  a  more  speedy  judgment  than  he  had  by  the  old 
course  of  practice.  By  the  25th  section  the  plaintiff  in  such  cases  is 
allowed  to  make  upon  the  writ  of  summons  a  special  endorsement  of  the 
particulars  of  his  claim,  which  endorsement  is  to  stand  for  particulars 
of  demand.  And  by  s.  27,  in  case  the  defendant  fails  to  appear  to  a 
writ  so  specially  endorsed,  the  plaintiff  may,  on  filing  an  affidavit  of 
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personal  service,  or  a  judge's  order  for  leave  to  proceed  under  another 
provision  in  the  act,  at  once  sign  final  judgment,  without  being  put  to 
the  expense  and  delay  of  filing  or  delivering  a  declaration.  The  pro- 
vision that  no  proceeding  in  error  shall  lie  upon  a  judgment  so  signed, 
shows  that  it  was  intended  to  give  the  plaintiff  an  advantage  which  he 
did  not  possess  before.  The  judgment  is  to  be  final,  and  not  reversable 
iu  a  court  of  error.  Then  comes  a  provision  which  is  very  peculiar,  and 
which  really  is  for  the  benefit  of  the  plaintiff: — "  and  the  plaintiff  may 
upon  such  judgment  issue  execution  at  the  expiration  of  eight  days  from 
the  last  day  for  appearance,  and  not  before."  As  to  that,  the  provision 
has  been  held  to  be  so  entirely  the  creature  of  the  statute,  that,  although 
in  the  ordinary  computation  of  time,  where  the  last  day  is  Sunday,  the 
following  day  is  given,  in  this  particular  instance  the  Sunday  reckons  as 
one  of  the  eight  days,  though  the  last,(a)  *Then  comes  the  pro-  r^^oo 
viso  upon  which  this  question  turns,  and  which  was  manifestly  ^ 
introduced  for  the  purpose  of  saving  useless  expense  to  both  parties : — 
"  Provided  always  that  it  shall  be  lawful  for  the  court  or  a  judge,  either 
before  or  after  final  judgment,  to  let  in  the  defendant  to  defend,  upon 
an  application  supported  by  satisfactory  affidavits  accounting  for  the 
non-appearance,  and  disclosing  a  defence  upon  the  merits."  The  33d 
section  introduces  a  further  benefit  for  a  plaintiff  suing  upon  such  a 
cause  of  action :  where  two  or  more  defendants  are  sued,  and  one  only 
appears,  the  plaintiff  may  sign  judgment  against  the  defendant  who  has 
not  appeared,  and  issue  execution  at  once.  It  appears  to  me,  therefore, 
that,  seeing  that  this  is  entirely  a  new  proceeding,  we  must  interpret 
the  clause  without  reference  to  any  former  practice.  So  regarding  it, 
it  seems  to  me  that  ^^  disclosing"  must  be  construed  to  mean  what  the 
obvious  and  natural  sense  would  seem  to  indicate, — opening  out  and 
letting  the  judge  see  whether  there  really  is  a  defence  upon  the  merits. 
I  have  no  doubt  whatever  that  it  was  the  intention  of  the  legislature 
that  it  should  be  so.  I  entirely  agree  also  in  the  suggestion  of  my  Lord, 
that,  inasmuch  as  the  defendant  was  in  all  probability  misled  by  the  case 
in  the  Exchequer,  he  ought  to  be  allowed  an  opportunity  of  applying 
again  upon  an  amended  affidavit. 

Byles,  J. — I  concur  in  the  judgment  pronounced  by  my  Lord  and 
my  learned  Brothers,  though,  I  must  confess,  not  without  some  little 
hesitation :  for,  I  do  not  think  that  the  decision  of  the  Court  of  Exche- 
quer in  Warrington  v,  Leake  did  any  violence  to  the  language  of  the 
27th  section.  The  proviso  in  that  section  does  not  say  that  there  shall 
be  an  affidavit  disclosing  facts  from  which  it  may  be  seen  that  the 
defendant  has  a  defence  upon  the  merits,  but  merely  an  affidavit 
*"  disclosing  a  defence  upon  the  merits."  At  the  time  of  the  rtQQA 
passing  of  the  Common  Law  Procedure  Act,  1852,  an  affidavit  ^ 
of  merits  was  a  thing  that  was  very  familiarly  known.  It  is  said  thkt 
the  consequence  of  a  decision  different  from  that ,  come  to  by  the  Court 
of  Exchequer  in  Warrington  v.  Leake  would  be,  the  introduction  of  a 
new  sort  of  affidavit  of  merits.  Since  that  decision  was  pronounced, 
the  Bills  of  Exchange  Act,  in  the  2d  section  of  which  the  same  word 
**  disclose"  is  made  use  of,  certainly  does  introduce  a  new  description  of 
affidavit  of  merits.     The  words  of  the  proviso  which  we  are  called  upon 

(a)  See  Bowberry  v.  Morgan,  9  Exch.  TSO.f 
VOL.  IV. — 26 
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to  construe  being  in  my  judgment  equivocal,  we  have  to  put  the  best 
construction  upon  them  we  are  able:  and  it  is  important  that  there 
should  be  no  doubt  upon  the  subject.  In  order,  therefore,  that  there 
nay  be  no  doubt,  so  far  at  least  as  this  court  is  concerned,  I  concur  in 
the  decision  that  the  present  affidavit  is  insufficient. 

Bale  absolute. 


*665]  *GARDNER,  Appellant,  WHITFORD,  Respondent.    June  24. 

The  63d  section  of  the  Harhoura,  Docks,  and  Piers  Clauses  Act,  1S47  (10  A  11  Vict  e.  Tl\ 
which  imposes  a  penalty  upon  the  master  of  any  vessel  who  shall  without  the  permissioi  of 
the  harbour-master  moor  the  same  in  the  entrance  (or  within  the  prescribed  limits)  of  toy 
dock  or  harbour,  and  who  shall  not  remove  the  same  upon  notice,  overrides  and  eztinguishei 
all  local  and  private  rights  of  property  therein. 

The  assertion  of  such  local  or  private  rights  does  not  ezolude  the  Jurisdiction  of  the  jostiecs 
under  the  act. 

Upon  appeals  under  the  19  k  20  Vict.  o.  43;  the  appeUant  begins  in  this  court,  though  it  ii 
otherwise  in  the  Queen's  Bench  and  Exchequer. 

An  information  was  laid  on  the  8th  of  February,  1858,  by  John 
Whitford,  the  harbour-master  at  the  Great  Grimsby  Docks,  in  the 
borough  of  Grimsby,  before  John  Wintringham,  Esq.,  one  of  Her 
Majesty's  justices  of  the  peace  for  the  borough,  for  that,  on  the  1st 
of  February,  1858,  at  the  parish  of  Great  Grimsby,  in  the  said 
borough  of  Grimsby,  the  said  John  Gardner,  then  and  there  being  the 
master  of  a  certain  vessel,  to  wit,  the  packet  called  ^'  The  Pelham," 
did  place  the  said  vessel  in  the  entrance  of  the  old  dock  there  situate 
the  property  of  the  Manchester,  Sheffield,  and  Lincolnshire  Railway 
Company,  without  the  permission  of  the  said  John  Whitford,  the 
harbour-master  of  the  said  dock,  and  did  not,  on  being  required  so  to 
do  by  the  said  harbour-master,  forthwith  proceed  to  remove  the  said 
vessel,  contrary  to  the  provisions  of  the  63d  section  of  the  Hnrbour?, 
Docks,  and  Piers  Clauses  Act,  1847,  which  said  Harbours,  Docks,  and 
Piers  Clauses  Act,  1847,  is  incorporated  with  The  Manchester,  Sheffield, 
and  Lincolnshire  Railway  Act,  1849:  that  the  said  information  and 
complaint  was,  on  the  15th  of  February,  1858,  heard  at  the  Town  Hall 
in  Great  Grimsby  by  and  before  the  undersigned,  J.  Wintringham  and 
C.  B.  Moody,  Esquires,  two  of  Her  Majesty's  justices  of  the  peace 
acting  in  and  for  the  said  borough  of  Grimsby,  and  the  said  John 
Whitford,  and  J.  G.,  the  solicitor  of  the  Manchester,  Sheffield,  and 
Lincolnshire  Railway  Company,  appeared  in  support  of  the  said  infor- 
mation, and  the  said  John  Gardner,  the  appellant,  and  W.  P.,  the 
solicitor  for  the  said  Packet  Company,  appeared  for  the  defence;  and 
the  following  evidence  was  offered  and  received  in  support  of  the  said 
♦f^f^f^l  information,  *viz..  The  Harbours,  Docks,  and  Piers  Clauses  Act, 
^^^J  1847, 10  &  11  Vict.  c.  27,  s.  63,  whereby  it  is  enacted  "that,  as 
soon  as  the  harbour  or  dock  shall  be  so  far  completed  as  to  admit  vessels 
to  enter  therein,  no  vessel,  except  with  the  permission  of  the  harboor- 
master,  shall  lie  or  be  moored  in  the  entrance  of  the  harbour  or  dock, 
or  within  the  prescribed  limits ;  and,  if  the  master  of  any  vessel  either 
place  it  or  suffer  it  to  remain  in  the  entrance  of  the  harbour  or  dock,  or 
within  the  prescribed  limits,  without  such  permission,  and  do  not,  oo 
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being  required  so  to  do  by  the  harbour-maater,  forthwith  proceed  to 
remove  such  vessel,  he  shall  be  liable  to  a  penalty  not  exceeding  51.^ 
and  a  further  sum  of  20«  for  every  hour  that  such  vessel  shall  remain 
within  the  limits  aforesaid  after  a  reasonable  time  for  removing  the  same 
has  expired  after  such  requisition :  Also  the  9  &  10  Vict.  c.  cclxviii. 
(local  and  personal),  by  which  The  Grimsby  Dock  Company  and  certain 
railway  companies  therein  named  were  incorporated,  by  the  name  of 
"The  Manchester,  Sheffield,  and  Lincolnshire  Railway  Company:" 
Also  the  12  &  13  Vict.  c.  Ixxxi.  (local  and  personal),  ss.  6,  10,  and 
241 ;  which  section  6  incorporates  with  that  act  the  provisions  of  The 
Companies  Clauses  Consolidation  Act,  1845,  the  Railways  Clauses  Con- 
solidation Act,  1845,  and  the  said  Harbours,  Docks,  and  Piers  Clauses 
Act,  1847 ;  and  section  10,  the  interpretation  clause,  defines  the  word 
"dock  or  docks"  to  mean  and  include  ^'the  Grimsby  Docks,  and  the 
oatfalls,  entrances,  wharfs,  &c.,  thereof;"  and  section  241  enacts,  that, 
with  respect  to  Grimsby  Docks,  the  prescribed  limits  within  which  no 
vessel  except  with  the  permission  of  the  dock-master  shall  lie  or  be 
moored,  and  within  which  all  the  powers  conferred  upon  the  dock-master 
by  the  Harbours,  Docks,  and  Piers  Clauses  Act,  1847,  for  the  removal 
of  such  vessels  or  otherwise  in  relation  to  ^vessels  lying  or  being  r^aai 
within  the  prescribed  limits,  shall  be  the  distance  of  two  hundred  ^ 
jards  from  the  said  docks :  Also  the  39  G.  3,  c.  Ixx.  (local  and  personal), 
6.  40,  which  enacted  '^  that  no  ship,  vessel,  lighter,  raft,  boat,  or  other 
light  or  small  craft,  should  at  any  time  or  times  be  permitted  or  suffered 
to  lie  or  be  moored  within  any  part  of  the  haven  lying  between  the  lock 
erected  and  fixed  therein  and  the  river  Humber,  without  the  express 
license  and  consent  of  the  haven  or  harbour-master  for  the  time  being :" 
Also  the  8  &  9  Vict.  c.  ccii.  (local  and  personal),  intituled  "  The  Grimsby 
Docks  Act,  1845,"  by  which  the  above  act  of  39  G.  3  was  repealed; 
and,  by  s.  84  of  the  said  Grimsby  Docks  Act,  1845,  it  is  enacted,  ^^  that 
ao  vessel,  except  with  the  permission  of  the  dock-master,  shall  lie  or  be 
moored  in  any  of  the  outfalls  or  entrances,  or  within  two  hundred  yards 
from  the  centre  of  any  entrance,  of  the  said  docks,  or  of  any  outfalls 
into  the  river  Uumber,  unless  for  the  purpose  of  coming  in  or  going  out 
of  the  said  docks,  so  that  at  all  times  the  entrances  may  be  kept  clear 
and  without  obstruction." 

The  appointment  of  the  said  John  Whitford  as  harbour-master,  under 
the  seal  of  the  said  Manchester,  Sheffield,  and  Lincolnshire  Railway 
Company,  was  also  produced  and  received  in  evidence ;  and  a  notice, 
of  which  the  following  is  a  copy,  was  proved  to  have  been  personally 
served  by  the  said  John  Whitford,  on  the  15th  of  January  last,  on  the 
said  John  Gardner,  the  defendant  and  appellant,  the  master  of  the  said 
vessel  called  '^  The  Pelham"  steam-packet. 

^^  To  John  Gardner,  the  master  of  the  steam-packet  or  vessel  called 
"ThePelham." 

"  I,  the  undersigned  John  Whitford,  of  Great  Grimsby,  in  the  county 
of  Lincoln,  the  harbour-master  of  and  for  the  undertaking  called  the 
'Grimsby  Docks,'  duly  appointed  by  the  Manchester,  Sheffield,  and 
Lincolnshire  ^Railway  Company,  do  hereby  give  you  notice,  r^ggo 
that,  if,  at  any  time  after  the  30th  day  of  January,  you  shall  ^ 
moor  or  place,  or  suffer  your  vessel  called  the  *  Pelham,'  or  any  other 
vessel  of  which  you  are  the  master,  to  lie  in  the  entrance  of  the  said 
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docks  called  the  Grimsby  Docks,  or  either  of  the  said  docks,  or  within 
the  prescribed  limits  thereof,  without  my  permission  (and  which  permis- 
sion I  hereby  refuse  to  give  you),  I  shall  for  each  and  every  time  yon 
shall  so  moor  or  place  your  said  vessel  in  the  said  entrance  of  the  said 
docks,  or  either  of  them,  or  within  the  prescribed  limits  thereof,  proceed 
to  recover  from  you  the  penalty  or  penalties  imposed  by  the  *  Harbours, 
Docks,  and  Piers  Glauses  Act,  1847,  according  to  law.  Given  under 
my  hand,  this  15th  day  of  January,  1858.  John  Whitforb, 

"  Harbour-Master/ 

Evidence  was  also  given,  that,  on  Monday,  the  1st  of  February,  185S, 
being  after  the  expiration  of  the  day  named  in  the  said  notice,  the  said 
John  Whitford,  as  such  harbour-master,  personally  required  the  said 
John  Gardner,  the  said  defendant  and  appellant,  at  or  about  ten  o'clock 
in  the  morning  of  that  day,  to  remove  the  said  vessel  called  '^  The 
Pelham*'  packet ;  the  said  John  Gardner,  the  defendant  and  appellant, 
being  then  on  board  the  said  vessel  called  '^  The  Pelham"  packet,  which 
had  been  and  was  then  moored  at  the  old  packet  landing  calleii  the 
jetty,  in  Great  Grimsby,  in  the  said  borough,  in  the  channel  or  entrance 
from  and  to  the  river  Humber  to  and  from  the  said  Grimsby  Old  Dock, 
about  fifty  or  sixty  yards  from  the  said  old  dock  gates,  being  within  the 
prescribed  limits,  and  through  which  channel  or  entrance  every  ship  or 
vessel  going  into  or  coming  out  of  the  said  Grimsby  Old  Dock  would 
have  to  pass,  there  being  at  the  time  the  said  John  ^Whitford, 
the  said  harbour-master,  required  the  said  John  Gardner,  the 
said  defendant  and  appellant,  to  remove  the  said  vessel  called  '*  The 
Pelham"  packet,  sufficient  water  to  enable  the  said  John  Gardner,  the 
said  defendant  and  appellant,  to  have  removed  the  said  vessel  called 
''The  Pelham"  packet;  but  the  said  John  Gardner,  the  said  defendant 
and  appellant,  refused  to  comply  with  such  order  of  the  said  John 
Whitford,  the  said  harbour-master,  but  kept  the  said  vessel  called  ''  The 
Pelham"  packet  moored  in  the  same  situation,  varying  only  with  the 
fall  and  rise  of  the  tide,  until  four  or  five  o'clock  in  the  afternoon  of  the 
same  day:  That  no  vessel  wanted  to  pass  in  or  from  the  said  Grimshj 
Old  Dock  at  the  time  the  said  John  Whitford,  the  said  harbour-master, 
required  the  said  John  Gardner,  the  said  defendant  and  appellant^  to 
remove  the  said  vessel  called  ''The  Pelham"  packet:  That  no  evidence 
was  produced  on  behalf  of  the  said  John  Gardner,  the  said  defendant 
and  appellant :  but  the  conviction  of  the  said  John  Gardner,  the  said 
defendant  and  appellant,  was  opposed  on  the  following  grounds, — 

1st,  That  the  mayor,  aldermen,  and  burgesses  of  the  borough  of 
Grimsby  previously  to  the  passing  of  the  first  Grimsby  Haven  Act,  So 
G.  3,  c.  xcviii.  (local  and  personal),  had  the  right  of  passing  from  the 
port  of  Grimsby  to  the  port  of  Hull  with  vessels  and  otherwise ;  and 
that,  under  the  powers  and  provisions  of  the  said  Grimsby  Haven  Act, 
89  G.  3,  c.  Ixx.,  the  mayor  and  burgesses  of  Grimsby  conveyed  by  a 
certain  indenture,  bearing  date  the  4th  of  September,  1804,  to  the 
Grimsby  Haven  Company,  in  fee,  land  near  the  outfall  or  entrance 
channel  from  the  river  Humber  to  the  Grimsby  Old  Dock ;  and  that  the 
Grimsby  Haven  Company,  by  and  under  an  indenture  of  lease,  dated 
the  23(1  of  May,  1805,  demised  a  portion  of  the  said  land,  with  the 
*6701  ^^S^^  ^^^  appurtenances  thereto  belonging,  to  John  *BarkworUi 
•^  and  Thomas  Dawson  for  a  term  of  ninety-nine  years;  and,  by 
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certain  assignments  and  other  assurances  in  the  law,  the  same,  together 
with  a  warehouse  erected  thereon,  became  vested  in  John  Smith  and 
others,  the  proprietors  of  "  The  Pelham"  packet,  who  thus  became 
possessed  of  all  rights  that  the  said  mayor  and  burgesses  of  the  said 
borough  of  Grimsby  were  entitled  to  in  the  said  outfall,  and  of  passing 
up  and  down  the  same,  which  constituted  a  right  of  property ;  and,  such 
right  of  property  being  in  dispute  in  this  case,  that  the  magistrates  had 
no  power  or  jurisdiction  to  decide  on  the  said  information,  or  on  the 
offence  with  the  commission  of  which  the  said  John  Gardner,  the  said 
defendant  and  appellant,  was  charged  in  the  said  information. 

2dly,  That,  under  the  provisions  of  the  said  Harbours,  Docks,  and 
Piers  Clauses  Act,  1847,  by  s.  33,  coupled  with  the  10th  section  of  the 
12  k  13  Vict.  c.  Ixxxi.,  intituled  ^'  The  Manchester,  Sheffield,  and  Lin- 
colnshire Railway  Act,  1848!,**  the  6th  section  of  which  incorporates 
therewith  the  said  Harbours,  Docks,  and  Piers  Glauses  Act,  it  is  enacted, 
that,  upon  payment  of  the  rates  made  payable  by  that  and  the  special 
act,  and  subject  to  the  other  provisions  thereof,  the  harbour,  dock,  and 
pier  shall  be  open  to  all  persons  for  the  shipping  and  unshipping  of  goods 
and  the  embarking  and  landing  of  passengers;  and  that  the  said  10th 
section,  in  the  interpretation  clause  of  the  Grimsby  Dock  Act,  includes 
the  Grimsby  Docks  and  the  haven,  basins,  outfalls,  entrances,  locks, 
quays,  wharfs,  piers,  jetties,  drains,  improvements,  and  additions,  and 
other  works  connected  with  the  said  dock ;  and  that,  consequently,  the 
said  ^^  Pelham*'  packet  was  of  right  moored  in  the  said  outfall  at  the 
said  old  packet  landing  called  the  jetty,  subject  to  the  payment  of  the 
rates  and  dues  payable  to  the  said  Manchester,  Sheffield,  and  Lincoln- 
shire Railway  Company. 

*3dly,  That,  the  said  John  Whitford,  the  said  harbour-master,   r*g»T-i 
exercised  the  powers  vested  in  him  without  reasonable  cause,  or  ^ 
in  an  unreasonable  and  unfair  manner,  contrary  to  the  provisions  of  the 
54th  section  of  the  said  act  of  10  &  11  Vict.  c.  27. 

The  magistrates,  after  receiving  such  evidence,  and  hearing  the  alle- 

Sations  of  both  parties,  convicted  the  said  John  Gardner,  the  said 
efendant  and  appellant,  of  the  offence  of  which  he  was  charged  in  the 
Baid  information,  and  adjudged  that  the  said  John  Gardner,  the  said 
defendant  and  appellant,  for  his  said  offence,  should  forfeit  and  pay.  the 
sum  of  20«.,  and  should  also  pay  to  the  said  John  Whitford  his  costs  in 
this  behalf. 

The  said  John  Gardner,  the  said  defendant  and  appellant,  being  dis- 
satisfied with  the  said  determination  as  being  erroneous  in  point  of  law, 
applied  in  writing  to  the  justices,  within  the  time  required  by  the  20  & 
21  Vict.  c.  43,  to  state  and  sign  a  case  setting  forth  the  grounds  of  such 
their  determination,  for  the  opinion  thereon  of  the  Court  of  Common 
Pleas ;  and  the  said  John  Gardner,  the  said  defendant  and  appellant,  at 
the  time  of  making  such  application,  having  entered  into  the  required 
recognisance,  the  justices  have  hereinbefore  set  forth  the  facts,  and 
also  hereinafter  set  forth  the  grounds  of  such  their  determination,  that 
is  to  say, — 

^*  As  to  the  first  objection  to  the  conviction  of  the  said  John  Gardner, 
the  defendant  and  appellant,  we  the  undersigned  justices  decided  that 
neither  the  said  Grimsby  Haven  Acts,  36  G.  3,  c.  xcviii.,  and  39  G.  3, 
c.  Ixx.,  nor  the  said  conveyance,  lease,  assignment,  and  assurance,  vested 
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any  property,  right,  or  privilege  in  the  owners  of  the  said  piece  of  land 
and  warehouse  in  the  said  outfall  of  the  said  Grimsby  Old  Dock,  or 
entrance  passage  from  the  river  Humber  to  the  Grimsby  Old  Dock,  that 
I'B?*^!  ^^  ^^^  possessed  by  other  subjects  of  the  *realro,  or  that  controls, 
*'-'  limits,  or  affects  the  operation  of  the  63d  section  of  the  said 
Harbours,  Docks,  and  Piers  Glauses  Act,  1847,  so  as  aforesaid  incor- 
porated with  the  said  Manchester,  Sheffield,  and  Lincolnshire  Railway 
Act,  1849 ;  the  said  piece  of  land  and  the  warehouse  thereon  being 
separated  from  the  said  outfall  or  entrance  into  the  said  Grimsby  Old 
Dock  by  a  carriage-road,  and  also  by  the  said  jetty  or  pier. 

*'  As  to  the  second  objection,  we,  the  undersigned  justices,  adjudged, 
that  the  enactment  in  the  Harbours,  Docks,  and  Piers  Clauses  Act, 
1847,  s.  33,  that,  upon  payment  of  the  rates  made  payable  by  that  and 
the  special  act,  and  subject  to  the  other  provisions  thereof,  the  harboar, 
dock,  and  pier  should  be  open  to  all  persons  for  the  shipping  and 
unshipping  of  goods,  and  the  embarking  and  landing  of  passengers,  did 
not  abridge  or  affect  the  operation  of  the  said  63d  section  of  the  same 
act. 

"  And,  as  to  the  third  objection,  we  decided  that  no  evidence  was 
given  before  us,  the  said  magistrates,  that  the  said  John  Whitford,  the 
said  harbour-master,  exercised  the  power  vested  in  him  by  the  said  63d 
section  of  the  said  Harbours,  Docks,  and  Piers  Glauses  Act,  1847,  with- 
out reasonable  cause,  or  in  an  unreasonable  and  unfair  manner,  as  pro- 
vided against  by  the  54th  section  of  the  same  Harbours,  Docks,  and 
Piers  Glauses  Act,  1847." 

Upon  the  case  being  called  on,  Boden^  who  appeared  for  the  respondent, 
claimed  to  begin.  He  stated,  that  the  Gourt  of  Queen's  Bench  had 
decided,  in  accordance  with  the  practice  on  cases  from  the  sessions  and 
cases  of  mandamus,  that,  in  appeals  under  the  20  &  21  Vict.  c.  43,  the 
party  who  supported  the  decision  of  the  justices  should  be  first  heard ; 
and  that  the  Gourt  of  Exchequer  had  adopted  the  same  course.  Bat  the 
court  said  they  would  adhere  to  the  practice  prevailing  here  in  appeab 
from  revising  barristers  and  from  county  courts,  of  allowing  the  appellant 
to  begin. 

*fi7^1  *5iiyc«,  Serjt.  (with  whom  was  Field)y  for  the  appellant.(a)— 
-I  This  is  a  conviction  under  the  63d  section  of  the  Harbours, 
Docks,  and  Piers  Glauses  Act,  1847,  10  &  11  Vict.  c.  27,  which  act  is 
incorporated  in  the  Manchester,  Sheffield,  and  Lincolnshire  Raikaj 
Act,  10  &  11  Vict.  c.  cclxviii.,  for  placing  a  vessel  in  the  entrance  or 
outfall  of  the  Old  Grimsby  Dock  without  the  permission  of  the  harbour- 
master, and  refusing  to  remove  the  same  when  required  by  him  so  to  do. 

(a)  The  points  marked  for  argament  on  the  pari  of  the  appellant^  were, — 

"  1.  That  a  bona  fide  claim  of  title  and  right  having  been  raised,  the  jiutieei  had  no  jsib* 
diction  to  decide  upon  the  information,  or  orer  the  ofTence  charged : 

**  2.  That  the  jastices  hare  decided  a  question  of  title  and  claim  of  rights  over  which  they 
hare  no  jurisdiction : 

"  3.  That,  there  being  a  claim  of  right  and  title,  the  appeUant  was  not  guilty  of  the  oifeBCt 
charged : 

**  4.  That  the  appellant  had  the  right  to  moor  the  packet  in  the  place  in  question,  uoder  th« 
33d  section  of  the  Harbours,  Docks,  and  Piers  Clauses  Act  1847  (10  A  11  Vict  c.  27),  the  pl*c« 
in  question  being  part  of  the  dock  therein  mentioned : 

"  5.  That  the  respondent's  direction  under  the  63d  section  of  the  said  Harbours,  Docks,  vai 
Piers  Clauses  Act,  1847,  was  in  exercise  of  his  power  without  reasonable  cause,  and  in  aa  onfiur 
and  unreasonable  manner." 
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The  33d  section  of  the  general  act  enacts,  that,  "  upon  payment  of  the 
rates  made  payable  by  this  and  the  special  act,  and  subject  to  the  other 
provisioDS  thereof,  the  harbour,  dock,  and  pier  shall  be  open  to  all  per- 
sons for  the  shipping  and  unshipping  of  goods  and  the  embarking  and 
landing  of  passengers."  Arid  s.  54  enacts,  that,  "if  any  harbour- 
master, or  any  of  his  assistants,  without  reasonable  cause,  or  in  an 
unreasonable  or  unfair  manner,  exercise  any  of  the  powers  or  authori- 
ties vested  in  the  harbour-master  by  this  or  the  special  act,  the  person 
80  offending  shall  for  every  such  offence  be  liable  to  a  *penalty  r^/^irj^ 
not  exceeding  5L**  Then  comes  the  63d  section,  which  enacts,  ^ 
"  that,  as  soon  as  the  harbour  or  dock  shall  be  so  far  completed  as  to 
admit  vessels  to  enter  therein,  no  vessel,  except  with  the  permission  of 
the  harbour-master^  shall  lie  or  be  moored  in  the  entrance  of  the  har- 
bour or  dock,  or  within  the  prescribed  limits ;  and,  if  the  master  of  any 
vessel  either  place  it  or  suffer  it  to  remain  in  the  entrance  of  the  har- 
bour or  docks,  or  within  the  prescribed  limits,  without  such  permission, 
and  do  not,  on  being  required  to  do  so  by  the  harbour-master,  forthwith 
proceed  to  remove  such  vessel,  he  shall  be  liable  to  a  penalty  not  exceed- 
ing 5/.,  and  a  further  sum  of  2Qs.  for  every  hour  that  such  vessel  shall 
remain  within  the  limits  aforesaid  after  a  reasonable  time  for  removing 
the  same  has  expired  after  such  requisition."  The  question  is,  whether 
the  rights  of  the  proprietors  of  '*  The  Pelham"  packet,  who  were  the 
owners  of  the  jetty  at  which  the  vessel  was  moored,  are  taken  away  by 
the  63d  section  of  the  general  act.  [Crowder,  J. — The  words  of  the 
63d  section  are  very  general ;  and  it  is  an  act  passed  for  public  pur- 
poses.] No  doubt  the  words  are  very  general ;  and  the  appellant's 
case  falls  literally  within  them :  the  only  question  is,  whether  the  court 
will,  taking  the  whole  act  together,  so  construe  them  as  to  deprive  par* 
ties  of  their  private  rights. 

BodeUy  for  the  respondent,  was  not  called  upon. (a) 

*WiLLiAMS,  J. — I  am  of  opinion  that  the  conviction  was  right,  r^ffre^ 
and  must  be  sustained.  The  public  conduct  of  the  harbour  is  ^ 
regulated  by  the  Harbours,  Docks,  and  Piers  Clauses  Act,  1847,  10  & 
11  Vict.  c.  27.  The  language  of  the  63d  section  is  quite  general.  The 
intention  of  that  section  evidently  was,  to  make  all  private  rights  sub- 
servient to  the  general  convenience  and  the  regulation  of  the  harbour. 
If  the  harbour-master  has  exercised  the  powers  vested  in  him  without 
reasonable  cause,  or  in  an  unreasonable  or  unfair  manner,  the  appellant's 
remedy  is  under  the  54th  section. 

Crowder,  J. — I  am  of  the  same  opinion.  The  63d  section  of  the 
Harbours,  Docks,  and  Piers  Clauses  Act,  1847,  overrides  everything 
where  there  is  a  harbour  and  a  harbour-master,  no  matter  what  rights 

(a)  The  points  marked  for  argument  on  the  part  of  the  respondent,  were, — 

"  1.  That,  under  the  circnmstauces  stated  in  the  case,  the  conviction  of  the  appellant  was 
right,  and  the  same  is  good  aod  valid  in  law : 

"  2.  That  no  real  claim  of  right  to  property,  as  alleged,  was  in  question  before  the  convicting 
justices,  so  as  to  deprive  them  of  jurisdiction ;  that  the  pretended  claim  set  up  by  the  appellant, 
even  if  the  same  had  been  well  founded  in  fact  (of  which  there  was  no  legal  evidence),  was 
irrelevant  to  the  matter  of  the  complaint  before  the  justices,  and  afforded  no  legal  answer  thereto ; 
that  such  pretended  claim,  so  far  as  the  same  had  any  application  to  the  matter  in  question 
before  the  justices,  was  wholly  inconsistent  with  and  contrary  to  the  express  provisions  of  the 
statutes  referred  to  in  the  case,  and  on  which  the  conviction  was  founded : 

"3.  That  the  several  objections  to  the  conviction  stated  in  the  case,  are  respectively  insnffi- 
dsnt,  and  cannot  bo  supported  in  law,  for  the  reasons  (amongst  others)  therein  set  forth." 
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of  property  may  exist  in  private  individuals.  The  words  are  as  general 
as  they  can  be ;  and  there  is  nothing  to  exclude  the  owners  of  property 
from  their  operation.     The  appeal  must  be  dismissed,  with  costs. 

Appeal  dismissed,  with  costs. 


♦«7fti  *MUNSTER  V.  THE  SOUTH  EASTERN  RAILWAY  COM- 
^'^J  PANY.     May  21. 

Bjr  A  rnilwnj  act  it  was  enacted,  ''  that,  without  extra  charge,  it  shoald  be  lawful  for  erery  pai- 
lenger  triivelling  upon  or  along  the  said  railway  to  take  with  him  his  articles  of  clutbing.  not 
exceeding  40  lbs.  in  weight  and  four  onbio  feet  in  dimensions;  and  that  the  said  compMoy 
should  in  no  case  be  in  any  way  liable  or  responsible  for  the  safe  carriage  or  custody  of,  or  for 
any  loss  of  or  injury  to  any  articles,  matters,  or  things  whataoerer  carried  upon  or  along  the 
said  rnilwny  with  or  accompanying  the  person  of  or  belonging  to  any  passenger,  or  delivered 
for  the  purpose  of  being  cnrried,  other  than  and  except  such  passenger's  articles  of  clothing 
not  exceeding  the  weight  and  dimensions  aforesaid." 

Pursuant  to  the  powers  conferred  upon  them  by  the  act,  the  company  made  certain  rules  and 
regulations  ns  to  passengers'  luggage ;  amongst  others,  one  requiring  it  to  be  labelled,  and 
deolnring  that  they  would  not  be  responsible  for  the  loss  or  detention  of  articles  not  labelled 
and  properly  addressed, — and  another  declaring  that  all  unclaimed  property  found  on  their 
premises  or  in  their  carriages  should  be  deposited  in  a  place  called  the  lost  property  office, 
and  restored  to  the  owner  on  payment  of  a  fee  of  td,  for  each  article.  In  addition  to  these 
regulations,  the  company  gave  private  instructions  to  their  lenrants,  to  the  effect  that "  do 
small  articles,  such  as  rugs,  coats,  umbrellas,  sticks,  caps,  or  small  paper  parcels,  nor  bundles 
of  rugs,  coats,  and  wrappers  strapped  together,  are  to  be  labelled  or  placed  in  the  luggage- 
Tan  :  the  passengers  must  take  charge  of  such  articles  themsolTes,  or  send  them  as  booked 
parcels." 

The  plaintiff,  a  passenger  upon  the  railway,  required  one  of  the  company's  porters  to  label  and 
place  in  the  luggage-van  a  package  (within  the  stipulated  weight  and  dimensions)  consisting 
of  articles  of  wearing  apparel,  and  wrapped  in  a  shawl  fastened  with  a  strap,  and  properly 
addressed.  The  porter  refused  to  label  the  package,  and  insisted  upon  placing  it  in  the  car- 
riage with  the  plaintiff.  The  plaintiff  declined  to  allow  this,  unless  it  wa«  to  be  at  the  com- 
pany's risk.  The  package  was  left  behind,  and  was  afterwarda  taken  to  the  lost  property 
office,  where  it  was  detained,  and  M.  demanded  for  its  restoration : — 

Bold,  that  the  company  were  not  justified  in  refusing  to  carry  the  package  at  their  own  risk,  and 
were  responsible  for  its  detention. 

Semble,  that,  if  the  company  had  been  justified  in  refusing  to  carry  the  parcel,  they  might  have 
been  justified  in  taking  it  to  the  lost  property  office. 

This  was  an  action  against  the  South  Eastern  Railway  Company  for 
the  alleged  unlawful  detention  of  a  passenger's  luggage. 

The  first  count  of  the  declaration  stated,  that,  at  the  time  of  the 
grievances  thereinafter  mentioned,  the  defendants  were  the  owners  and 
proprietors  of  a  railway  from  a  station  or  terminus  of  the  defendants  in 
the  borough  of  Southwark,  in  the  county  of  Surrey,  to  a  station  or  ter- 
minus called  Tunbridge  Wells  Station,  in  the  county  of  Kent,  and  of 
engines  and  carriages  used  by  them  for  the  carriage  and  conveyance  of 
passengers  and  their  luggage,  and  of  goods  and  chattels,  upon  and  along 
their  said  railway  from  the  said  station  in  Southwark  to  the  said  Tun- 
bridge Wells  Station,  for  hire  and  reward  to  them  the  defendants  in 
that  behalf;  and  the  defendants,  during  all  the  time  aforesaid,  were 
*fi771  *<50™"^^°  carriers  for  hire  of  passengers,  together  with  their 
-■  luggage,  and  of  goods  and  chattels,  on  the  railway  aforesaid,  and 
between  the  places  aforesaid :  that  the  plaintiff  requested  the  defend- 
ants, to  wit,  on  the  10th  of  December,  1856,  to  carry  and  convey  the 
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plaintiff  as  a  passenger,  and  the  luggage  of  the  plaintiff,  consisting  of 
divers  goods  and  chattels,  from  the  said  station  in  Southwark  to  the 
said  Tunbridge  Wells  Station,  and  tendered  himself  to  be  so  carried  and 
conveyed  as  a  passenger,  together  with  his  said  luggnge,  to  the  defend- 
ants at  the  said  station  in  Southwark,  that  being  the  place  used  by  the 
defendants  in  their  business  as  common  carriers  as  aforesaid  for  receiv- 
ing passengers,  together  with  their  luggage,  to  be  carried  and  conveyed 
as  aforesaid  ;  and  the  plaintiff  then  became  a  passenger  on  the  said  rail- 
way of  the  defendants,  and  was  carried  by  them  in  one  of  their  said  car- 
riages along  the  said  railway  from  the  said  station  in  Southwark  to  the 
said  Tunbridge  Wells  Station,  for  hire  and  reward :  yet  that,  although 
the  defendants  then  had  ample  convenience  for  carrying  and  conveying 
the  whole  of  the  said  luggage  of  the  plaintiff,  together  with  the  plaintiff, 
and  the  plaintiff  then  paid  to  the  defendants  such  sum  of  money  as  the 
defendants  were  entitled  to  for  the  carriage  and  conveyance  of  the 
whole  of  the  said  luggage  of  the  plaintiff  together  with  the  plaintiff; 
and  although  the  defendants  did  on  that  occasion  receive,  carry,  and 
convey  other  passengers,  together  with  their  luggage,  from  the  said 
station  in  Southwark  to  the  said  Tunbridge  Wells  Station ;  and  although 
all  conditions  precedent  were  performed,  and  all  things  were  done  and 
happened,  to  entitle  the  plaintiff  to  have  the  whole  of  his  said  luggage 
carried  and  conveyed,  together  with  himself,  on  that  occasion,  from  the 
said  station  in  Southwark  to  the  said  Tunbridge  Wells  Station, — the 
defendants  wholly  refused  to  carry  and  convey  a  part  of  the  said  lug- 
gage of  the  ^plaintiff,  that  is  to  say,  one  package  of  the  plaintiff,  r:i.£*7o 
from  the  said  station  in  Southwark  to  the  said  Tunbridge  Wells  ^ 
Station,  together  with  the  plaintiff,  or  at  all ;  whereby  the  plaintiff  was 
put  to  great  inconvenience  and  expense,  and  was  deprived  of  the  said 
part  of  his  luggage  for  a  long  space  of  time. 

The  second  count  stated,  that,  at  the  time  of  the  grievances  therein- 
after mentioned,  the  defendants  were  the  owners  and  proprietors  of  the 
said  railway  in  the  first  count  mentioned,  and  of  engines  and  carriages 
used  by  them  upon  and  along  the  said  railway,  as  in  the  first  count 
mentioned,  and  were  such  common  carriers  for  hire  as  in  the  first  count 
mentioned;  and  that,  on  the  12th  of  December,  1856,  the  plaintiff 
requested  the  defendants  to  convey  the  plaintiff  as  a  passenger,  and  the 
luggage  of  the  plaintiff,  &c.,  as  in  the  first  count. 

The  third  count  was  similar,  but  laying  the  date  on  the  17th  of 
December,  1856. 

The  fourth  count  was  similar,  but  laying  the  date  on  the  7th  of 
February,  1857. 

The  fifth  count  stated,  that,  at  the  time  of  the  grievances  in  that 
count  mentioned,  the  defendants  were  the  owners  and  proprietors  of  the 
railway  in  the  first  count  mentioned,  and  of  engines  and  carriages  used 
by  them,  as  in  the  first  count  mentioned,  and  that  the  defendants,  on 
the  10th  of  December,  1856,  agreed  with  the  plaintiff,  under  and  subject 
to  certain  terms  and  conditions  then  agreed  on  between  the  plaintiff  and 
the  defendants,  to  carry  and  convey  the  plaintiff  as  a  first-class  passenger, 
together  with  certain  luggage  of  the  plaintiff,  on  a  certain  journey  from 
the  said  station  in  Southwark  to  thfe  said  Tunbridge  Wells  Station,  for 
hire  and  reward  to  the  defendants ;  and  the  plaintiff  then  became  and 
was  received  by  the  defendants  as  a  first-class  passenger,  to  be  carried 
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*()7Q1  ^^^  conveyed^  ^together  with  his  said  luggage,  from  the  said 
^  station  in  oouthwark  to  the  said  Tunbridge  Wells  Station,  under 
and  subject  to  the  said  terms  and  conditions :  and  that,  although  the 
plaintiff  performed  all  things  on  his  part  to  be  performed,  and  all  condi- 
tions precedent  were  fulfilled,  and  all  things  were  done  and  happened, 
to  entitle  the  plaintiff  to  the  performance  of  the  said  agreement  by  the 
defendants,  and  to  have  the  whole  of  his  luggage  carried  and  conveyed 
by  the  defendants  on  the  said  journey,  from  the  said  station  in  South- 
wark  to  the  said  Tunbridge  Wells  Station,  together  with  the  plainti^ 
according  to  the  said  agreement ;  yet  the  defendants  wholly  refused  to 
carry  and  convey  a  part  of  the  said  luggage  of  the  plaintiff,  that  is  to 
say,  one  package  of  the  plaintiff,  together  with  the  plaintiff,  or  at  all ; 
and  the  plaintiff  was  thereby  put  to  great  inconvenience  and  expense, 
and  was  deprived  of  the  said  part  of  his  said  luggage  for  a  long  space 
of  time. 

The  sixth,  seventh,  and  eighth  counts  were  the  same  as  the  fifth,  but 
laying  the  dates  respectively  on  the  12th  and  17th  of  December,  1856^ 
and  7th  of  February,  1857. 

The  ninth  count  alleged  that  the  defendants  converted  to  their  own 
use,  and  wrongfully  deprived  the  plaintiff  of  the  use  and  possession  of,(a) 
the  plaintiff's  goods,  that  is  to  say,  four  packages  of  the  plaintiS^  con- 
taining articles  of  clothing. 

*8R01       *^ho  tenth  count  alleged  that  the  defendants  detained  from 
^   the  plaintiff  certain  goods  and  chattels  of  the  plaintiff,  that  is  to 
say,  four  packages  of  the  plaintiff,  containing  articles  of  clothing. 

The  eleventh  count  stated,  that  theretofore,  and  at  the  several  times 
and  occasions  thereinafter  mentioned,  the  defendants  were  common 
carriers,  and  the  owners  and  proprietors  of  the  said  railway,  engines, 
and  carriages  mentioned  in  the  first  count,  and  that,  on  several  occasions 
before  this  suit,  the  defendants  contracted  with  him,  the  plaintiff,  for 
reward  to  them  in  that  behalf,  to  carry  and  convey  the  plaintiff,  with 
certain  luggage  to  him  belonging,  from  the  said  station  in  Southwark  to 
the  said  station  at  Tunbridge  Wells,  by  their  train  of  carriages,  subject, 
amongst  others,  to  the  following  terms  and  regulations,  published  by  the 
defendants  in  the  words  and  figures  following,  that  is  to  say, — ^^  9.  Pas* 
sengers'  luggage.  First-class  passengers  are  allowed  100  lbs.  of  luggage 
free  of  charge,  such  luggage  being  of  the  description  mentioned  in  the 

Company's  (thereby  meaning  the  defendants')  act  of  parliament.  10. 
juggage  to  be  claimed  and  labelled.  Passengers  are  requested,  after 
taking  their  tickets,  to  claim  their  luggage  on  the  platform,  and  to  see 
it  marked  with  the  company's  (meaning  the  defendants')  labels;  and  no 
luggage  will  be  placed  in  the  train  until  it  is  so  marked.     The  company 

(a)  This  redandancy  of  expression  is  persisted  in  by  pleaders,  notwithstanding  its  nselessaess 
has  been  repeatedly  pointed  out  and  explained.  The  form  of  a  eoont  for  a  eonrersion,  sf 
originally  giren  in  Sched.  (B.)f  No.  28,  to  the  Common  Lnw  Proeednre  BtU,  1S52,  was  ai  fel- 
lows : — <•  That  the  defendant  converted  to  his  own  use  the  plnintitT's  goods,  thai  is  to  say,  iroa, 
hops,  household  furniture  [or  om  the  ca»t  may  be."]  When  the  bill  was  before  the  House  of 
Lords,  a  noble  and  learned  lord,  conceiving  that  there  might  be  cases  to  which  that  form  would 
be  inapplicable,  proposed  and  succeeded  in  getting  inserted  an  alternative, — **or  wroogfally 
deprived  the  plaintiff  of  the  use  and  possession  of;"  but  thofo  words  were  printed  in  the  amended 
bill,  and  afterwards  in  the  act,  without  the  usual  marks  "  [  ]"  to  denote  that  they  were  to  be 
MubatitHted,  when  necessary,  for  the  preceding  words.  In  upplying  the  form  as  it  stands^  the 
pleader  turns  "  or"  into  "  and." 


COMMON  BENCH  REPORTS.    (4  J.  SCOTT.    N.  S.)         680 

(meaning  the  defendants)  will  not  be  responsible  for  the  loss  of  any 
^article  of  luggage  that  is  not  marked  with  their  label,  and  pro-  r^cQ^ 
perly  addressed  :**  Averment,  that,  in  making  the  said  contract  *- 
with  the  defendants  on  each  of  the  said  occasions,  the  plaintiff  was  a 
first-class  passenger,  and  received  from  the  defendants,  and  paid  for,  a 
first-class  ticket  accordingly ;  that,  on  each  of  the  said  occasions,  the 
plaintiff  had  certain  luggage  with  him,  being  luggage  of  the  description 
mentioned  in  the  company's  act  of  parliament,  which  he  contracted  and 
required  to  be  carried  in  the  same  train  with  him,  subject  to  the  said 
terms  and  regulations,  and  which,  being  under  100  lbs.  in  weight,  the 
defendants  were  bound  to  convey  for  the  plaintiff,  as  such  first-class 
passenger  as  aforesaid,  free  of  charge,  and  which  luggage  was  also 
properly  addressed,  in  accordance  with  the  said  regulations ;  and  that, 
on  each  of  the  said  occasions,  after  taking  his  said  ticket,  the  plaintiff 
claimed  his  said  luggage  on  the  defendants'  platform,  and  requested  the 
defendants  that  it  might  be  marked  with  their  label  or  labels,  in  accord- 
ance with  the  said  regulations ;  yet  that  the  defendants,  disregarding 
their  said  contract,  and  their  duty,  refused  to  carry  and  convey  the  said 
lugg&go  f<>i'  &nd  ^ith  the  plaintiff,  subject  to  and  in  accordance  with  the 
said  regulations,  and  also  refused  to  mark  the  same  with  their  label  or 
labels,  or  to  place  the  same  in  the  said  train,  in  accordance  with  the 
said  regulations, — whereby  the  plaintiff  was  put  to  great  expense  and 
inconvenience,  and  was  forced  and  obliged  to  go  and  be  carried  as  such 
passenger  as  aforesaid  from  Southwark  aforesaid  to  Tunbridge  Wells 
aforesaid  without  his  said  luggage,  and  was  afterwards  obliged  to  pay 
divers  sums  of  money  to  the  defendants,  in  order  to  recover  and  obtain 
possession  of  his  said  luggage ;  and  the  plaintiff  had  in  other  respects, 
by  reason  of  the  said  default  of  the  defendants,  been  greatly  dam- 
aged, &c. 

*The  defendants  pleaded, — first,  to  the  first  four  counts,  not  r*go9 
guilty.  L 

Secondly,  to  the  first  four  counts,  that  the  defendants  were  not 
common  carriers  as  in  those  counts  respectively  alleged. 

Thirdly, — to  the  first  four  counts,  that  the  plaintiff  did  not  make  the 
payments  in  those  counts  respectively  alleged. 

Fourthly,  to  the  fifth,  sixth,  seventh,  and  eighth  counts,  that  the 
defendants  did  not  agree  as  in  those  counts  alleged. 

Fifthly,  to  the  fifth,  sixth,  seventh,  and  eighth  counts,  the  defendants 
denied  the  said  alleged  breaches  of  the  said  agreements,  and  said  they 
were  not  guilty  of  the  same. 

Sixthly,  to  the  ninth  count,  not  guilty. 

Seventhly,  to  the  tenth  count,  that  the  defendants  did  not  nor  do 
detain  the  said  goods  as  alleged. 

Eighthly,  to  the  ninth  and  tenth  counts,  that  the  said  goods  ^and 
chattels  were  not  the  goods  or  chattels  of  the  plaintiff. 

Ninthly,  to  the  tenth  count,  that,  before  and  at  the  times  of  the  said 
detention  of  the  said  goods  and  chattels,  the  defendants  were  possessed 
of  a  certain  railway  and  lands,  and  because  on  the  occasion  in  that 
count  mentioned  the  said  goods  were  wrongfully  in  and  upon  the  said 
railway  and  lands,  encumbering  the  same  and  doing  damage  there  to 
the  defendants,  the  defendants  on  the  said  occasion  seized  and  took  in 
and  upon  the  said  railway  and  lands  the  said  goods  and  chattels  as  a 
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distress  for  the  damage  so  by  them  done  and  doing,  and  impounded  the 
same,  and  kept  and  detained  and  still  kept  and  detained  the  same  so 
impounded  as  such  distress,  in  a  proper  and  convenient  place;  which 
were  the  grievances  in  the  said  count  complained  of. 
*({R^1  Tenthlj,  to  the  tenth  count,  the  defendants  further  *said  that 
^  the  said  goods  and  chattels  were  four  bundles  of  goods,  and  each 
of  the  said  bundles  was,  at  different  times  before  the  alleged  grievance, 
deposited  and  left  by  the  plaintiff  with  the  defendants,  to  be  kept,  taken 
care  of,  and  warehoused  by  the  defendants  for  the  plaintiff  for  reward 
to  the  defendants,  and  upon  the  terms  that  the  defendants  should  have  a 
lien  thereon  for  such  reward ;  and  that  the  defendants  received  each  of 
the  said  bundles  upon  those  terms,  and  did  accordingly  keep,  take  care 
of,  and  warehouse  the  same ;  and  that,  before  the  alleged  grievances, 
such  reward  became  and  was,  and  still  remained,  due  to  the  defendants 
from  the  plaintiff  in  respect  of  each  of  the  said  bundles,  which  reward 
remained  due ;  and,  the  defendants  being  entitled  to  a  lien  upon  each 
of  the  said  bundles  respectively  for  the  reward  due  in  respect  thereof, 
they  the  defendants  thereupon  refused  to  deliver  up  and  had  not  deli- 
vered them  up  to  the  plaintiff, — which  were  the  alleged  grievances  in 
the  said  tenth  count  complained  of. 

Eleventhly,  to  the  tenth  count,  that  the  defendants  did  what  was  com- 
plained of  by  the  leave  of  the  plaintiff. 

Twelfthly,  to  the  last  count,  that  the  defendants  did  not  contract  as 
alleged. 

Thirteenthly,  to  the  last  count,  that  the  said  luggage  was  not  luggage 
of  the  description  mentioned  in  the  company's  acts  of  parliament. 

Fourteen thly,  to  the  last  count,  that  the  contracts  in  that  count  men- 
tioned were  also  made  subject  to  the  following  terms,  that  is  to  say,  that 
such  of  the  plaintiff's  luggage  as  consisted  of  small  articles,  such  as 
rugs,  coats,  umbrellas,  sticks,  caps,  or  small  paper  parcels,  or  bundles 
of  rugs,  coats,  or  wrappers,  strapped  together,  should  not  be  labelled  or 
placed  in  the  luggage-van  of  the  train  by  which  the  plaintiff  was 
*BH41  *^^^^^y^^9  ^^^  ^^^^  ^h®  plaintiff  should  take  charge  of  such 
-■  articles,  or  send  the  same  as  booked  parcels ;  and  that  the  said 
luggage  which  the  defendants  refused  to  carry  and  convey  and  to  mark 
with  their  label  or  labels  as  aforesaid,  on  each  of  the  said  occasions, 
was  and  consisted  of  small  articles  of  the  description  aforesaid,  where- 
fore the  defendants  refused  to  mark  the  same  with  their  label  or  labels 
or  place  the  same  in  the  luggage-van  of  the  said  train,  which  the  plain- 
tiff requested  the  defendants  to  do ;  and  the  defendants  were  willing 
that  the  plaintiff  should  take  charge  of  the  said  luggage  in  the  said 
train,  and  that  the  defendants  should  so  carry  and  convey  the  same  with 
him  on  and  to  the  end  of  the  said  journey,  or  that  the  same  should  be 
sent  as  booked  parcels,  in  accordance  with  the  said  terms  and  regula- 
tioiA;  but  the  plaintiff  refused  to  take  charge  thereof,  or  to  so  send 
them,  and  insisted  on  the  same  being  labelled  and  placed  in  the  luggage- 
van  of  the  said  train,  and  would  not  otherwise  suffer  or  permit  the 
defendants  to  carry  or  convey  the  same  for  or  with  the  plaintiff;  where- 
fore the  defendants  did  on  the  said  occasions  refuse  to  carry  and  convey 
'  the  same. 

Fifteenthly,  as  to  the  last  count,  the  defendants  further  said  that  the 
said  contracts  in  that  count  mentioned  were  also  made  subject  to  the 
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following  terms,  that  is  to  say,  that  such  of  the  plaintiff's  luggage  as 
consisted  of  small  articles,  such  as  rugs  co.its,  umbrellas,  sticks,  caps, 
or  small  paper  parcels,  or  bundles  of  rugs,  coats,  or  wrappers  strapped 
together,  should  not  be  labelled  or  placed  in  the  luggage-van  of  the  train 
by  which  the  plaintiff  was  conveyed  ;  and  that  the  said  luggage  which 
the  defendants  refused  to  carry  and  convey  and  to  mark  with  their  label 
or  labels  as  aforesaid,  on  each  of  the  said  occasions,  was  and  consisted 
of  small  articles  of  the  description  mentioned ;  wherefore  the  defend- 
ants refused  to  mark  the  same  with  *their  label  or  labels,  or  place  r^^^oc 
the  same  in  the  luggage-van  of  the  said  train,  which  the  plaintiff  ^ 
requested  the  defendants  to  do ;  and  that  the  defendants  were  ready 
and  willing  to  carry  and  convey  the  same  with  the  plaintiff  on  and  to 
the  end  of  the  said  journeys  in  one  of  the  carriages  by  the  train 
respectively  by  which  the  plaintiff  with  his  luggage  was  to  be  so  carried 
and  conveyed  as  aforesaid,  otherwise  than  the  luggage- van,  but  the 
plaintiff  refused  to  suffer  or  permit  the  defendants  so  to  carry  and  con- 
vey the  same,  and  insisted  on  the  same  being  labelled  and  placed  in  the 
laggage-van  of  the  said  train ;  wherefore  the  defendants  did  on  the  said 
occasions  refuse  to  carry  and  convey  the  same. 

The  plaintiff  joined  issue  on  the  first,  second,  third,  fourth,  fifth, 
sixth,  seventh,  eighth,  twelfth,  and  thirteenth  pleas,  and  took  issue  on 
the  ninth,  tenth,  eleventh,  fourteenth,  and  fifteenth  pleas.  And,  as  to 
the  ninth  plea,  he  said,  that,  on  each  of  the  said  occasions  when  the 
defendants  seized  and  took  the  said  goods  and  chattels  as  in  that  plea 
mentioned,  the  same  were  then  respectively  in  and  upon  the  said  rail- 
way and  lands,  encumbering  the  same,  and  doing  damage  there  as  in 
that  plea  alleged,  by  the  leave  and  license  of  the  defendants,  and  in 
pursuance  of  contracts  before  then  respectively  entered  into  between 
the  plaintiff  and  the  defendants.     Issue  thereon. 

The  cause  was  tried  before  Erie,  J.,  at  the  last  Spring  Assizes  for 
Surrey.  The  facts  as  they  appeared  at  the  trial  (the  plaintiff  himself 
being  the  only  witness  examined)  were  as  follows: — The  pkintiff  is  a 
barrister,  having  a  residence  at  Tunbridge  Wells,  to  whicl^)lace  the 
South  Eastern  Railway  Company  have  a  branch  line  from  their  main 
line  at  Tunbridge.  On  the  respective  days  mentioned  in  the  declara- 
tion, viz.  the  10th,  12th,  and  17th  of  December,  1856,  and  7th  of  Feb- 
ruary, 1857,  the  plaintiff  was  a  first-class  passenger  *by  the  rail-  r»go« 
way  from  London  to  Tunbridge  Wells.  At  the  several  times  in  ^ 
question,  the  following,  amongst  others,  were  the  regulations  of  the  com- 
pany for  the  carriage  of  passengers  and  their  luggage  upon  the  rail- 
way,— which  regulations  were  duly  published  in  their  time-tables,  and 
of  which  the  plaintiff  had  notice: — 

*'  9.  Passengers'  luggage.  First-class  passengers  are  allowed  100 
lbs.  of  luggage,  second-class  60  lbs.,  and  third-class  56  lbs.,  free  of 
charge;  such  luggage  being  of  the  description  mentioned  in  the  com- 
pany's act  of  parliament.  Children  who  pay  half-price  are  allowed  half 
the  foregoing  quantity.  Overweight  will  be  charged  one  farthing  per 
lb.  for  any  distance  under  forty  miles,  and  one  halfpenny  per  lb.  for  any 
distance  exceeding  forty  miles.  Commercial  travellers  passing  to  various 
parts  of  the  line  during  the  same  day  will  be  charged  overweight  at  the 
above  rates  for  the  farthest  point  of  destination  only,  if  declared  at  the 
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commencement  of  the  day's  journey,  and  the  luggage-ticket  given  up  at 
the  termination. 

"10.  Luggage  to  be  claimed  and  labelled.  Passengers  are  required, 
after  taking  their  tickets,  to  claim  their  luggage  on  the  platform,  and  to 
see  it  marked  with  the  company's  labels ;  and  no  luggage  will  be  placed 
in  the  train  until  it  is  so  marked.  The  company  will  not  be  responsible 
for  the  loss  or  detention  of  any  article  of  luggage  that  is  not  marked 
with  their  label  and  properly  addressed;  nor  for  luggage  of  any  other 
description  than  that  mentioned  in  their  acts  of  parliament,  except  a 
declaration  of  its  nature  and  value  be  made  at  the  time,  and  it  be  booked 
and  paid  for  accordingly.  All  passengers'  luggage  is  conveyed  subject 
to  the  conditions  upon  which  goods  are  carried  by  the  company. 

"11.  All  unclaimed  property  found  on  the  company's  premises,  or  in 
their  carriages,  is  deposited  in  the  Lost  Property  Office  at  the  London 
*6H71  ^^^^S®  terminus.  If  '''there  be  an  address  on  the  articles  found, 
^  notice  will  be  sent  to  that  address,  that  the  property  is  in  the 
company's  possession  ;  and,  if  there  be  no  address  thereon,  the  packages 
will  be  opened  at  the  expiration  of  one  week,  with  a  view  to  ascertain 
the  address  of  the  owner,  when  notice  will  be  forwarded  to  him :  and 
the  property  will  in  either  case  be  restored  to  the  owner,  on  payment 
of  6(i.  for  each  article,  or  forwarded,  if  desired,  at  the  usual  parcels 
rate.  An  additional  charge  of  6(2.  per  week  is  made,  after  the  expira- 
tion of  the  first  week,  on  each  article  left  for  a  longer  period." 

The  facts  detailed  by  the  plaintiff,  as  to  the  first  of  the  parcels,  were 
as  follows : — The  plaintiff,  who  resided  at  Tunbridge  Wells,  was  in  the 
habit  of  goin^back wards  and  forwards  between  that  place  and  London 
by  the  South  Eastern  Railway.  On  the  10th  of  December,  1856,  he 
took  a  first-class  ticket  at  London  Bridge  station  by  the  8.30  train  for 
Tunbridge  Wells.  He  had  with  him  a  small  portmanteau,  a  cloak,  a 
small  morocco  bag,  a  stick,  an  umbrella,  and  a  bundle  containing  a  book- 
slide  of  ornamental  Tunbridge-ware  and  a  silk  coaty  wrapped  up  in  a 
plaid  ^^wl  fastened  with  a  strapy  but  open  at  each  endy  and  having  two 
pots  (Mtjpcoa  placed  under  the  strap.  This  bundle  was  not  addressed. 
The  wrrole  would  weigh  about  50  lbs.  The  plaintiff  asked  a  porter  to 
label  the  portmanteau  and  the  bundle.  The  porter  labelled  the  former, 
but  declined  to  label  the  latter,  saying  (after  consulting  the  station- 
master)  that  it  was  contrary  to  his  instructions  to  put  a  label  upon  such 
a  package, — alluding  to  an  unpublished  regulation  issued  by  the  com- 
pany on  the  1st  of  August,  1853,  for  the  guidance  of  their  servants, 
and  which  was  as  follows :  "  In  future,  no  small  articles,  such  as  mgs, 
coats,  umbrellas,  sticks,  caps,  or  small  paper  parcels,  nor  bundles  of 
rugs,  coats,  and  wrappers  strapped  together,  are  to  be  labelled  or  placed 
♦6881  *^°  ^^®  luggage-van.  The  passengers  must  take  charge  of  such 
J  articles  themselves,  or  send  them  as  booked  parcels."  The  por- 
ter then  proposed  to  put  the  bundle  into  the  carriage  with  the  plaintiff, 
saying  that  the  company  could  not  be  responsible  for  such  a  package, 
and  that,  if  the  plaintiff  would  not  take  it,  he  (the  porter)  must  c&rry 
it  to  the  lost  luggage  office.  The  plaintiff  said  he  knew  nothing  about 
their  regulations,  that  he  would  not  have  the  bundle  in  the  carriage  with 
him,  and  that  the  company  must  take  charge  of  it.  The  bundle  was 
accordingly  left  upon  the  platform,  and  subsequently  taken  to  the  lost 
luggage  office,  where  the  defendant  saw  and  demanded  it  on  the  follow- 
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ing  ddy,  but  the  company's  servants  refused  to  restore  it  to  him  except 
upon  payment  of  6d. ;  and,  as  the  plaintiff  declined  to  pay  the  sum 
demanded,  the  bundle  was  retained. 

On  the  12tb  of  December,  the  plaintiff  went  again  by  the  same  train 
with  a  bundle  consisting  of  a  shawl,  wrapped  round  some  articles  of 
clothing,  a  number  of  the  Law  Journal,  a  volume  of  sermons,  and  some 
papers,  fastened  with  two  straps  placed  transversely,  and  sealed,  and 
addressed  to  himself. 

On  the  17th  of  December,  the-plaintiff  went  again  by  the  same  train, 
with  a  bundle  consisting  of  articles  of  wearing  apparel  packed  in  a 
wrapper,  sealed,  and  addressed  to  himself. 

On  the  7th  of  February,  1857,  the  plaintiff  went  again  by  the  same 
train,  with  a  bundle  consisting  of  wearing  apparel  with  a  shawl  wrapped 
round,  and  cross-strapped. 

Each  of  the  parcels  was  worth  5Z. ;  and  on  each  of  the  last  three 
occasions  the  same  altercation  took  place,  and  with  the  like  result. 

The  plaintiff  avowed  that  his  intention  in  making  up  these  parcels 
was  to  try  his  right  to  have  them  carried  by  the  company ;  and  that,  in 
consequence  of  the  ^change  of  carriages  at  Tunbridge,  he  had   rstcfsoq 
on  former  occasions  been  put  to  considerable  inconvenience  in   ^ 
having  to  take  charge  of  his  own  luggage  on  the  platform  there. 

On  the  part  of  the  plaintiff  it  was  insisted,  that  the  company  were 
bound,  as  well  by  their  common-law  duty  as  carriers  as  by  the  131st 
section  of  their  act  of  incorporation,  6  &  7  W.  4,  c.  lxxv.,(fl)  to  carry 
passengers'  luggage  at  their  own  risk,  and  could  not  relieve  themselves 
from  that  responsibility  by  insisting  upon  the  passenger  taking  any 
portion  of  his  luggage  in  the  carriage  with  him ;  that  they  could  not 
make  a  regulation  requiring  packages  to  be  labelled,  and  then  by  refusing 
to  label  exempt  themselves  from  liability ;  and  that  they  ""had  r*r*QA 
no  right  to  insist  upon  the  payment  of  a  fee  for  the  restoration  *- 
of  the  articles. 

For  the  defendants,  it  was  submitted,  that  though  a  duty  might  be 
imposed  upon  the  company,  by  the  131st  section  of  their  act,  to  carry 
articles  of  the  description,  weight,  and  dimensions  therein  mentioned, 
they  had  a  right  to  place  them  in  any  part  of  the  train  they  pleased ; 
that  the  151:>t  section  gave  them  power  to  make  regulations  as  to  the 
conveyance  of  luggage;  that  no  duty  was  imposed  upon  them  either 
by  the  statute  or  by  the  common  law  to  label  any  parcels,  however 
packed,  which  might  be  brought  to  them ;  that  they  had  a  right  to  reject 

(a)  Which  enncts,  'Mliat,  without  extra  charge,  it  shall  be  lawful  for  every  passenger  travel- 
ling  upon  or  along  the  ?nid  railway  to  take  with  him  his  articles  of  clothing,  not  exceeding 
40  lbs.  in  weight,  and  four  cubic  feet  in  dimensiuna;  and  the  said  company  shall  in  no  case  be 
in  anj  way  liable  or  responsible  for  the  safe  carriage  or  custody  of,  or  for  any  loss  of  or  injury 
to,  any  articles,  rantter?,  or  things  whatsoever  carried  upon  or  along  the  said  railway  with  or 
accompfinying  the  person  of  or  belonging  tq  any  passenger,  or  delivered  for  the  purpose  of  being 
carried  other  than  and  except  such  passenger's  articles  of  clothing  not  exceeding  the  weight  and 
dimensions  aforesaid:  Provided  always  that  nothing  herein  contained  shall  in  any  case  extend 
or  be  deemed  or  construed  to  extend  to  charge  or  make  liable  the  said  company  further  or  in 
any  other  ca^e  than  where  according  to  the  laws  of  tbis  realm  for  the  time  being  stnge-ooaeb 
proprietors  and  common  carriers  would  be  liable;  nor  shall  any  thing,  herein  contained  extend 
or  be  deemed  or  construed  to  extend  in  any  degree  to  deprive  the  said  company  of  any  protection 
or  privilege  which  either  now  or  at  any  time  hereafter  common  carriers  or  stage-coach  proprie- 
tors  have  or  may  have,  but  *he  said  company  shall  from  time  to  time  and  at  all  times  have  and 
be  entitled  to  the  benefit  of  every  such  protection  and  privilege/' 
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such  as  were  improperly  or  insufficiently  packed ;  that,  the  bundles  in 
question  having  been  left  upon  the  platform  in  consequence  of  the  refusal 
of  the  plaintiff  to  allow  them  to  be  placed  in  the  carriage  with  him,  the 
company's  servants  were  justified  in  taking  them  to  the  lost  luggage 
office ;  and  that  the  charge  of  6(i.  per  package  demanded  for  their  restora- 
tion was  not  unreasonable. 

The  learned  judge  was  of  opinion  that  a  duty  was  imposed  upon  the 
company  by  s.  131  to  carry  luggage,  and  that  there  had  been  no  abso- 
lute refusal  on  the  part  of  the  company's  servants  to  carry  the  pack- 
ages in  question  ;  but  only  a  refusal  to  accede  to  the  plaintiff's  demand 
that  they  should  be  labelled  and  placed  in  the  luggage-van  and  carried 
at  the  company's  responsibility ;  and  that  the  parcels  in  question  were 
not  packed  so  as  to  be  reasonably  fit  to  be  carried  in  the  luggage-van. 
He  thereupon  directed  a  nonsuit, — reserving  leave  to  the  plaintiff  to 
move  to  enter  a  verdict  for  the  value  of  the  parcels,  if  the  court  could 
infer  from  the  facts  that  the  plaintiff  was  entitled  to  recover, — the  de- 
fendants to  have  leave,  if  necessary,  to  add  a  plea  that  they  were  ready 
and  willing  to  perform  the  contract,  but  that  the  plaintiff  altogether 
refused  to  permit  them  to  do  so. 

*6911       *^he  learned  judge  appended  to  his  report  the  following  state- 
-^   ment : — 

"  Four  packages  were  offered, — on  the  10th,  12th,  and  17th  of  De- 
cember, 1856,  and  7th  of  February,  1857.  The  first  was  a  shawl,  open 
at  each  end,  with  two  pots  of  cocoa  under  the  strap,  and  a  book-slide 
of  ornamental  inlaid  Tunbridge-ware  inside.  On  this  parcel  the  contest 
was  begun ;  and  that  which  passed  as  to  this  parcel  the  jury  must  be 
taken  to  have  found  as  to  the  three  others.  The  plaintiff  required  it  to 
be  labelled  and  taken  charge  of  as  luggage,  with  the  responsibility 
attaching  in  respect  to  luggage  so  received.  The  defendants  refused  to 
label  it,  and  so  to  take  charge  of  it ;  but  offered  to  place  it  in  any  car- 
riage in  which  the  plaintiff  might  be  or  wish  it  to  be  without  a  label, 
and  without  the  responsibility  attaching  in  respect  of  luggage  so  re- 
ceived. The  plaintiff  was  going  to  Tunbridge  Wells.  At  Tunbridge 
the  carriage  is  changed :  the  labelled  luggage  is  transferred  by  the  por- 
ters of  the  company,  who  are  responsible,  not  only  for  safe  carriage  but 
for  correct  delivery  at  the  labelled  destination :  the  packages  not  labelled, 
carried  with  the  passenger,  are  to  be  transferred,  either  by  himself  or 
by  porters  acting  under  his  direction,  and  on  his  responsibility  as  to  the 
destination.  The  plaintiff  refused  to  point  out  any  carriage  in  which 
the  package  should  be  placed  under  his  charge, — insisting  that  it  should 
be  labelled  and  taken  by  the  company.  Thia  they  refused  to  do.  The 
parcel  was  therefore  left  on  the  platform,  and  was  taken  to  the  unclaimed 
parcel  office,  where  it  was  offered  to  the  plaintiff  on  payment  of  6(i. 
This  being  refused,  the  action  was  brought. 

''  The  second  parcel  was  a  shawl  wrapped  round  some  articles  of 
clothing  and  books,  made  into  a  square  package,  with  two  straps  placed 
transversely,  ami  addressed  to  the  plaintiff. 

♦6921       *  *  ^''®  '^'^^  ^*®  *  parcel  of  clothing  packed  in  a  wrapper  of 
-'   blue  calico, — merely  a  wrapper :  this  was  carried  and  delivered 
»8  l«ggage.(a) 

(a)  There  it  some  inaccunoj  in  thii  statement    Thie  parcel  wa<  not  one  of  thoM  in  qaestiM* 
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'^  The  fourth  was  the  same  calico  parcel  completely  covered  with  a 
shawl,  and  strapped  croesways,  as  before  described.  This  was  refused 
in  the  same  manner  and  on  the  same  grounds,  and  with  the  same  offer, 
as  the  first. 

*'  The  first  objection  by  the  company  to  the  counts  on  the  duty  to 
label  and  carry,  was,  that  there  was  no  duty  to  label  created  by  statute 
or  common  law.  This  I  held  to  be  clear.  The  question  turns  on  the 
Bfotate  6  &  7  W.  4,  c.  Ixxv.,  which  enacts  that  it  shall  be  lawful  for  the 
passenger  to  carry  so  much  in  size  and  weight  of  wearing  apparel. 
This  the  defendants  had  been  willing  and  ofiered  to  permit  the  plaintiiT 
to  do. 

'^  The  second  objection  was  on  the  count  (the  11th)  on  a  contract  to 
label  luggage,  founded  on  regulations  No.  9  and  10.  I  said  I  thought 
they  created  no  contract  to  label,  but  created  a  responsibility  for  delivery 
at  destination  if  a  label  were  put  on ;  that  the  regulation  declaring  that 
the  company  would  not  be  responsible  for  luggage  not  labelled,  did  not 
exempt  them  from  responsibility  in  respect  of  luggage  not  labelled,  if  it 
was  damaged  by  any  breach  of  duty  on  their  part ;  and  that  the  respon- 
sibility intended  by  regulation  No.  10  was,  the  responsibility  of  deliver- 
ing at  the  labelled  destination  alone.  I  further  thought  that  luggage 
mast  be  reasonably  secured  and  fitted  for  transit  without  damage  in  the 
carriage  appropriated  to  luggage :  that  the  company  were  not  bound  to 
receive  as  luggage  every  article  of  wearing  apparel  Vrhich  a  passenger 
might  offer,  unless  it  was  reasonably  secured  and  fitted  for  transit 
Tiichout  ^damage;  that  the  regulation  for  rejecting  shawls  as  r^cgoo 
luggage  was  lawful,  and  on  this  principle  I  thought  that,  when  ^ 
the  plaintiff  tendered  a  shawl  uncovered  and  unprotected,  ho  did  not 
tender  luggage  which  the  company  were  bound  to  receive  and  label  and 
carry  to  its  destination  at  their  risk  for  safe  and  correct  delivery :  and 
that  the  fact  that  the  shawl  contained  some  articles  of  clothing  made 
no  difference,  if  the  shawl  was  the  outside  of  the  package.  I  further 
thought  that  the  package  was  left  by  the  plaintiff  on  the  platform,  and 
so  became  an  unclaimed  parcel,  and  so  was  lawfully  warehoused  by  the 
company,  and  so  was  lawfully  detained  till  a  reasonable  compensation 
for  warehousing  was  paid :  and  I  held  6d.  to  be  a  reasonable  charge 
therefor." 

BovilU  Q-  C.,  in  pursuance  of  the  leave  reserved,  in  Eiister  Term  last, 
obtained  a  rule  nisi  to  enter  a  verdict  for  the  plaintiff  for  20{.,  if  upon 
the  facts  the  court  should  think  it  ought  to  be  so  entered. 

Edwin  James,  Q.  C,  and  Woollett,  now  showed  cause. — It  was  per- 
fectly competent  to  the  company  to  make  reasonable  regulations  as  to 
the  terms  and  mode  of  conveying  packages  like  those  in  question,  and 
to  reject  and  refuse  to  carry  or  to  label  things  insecurely  packed  or  not 
properly  addressed.  [Williams,  J. — Do  you  contend  that  the  com- 
pany can  cast  upon  the  passenger  the  burthen  of  taking  personal  charge 
of  his  luggage  ?]  They  were  not  bound  to  put  it  in  any  particular  part 
of  the  train ;  and  they  were  always  willing  to  carry  these  packages  pro- 
vided the  plaintiff  would  suffer  them  to  be  placed  in  the  carriage  in 
which  he  himself  was, — which  was  a  safe  And  a  reasonable  place. 
[CocKBUR^f,  C.  J. — I  do  not  collect  from  the  evidence  that  the  plaintiff 
refused  to  allow  the  packages  to  be  '^placed  in  the  carriage  with  r*ggj 
him.     All  he  objected  to  was, — and  I  think  the  objection  a  ^ 

VOL.  rv.— 27 
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reasonable  one,^that  thej  shouM  be  placed  under  his  personal  charge, 
and  be  carried  at  his  risk.]  The  circumstance  of  their  not  being  labelled, 
and  of  their  being  placed  in  the  carriage  with  the  passenger,  will  not 
relievo  the  company  from  any  responsibility  which  the  law  casts  upon 
them :  Richards  v.  The  London,  Brighton,  and  South  Coast  Railway  Com- 
pany, 7  G.  B.  8S9  (E.  G.  L.  R.  vol.  62) ;  Butcher  v.  The  London  and  South 
Western  Railway  Company,  16  C.  B.  13  (B.  C.  L.  R.  voL  81).  These 
packages  appeared  upon  the  face  of  them  to  be  anything  but  ^^  luggage;" 
There  is  a  material  distinction  between  ^^  luggage,"  properly  so  called, 
and  the  lighter  articles  which  a  traveller  usually  carries  in  his  hand. 
The  definition  of  luggage  in  Richardson's  Dictionary,  is,  ^'  heavy,  cnm- 
brous  baggage  or  package."  [CoCKBrRN,  C.  J. — Surely  you  cannot 
insist  that  the  company  mean  to  confine  themselves  to  Richardson's  defi- 
nition. Suppose  a  gentleman  is  going  to  spend  a  night  at  the  house  of 
a  friend  in  -the  country, — would  not  the  contents  of  a  carpet-bag  such 
as  aro  ordinarily  taken  on  such  occasions  be  luggage  ?]  They  might 
come  within  the  definition  of  *^  articles  of  clothing*'  in  s.  131  of  the  6  k 
7  W.  4,  c.  Ixxv.  [CocKBURN,  C.  J. — The  whole  contention  here  seems 
to  have  been,  not  as  to  where  the  articles  should  be  placed,  but  at  whose 
risk  they  were  to  be  carried.  The  plaintiff  seems  to  have  been  under 
an  impression  that  if  he  took  them  in  the  carriage  with  him  the  company 
would  evade  all  responsibility  in  respect  of  them.  And  the  porter  and 
station-master  evidently  thought  so  too.]  In  Robinson  v.  Dunmore,  2 
Bos.  &  P.  416,  Ghambre,  J.,  says :  *'  It  has  been  determined,  that,  if  a 
man  travel  in  a  stage-coach  and  take  his  portmanteau  with  him,  though 
he  has  his  eye  upon  the  portmanteau,  yet  the  carrier  is  not  absolved 
*6951  ^^^^  ^^^  responsibility,  but  will  be  liable  *if  the  portmanteau  be 
-■  lost.  In  this  case,  the  plaintiff,  for  greater  caution,  sends  his 
servant  with  the  goods,  who  pays  for  the  watching  them  because  he 
apprehends  danger  of  their  being  stolen.  So,  the  man  who  travels  in  a 
stage-coach  has  some  care  of  his  own  property,  since  it  is  more  for  his 
interest  that  the  property  should  not  be  lost,  than  that  he  should  have 
an  action  against  tho  carrier."  It  is  clear,  therefore,  that  the  company 
would  avoid  no  responsibility  by  the  packages  going  in  the  carriage  with 
the  passenger.  [Cockburn,  C.  J. — They  say  they  will  not  be  respon- 
sible for  luggage  unless  marked  with  their  label,  and  they  capriciously 
refuse  to  label  things  of  this  sort.  Is  the  passenger,  with  notice  that 
such  a  regulation  exists,  bound  to  submit  to  have  his  luggage  placed  in 
the  carriage  with  him,  with  notice  from  the  company  that  they  will  not 
be  responsible  for  its  safe  conveyance  ?]  The  company  had  a  right  to 
carry  the  articles  as  and  where  they  pleased :  it  was  not  a  question  of 
responsibility.  [Btles,  J. — The  report  of  the  learned  judge  is  condu' 
sive  on  that  point.  He  says,  speaking  of  one  package ;  and  the  same 
applies  to  all, — *'  The  plaintiff  required  it  to  be  labelled  and  taken  charge 
of  as  luggage,  with  the  responsibility  attaching  in  respect  to  luggage  bo 
received.  The  defendants  refused  to  label  it,  and  so  to  take  charge  of 
it ;  but  offered  to  place  it  in  any  carriage  in  which  the  plaintiff  might 
be  or  wish  it  to  be,  without  a  label,  and  without  the  responsibility  attach- 
mg  in  respect  of  luggage  so  received."]  That  is  a  fallacious  view  of 
the  learned  judge.  [Cockburn,  G.  J. — It  is  the  view  of  the  facts  Qp<m 
whioh  the  nonsuit  proceeds.]  The  court  are  to  draw  inferences  fer 
themselves  from  the  facts.    [Cockburn,  G.  J. — The  company's  servait* 
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want  to  place  a  package  onder  the  Beat  of  the  carriage  with  the  pas- 
senger. The  latter  says  ^^  I  wiH  not  have  it  placed  here,  because  that 
will  cast  upon  *ine  the  responsibility  which  ought  by  laif  to  rest 
upon  the  company."  It  was  evidently  a  mere  struggle,  not  as 
to  the  place  of  carriage,  but  as  to  the  liability  of  the  carrier  for  its 
safety.  What  right  had  the  company,  under  the  cu*cum8tance8,  to  treat 
this  as  lost  luggage?]  If  they  were  justified  in  refusing  to  carry  it, 
and  it  was  in  conse'quence  of  the  plaintiff's  declining  to  receive  it  in 
the  carriage  with  him  that  it  was  taken  to  the  lost  luggage  office,  they 
clearly  were  entitled  to  treat  it  as  lost  or  abandoned.  The  regulations 
in  this  respect  were  perfectly  fair  and  reasonable.  They  could  not 
leave  the  goods  on  the  platform,  and  the  porter  could  not  rudely  thrust 
them  upon  the  passenger  against  his  will.  [Cogkburn,  0.  J.— -The 
company  knew  very  well  to  whom  the  articles  belonged :  and  it  appears 
from  the  report  that  all  the  packages  were  directed  but  one.] 

Bovilly  Q.  C,  Oarthy  and  ff.  maUhem^  in  support  of  the  rule. — By 
the  131st  se6tion  of  the  6  &  7  W.  4,  c.  Ixxv.,  the  company  are  bound  to 
carry  a  certain  amount  of  articles  of  clothing  for  every  passenger  free 
of  charge.  They  make  regulations,  which  perhaps  they  are  warranted 
in  doing,  by  one  of  which  they  require  that  all  luggage  shall  be  labelled, 
or  they  will  not  be  responsible  for  any  loss  or  detention ;  and  then  they 
make  a  private  regulation  by  which  they  prohibit  their  servants  from 
putting  their  labels  upon  certain  articles,  such  as  rugs,  coats,  umbrellas, 
sticks,  caps,  or  small  paper  parcels,  bundles  of  rugs,  coats,  and  wrappers 
strapped  together, — which  are  not  to  be  placed  in  the  luggage-van,  but 
must  be  taken  charge  of  by  the  passengers  themselves  or  sent  as  booked 
parcels.  They  clearly  are  not  justified  in  so  limiting  the  responsibility 
which  the  law  casts  upon  them.  There  is  no  plea  here  that  the  articles 
were  not  properly  packed.  [Cocrburn,  C.  J. — If  the  defendants  were 
justified  in  refusing  to  *carry  these  packages,  they  would  be  t^am 
justified  in  taking  them  to  the  lost  luggage  office:  and,  if  they  ^ 
were  justified  in  taking  them  there,  there  was  no  conversion ;  and  the 
point  arises  upon  not  guilty.]  The  company  clearly  were  bound  to 
receive  and  to  carry  these  packages.  To  make  out  a  plea  such  as  that 
which  it  was  proposed  at  the  trial  to  add,  the  company  must  show  that 
they  were  ready  and  willing  and  offered  to  carry  the  articles  upon  the 
terms  mentioned  in  the  act  of  parliament.  This  they  clearly  never  did ; 
for,  the  only  offer  to  carry,  was,  upon  the  terms  that  the  passenger 
should  take  the  risk  upon  himself.  This  clearly  was  the  only  conten- 
tion between  them. 

The  court  intimating  that  they  thought  the  company  were  liable  in 
respect  of  the  two  last  parcels,  which  exclusively  consisted  of  articles  of 
clothing,  but  that  they  entertained  some  doubt  as  to  the  others,  which 
besides  clothing  contained  articles  not  coming  within  the  description  of 
personal  luggage,  Bovill  consented  to  confine  the  verdict  to  10/.,  the 
value  of  the  last  two. 

CooKBURK,  C.  J. — I  am  of  opinion  that  the  rule  must  be  made  abso^ 
lute  to  set  aside  the  nonsuit  and  to  enter  a  verdict  for  the  plaintiff  in 
respect  of  the  last  two  parcels  which  were  the  subject  of  the  action,  and 
which  contained  articles  of  clothing  only.  The  facts,  as  applicable  to 
these,  were  as  follows : — The  plaintiff,  having  sufficiently  packed  or  tied 
together  the  articles  (consists:^  of  wearing  apparel),  and  being  himself 
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a  passenger  by  the  train,  desired  that  the  packages  might  be  labelled 
atid  placed  with  the  rest  of  the  passengers'  luggage.  The  railway 
porter  to  whom  this  request  was  addressed,  after  consultation  with  the 
station-master,  declined  to  comply  with  it.  It  appears  that  the  ISlst 
^6981  ^^^^^^^  ^^  ^^®  company's  act  of  incorporation  (6  &  7  *W.  4, 

-■  c.  Ixxv.)  compels  the  company  to  carry  a  certain  quantity  of 
articles  of  clothing  for  each  passenger  free  of  charge.  The  act  also 
enables  the  company  to  make  rules  and  regulatiods  in  respect  of  the 
conveyance  of  passengers  and  their  luggage,  one  of  which  (the  10th)  was 
as  follows, — "  Passengers  are  required,  after  taking  their  tickets,  to 
claim  their  luggage  on  the  platform,  and  to  see  it  marked  with  the  com- 
pany's  labela;  and  no  luggage  will  be  placed  in  the  train  until  it  is  so 
marked.  The  company  will  not  be  responsible  for  the  loss  or  detention 
of  any  article  of  luggage  that  is  not  marked  with  their  label  and  pro- 
perly addressed,  nor  for  luggage  of  any  other  description  than  that 
mentioned  in  their  acts  of  parliament,  except  a  declaration  of  its  nature 
and  value  be  made  at  the  time,  and  it  be  booked  and  paid*  for  accord- 
^gly*"  The  plaintiff,  being  aware  of  this  regulation,  and  intending  to 
compel  the  company  to  assume  the  responsibility  of  the  safe  carriage  of 
the  packages  in  question,  calls  upon  the  company's  servant  to  label 
them.  This  he  refuses  to  do.  It  is  impossible  to  avoid  seeing  that  the 
contention  between  the  parties  here  was,  whether  the  company,  by 
refusing  to  label  the  packages,  could  divest  themselves  of  their  common- 
law  liability  as  carriers  for  the  safe  conveyance  of  the  articles.  They 
appear  to  have  sought  to  relieve  themselves  of  such  liability  by  requiring 
all  luggage  to  be  labelled,  and  then  giving  a  direction  for  the  guidance 
of  their  servants,  that,  '^  in  future,  no  small  articles,  such  as  rugs,  coats, 
umbrellas,  sticks,  caps,  or  small  paper  parcels,  nor  bundles  of  rugs,  coats, 
and  wrappers  strapped  together,  are  to  be  labelled  or  placed  in  the 
^ggAge-van :  the  passengers  must  take  charge  of  such  articles  them- 
selves, or  send  them  as  booked  parcels."  Acting  upon  that  directiooy 
the  porter  and  station-master  decline  to  label  the  packages  in  question 
^6991  ^^^  to  place  them  in  the  luggage- van;  telling  the  ^plaintiff,  that, 

-*  if  they  go  at  all,  they  must  go  in  the  same  carriage  with  the 
plaintiff  himself.  To  this  the  plaintiff  objects,  on  the  ground  that  the 
company  were  thereby  endeavouring  to  relieve  themselves  from  their 
ordinary  liability  as  common  carriers.  This  being  the  struggle  between 
the  parties,  the  porter  threatens  to  take  the  package  to  the  lost  luggage 
oBSce,  unless  the  plaintiff  will  consent  to  have  it  placed  in  the  carriage 
with  him.  The  plaintiff  says:  "Put  the  package  where  you  please: 
but  you  shall  not  impose  upon  me  the  responsibility  of  taking  charge  of 
it  myself."  The  things  are  thereupon  left  upon  the  platform,  and  after- 
wards taken  by  the  porter  to  the  lost  luggage  ofHce, — treating  them  as 
property  of  which  the  owner  was  unknown.  I  am  of  opinion  that  the 
porter  was  not  justified  in  so  doing,  and  that  the  company  are  responsible 
for  his  acts.  The  plaintiff  did  nothing  to  prevent  the  company's  serv- 
ants from  putting  the  packages  into  the  carriage  in  which  he  was,  or  in 
any  other  part  of  the  train.  All  he  said,  was,  that,  if  the  packages 
were  placed  in  the  carriage  with  him,  the  company  were  tiot  to  consider 
that  as  a  recognition  on  his  part  that  he  had  taken  upon  himself  any 
obligation  with  respect  to  them  which  would  not  attach  to  him  if  they 
were  placed  elsewhere.     I  think  there  was  nothing  done  ^to. relieve ik^ 
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company  of  their  responsibility  as  common  carriers,  and  their  duty 
under  the  special  act,  to  carry  these  packages  as  luggage ;  and  conse^ 
quently  that  the  taking  them  to  the  lost  luggage  office  and  detaining 
them  there  was  a  ivrongful  act  for  which  they  are  liable.  Whether, 
therefore,  upon  the  special  count  or  upon  the  count  in  trover,  I  think 
the  plaintiff  is  entitled  to  recover  in  respect  of  those  two  packages.  I 
was  disposed  during  the  argument  to  entertain  some  doubt  as  to  whether, 
if  the  company  were  justified  in  refusing  to  carry  the  articles  in  ques- 
tion, they  were  ^justified  in  taking  them  to  the  lost  luggage  r^nrin 
office :  but  Mr.  James  has  satisfied  me  that,  if  justified  in  refus-  ^ 
ing  to  carry  them,  the  company  were  justified  in  treating  them  as  lost 
luggage.  My  judgment  rests  upon  this,  that  the  articles  in  question 
consisted  of  wearing  apparel  which  the  company  were  bound  to  carry, 
and  that  nothing  had  been  done  by  the  plaintiff  to  absolve  them  from 
that  responsibility,  or  to  prevent  them  from  placing  them  in  any  part  of 
the  train, — the  plaintiff's  conduct  amounting  to  no  more  than  a  protest 
against  having  cast  upon  him  a  responsibility  which  the  law  casts  upon 
the  company. 

Williams,  J. — I  am  of  the  same  opinion.  When  the  evidence  is 
looked  at  closely,  it  is  obvious  that  the  real  controversy  between  the 
plaintiff  and  the  defendants  was,  whether  the  latter  were  bound  to  uke 
charge  of  the  packages  in  question  with  the  ordinary  responsibilities  of 
carriers  of  passengers.  It  is  plain  that  both  parties  treated  packages 
being  carried  with  the  passenger  in  the  carriage,  and  unlabelled,  as 
being  no  longer  at  the  risk  or  under  the  control  of  the  company.  The 
company,  by  their  servants,  refused  to  carry  the  packages,  because  the 
plaintiff  declined  to  assent  to  these  terms :  and  the  question  is,  whether 
they  were  justified  in  that  refusal.  I  see  no  ground  of  justification 
except  that  upon  which  my  Brother  Erie  decided  at  Nisi  Prius.  He 
thought  that  the  company  were  not  bound  to  receive  as  passengers' 
luggage  any  article  of  wearing  apparel,  unless  reasonably  secured  and 
fitted  for  carriage  without  damage.  Now,  as  the  plaintiff  has  agreed  to 
abandon  all  claims  except  in  respect  of  the  two  packages  which  consisted 
exclusively  of  wearing  apparel  and  shawls,  it  is  unnecessary  for  me  to 
say  whether  or  not  I  concur  with  my  Brother  Erie  in  this  view.  It  may 
well  be  doubted  whether  the  proposition  *is  not  too  largely  stated.  r^cYQi 
There  may,  no  doubt,  be  cases  where  articles  of  this  description  ^ 
may  be  so  carelessly  and  improperly  packed  as  reasonably  to  justify  a 
refusal  on  the  part  of  the  company  to  accept  them.  But  it  does  not 
follow  that  they  would  be  justified  in  rejecting  every  package  which  may 
be  imperfectly  packed.(a)  I  confess  I  feel  a  difficulty  in  assenting  to  a 
proposition  so  broadly  laid  down.  It  is,  however,  unnecessary  to  consider 
that ;  for,  I  think  we  cannot  fail  to  infer  from  the  evidence  here,  that, 
as  to  the  two  parcels  of  wearing  apparel  and  shawls  which  are  now  in 
question,  they  were  packed  in  a  way  to  be  reasonably  fitted  for  carriage 
by  the  company:  and  I  cannot  see  why  they  should  have  refused  to 
carry  them  upon  the  usual  terms. 

WiLLES,  J. — I  am  of  the  same  opinion.  It  is  not  necessary  to  go 
further  for  the  law  than  the  131st  section  of  the  company's  act,  6  &  7 
W.  4,  c.  Ixxv.,  in  order  to  decide  the  question  with  reference  to  the  two 

(a)  Sea  Simons  v.  The  Great  Weitern  Railwoy  Company,  IS  C.  B.  S05  (E.  C.  L.  R.  toI.  86). 
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parcels  which  alone  are  now  the  subject  of  consideration.  That  sectioB 
obliges  the  company  to  carry  for  each  passenger  free  of  charge  a  certain 
quantity  in  weight  and  bulk  of  articles  of  wearing  apparel.  It  appears 
that  the  plaintiff^  being  a  passenger  by  a  particular  train,  wanted  some 
luggage  consisting  of  wearing  apparel  wrapped  round,  in  the  one  instance 
with  a  piece  of  calico,  and  m  the  other  with  a  shawl,  and  sufficiently 
secured  by  means  of  straps,  carried  for  him  by  the  company,  instead  of 
taking  charge  of  it  himself.  The  question  is,  whether  he  was  entitled 
to  have  that  done.  I  am  of  opinion  that  he  was.  It  seems  that  tb? 
'f 7021  P^^^'^^^'^  desired  to  have  these  packages  labelled  *and  put  into 

^  the  luggage-van.  I  do  not  found  my  judgment  upon  any  supposed 
right  of  his  to  have  the  packages  labelled  and  placed  in  any  particular 
part  of  the  train.  That  is  mere  matter  of  detail.  It  might  be  reason- 
able to  impose  such  a  condition :  but  there  is  no  legal  right  to  have  a 
label  placed  upon  the  goods.  The  upshot  of  the  contest  was,  that  the 
company's  servants  desired  to  put  these  packages  in  the  carriage  with 
the  plaintiff,  coupled  with  the  understanding  that  he  should  take  charge 
of  them,  and  that  they  should  be  under  his  care  and  at  his  risk  whilst 
the  change  of  carriages  was  taking  place  at  Tunbridge, — in  short,  that 
they  should  be  at  his  risk  during  the  whole  of  the  transit.  The  plain- 
tiff refused  to  allow  the  packages  to  be  pkoed  in  the  carriage  with  him, 
— not  absolutely,  but  in  a  sense  that  would  east  upon  him  that  responsi- 
bility ;  and  he  ends  by  saying,  in  substance :  ^^  Put  them  where  yov 
like,  provided  they  are  to  carried  at  the  risk  and  upon  the  responsibility 
of  the  company."  In  the  result,  the  packages  are  left  upon  the  pUt- 
form.  The  servants  of  the  company  do  not  appear  to  have  claimed  a 
right  to  put  the  packages  in  that  or  in  any  other  carriage  unaccom- 
panied by  the  condition  before  mentioned.  The  question  is,  whether  the 
plaintiff  was  entitled  to  have  these  things  carried  by  the  company  at 
their  risk,  or  whether  he  was  bound  to  take  the  responsibility  of  taking 
care  of  them  himself.  It  appears  to  me  that  that  question  is  disposed 
of  by  the  131st  section  of  the  company's  act,  which  enacts,  that,  withont 
extra  charge,  it  shall  be  lawful  for  every  passenger  travelling  upon  or 
along  the  said  railway  to  take  with  him  his  articles  of  clothing,  not 
exceeding  40  lbs.  in  weight,  and  four  cubic  feet  in  dimensions, — a  size  and 
weight  not  'ordinarily  capable  of  being  conveniently  carried  by  a  passen- 
ger. In  return  for  this,  the  company  are  in  no  case  to  be  in  any  way  liable 
♦7031   ^^  responsible  *for  the  safe  carriage  or  custody  of,  or  for  any  lo» 

'  -■  of  or  injury  to  any  articles,  matters,  or  things  whatsoever  carried 
upon  or  along  the  said  railway  with  or  accompanying  the  person  of  or 
belonging  to  any  passenger,  or  delivered  for  the  purpose  of  being  carried, 
other  than  and  except  such  passenger's  articles  of  clothing,  not  exceeding 
the  weight  and  dimensions  aforesaid.  The  packages  in  question  did  not 
exceed  that  weight  or  those  dimensions ;  nor  did  they  fall  within  the 
proviso  at  the  end  of  the  section  saving  the  liability  of  the  company  as 
to  matters  of  special  exception.  It  appears  to  me,  therefore,  upon  the 
mere  reading  of  that  section,  that  the  company  are  liable.  As  to  the 
two  packages  which  the  plaintiff  has  consented  to  give  up,  a  different 
question  might  have  arisen.  If  it  had  appeared  that  the  company  bad 
been  in  the  habit  of  carrying  articles  such  as  were  contained  in  those 
packages  for  the  fare  paid  by  the  passenger,  I  should  have  inclined  to 
think  that  their  responsibility  would  have  extended  to  them  also.    Bat, 
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as  Mr.  Bovill  has  consented  to  abandon  his  claim  as  to  them,  it  is  nmie* 
eessary  to  say  anything  about  them.  The  rale  will,  therefore,  be  absoluta 
to  enter  a  verdict  for  the  plaintiff  for  102.,  as  the  value  of  the  two 
packages  first  adverted  to. 

Byl£S,  J. — I  am  of  the  same  opinion.  I  agree  with  my  Lord  and 
my  two  learned  Brothers  in  thinking,  that,  although  the  company  have 
a  right  to  put  luggage  in  any  part  of  the  train  they  please,  they  cannot 
absolve  themselves  from  their  common-law  liability  as  carriers,  nor  from 
the  liability  imposed  upon  them  by  the  ISlst  section  of  the  6  &  7  W. 
4,  o.  Ixrv.,  by  placing  it  in  the  carriage  with  the  passenger  to  whom  it 
belongs.  It  is  quite  evident  that  the  real  contention  between  the  plain- 
tiff and  the  porter  and  station-master  was,  not  ^whether  the  r*'7A4 
packages  should  be  placed  in  the  carriage  with  him,  but  whether  ^ 
the  ordinary  liability  of  the  company  should  be  limited  by  their  so  doing. 
The  company  in  eifect  say  to  the  plaintiflf,  we  will  not  carry  your  packages 
unless  you  consent  to  take  the  risk  and  responsibility  of  their  safety. 
The  plaintiff  declines  to  accept  the  risk,  and  the  company  refuse  to 
carry ;  and  so  the  packages  are  left  behind.  The  defendants  are  clearly 
liable  on  the  special  count  for  their  refusal  to  carry  the  last  two  parcels, 
which  were  left  behind  through  their  default ;  and  I  think  they  are  also 
liable  upon  the  count  in  trover.  The  rule  will,  therefore,  be  absolute 
to  set  aside  the  nonsuit,  and  to  enter  a  verdict  for  the  plaintiff  for  lOL 
upon  the  issues  applicable  to  the  last  two  parcels,  and  for  the  defendants 
as  to  the  rest.  Rule  absolute  accordingly.(a) 

(a)  See  Chittjr  and  Temple  on  tbe  Law  ef  Oarrieri,  pp.  282,  et  seq. 


INGATE  and  Another  v.  LA  COMMISSIONE  DEL  LLOYD  AUS 

TRIACO,  PRIMA  SEZIONE.     June  12. 

The  16tfa,  18tb,  and  lOtb  sccdoDS  of  the  Common  Lnw  Procedure  Act,  1852,  do  not  apply  to  tha 
ca«e  of  proceeding!  against  a  foreign  corporation  carrying  on  busineu  abroad. 

Bt  the  18th  section  of  the  Common  Law  Procedure  Act,  1852  (15 
k  16  Vict.  c.  76),  it  is  enacted,  that,  *'  in  case  any  defendant,  being  a 
British  subject,  is  residing  out  of  the  jurisdiction  of  the  said  superior 
courts,  in  any  place  except  in  Scotland  or  Ireland,  it  shall  be  lawful  for 
the  plaintiff  to  issue  a  writ  of  summons  in  the  form  contained  in  the 
schedule  (A)  to  the  act  ""annexed,  marked  No.  2,  which  writ  shall  ri^i^Ac 
bear  the  endorsement  contained  in  the  said  form,  purporting  that  '- 
such  writ  is  for  service  out  of  the  jurisdiction  of  the  said  superior  courts ; 
and  the  time  for  appearance  by  the  defendant  to  such  writ  shall  be 
regulated  by  the  distance  from  England  of  the  place  where  the  defendant 
is  residing ;  and  it  shall  be  lawful  for  the  court  or  judge,  upon  being 
satisfied  by  affidavit  that  there  is  a  cause  of  action  which  arose  within 
the  jurisdiction,  or  in  respect  of  the  breach  of  a  contract  made  within 
the  jurisdiction,  and  that  the  writ  was  personally  served  upon  the  defend* 
ant,  or  that  reasonable  efforts  were  made  to  effect  personal  service 
thereof  upon  the  defendant,  and  that  it  came  to  his  knowledge,  and 
either  that  the  defendant  wilfully  neglects  to  appear  to  such  writ,  or  that 
he  is  living  out  of  the  jurisdiction  of  the  said  courts  in  order  to  defeat 
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and  delay  his  creditors,  to  direct  from  time  to  time  that  the  plaintiff 
ihall  be  at  liberty  to  proceed  in  the  action  in  such  manner  and  subject 
to  such  conditions  as  to  such  court  or  judge  may  seem  fit,  having  regard 
to  the  time  allowed  for  the  defendant  to  appear  being  reasonable,  and 
to  the  other  circumstances  of  the  case :  provided  always  that  the  plain- 
tilF  shall  and  he  is  hereby  required  to  prove  the  amount  of  the  debt  or 
damages  claimed  by  him  in  such  action,  either  before  a  jury  upon  a  writ 
of  inquiry  or  before  one  of  the  masters  of  the  said  superior  courts  in 
the  manner  hereinafter  provided,  according  to  the  nature  of  the  case, 
as  such  court  or  judge  may  direct ;  and  the  making  such  proof  shall  be 
a  condition  precedent  to  his  obtaining  judgment." 

And  s.  19  enacts,  that,  ^'  in  any  action  against  a  person  residing  out 
of  the  jurisdiction  of  the  said  courts,  and  not  being  a  British  subject, 
the  like  proceedings  may  be  taken  as  against  a  British  subject  resident 
*70R1  ^^^  ^^  ^^^  jurisdiction,  save  that,  in  lieu  of  *the  form  of  writ  of 
-^  summons  in  the  schedule  (A)  to  the  act  annexed  marked  No.  2, 
the  plaintiff  shall  issue  a  writ  of  summons  according  to  the  form  con- 
tained in  the  said  schedule  (A)  marked  No.  8,  and  shall  in  manner 
aforesaid  serve  a  notice  of  such  last-mentioned  writ  upon  the  defendant 
therein  mentioned,  which  notice  shall  be  in  the  form  contained  in  the 
laid  schedule  also  marked  No.  8 ;  and  such  service  shall  be  of  the  same 
force  and  effect  as  the  service  of  the  writ  of  summons  in  any  action 
against  a  British  subject  resident  abroad ;  and  by  leave  of  the  court  or 
a  judge,  upon  their  or  his  being  satisfied  by  affidavit  as  aforesaid,  the 
like  proceedings  may  be  had  and  taken  thereupon." 

A  writ  of  summons,  dated  the  3d  of  May,  1858,  was  issued  against 
the  defendants,  La  Commissione  del  Lloyd  Austriaco,  Prima  Sezione 
(Austrian  Lloyd's  Company),  a  corporation  aggregate  established  accord- 
ing to  the  law  of  the  empire  of  Austria,  and  trading  and  carrying  on 
business  under  that  name  and  title  at  Trieste ;  and  on  the  15th  of  May, 
the  following  notice  was  served  by  the  clerk  of  the  British  consul,  by 
delivering  it  to  the  secretary  of  the  company  at  their  chief  office  in  the 
Tergesteo,  No.  687,  in  Trieste : — 

"  To  La  Commissione  del  Lloyd  Austriaco,  Prima  Sezione,  of  Trieste, 
in  Austria. 

"  Take  notice  that  Charles  Colville  Ingate  and  Frederick  Ingate,  of 
Fenchurch  Street,  in  the  city  of  London,  England,  have  commenced  an 
action  at  law  against  you  in  Her  Majesty's  Court  of  Common  Pleas, 
by  a  writ  of  that  court  dated  the  3d  day  of  May,  1858 ;  and  you  are 
required  within  twenty-one  days  after  the  receipt  of  this  notice,  inclusive 
of  the  day  of  such  receipt,  to  defend  the  said  action,  by  causing  an 
appearance  to  be  entered  for  you  in  the  said  court  to  the  said  action : 
♦7071  *^^'  ^^  default  of  your  *so  doing,  the  said  Charles  Colville  Ingate 
-*  and  Frederick  Ingate  may  by  leave  of  the  court  or  a  judge  pro- 
ceed thereon  to  judgment  and  execution.  The  plaintiffs  claim  1990/. 
Vis.  11(2.  for  debt,  and  71,  Is.  for  costs;  and,  if  the  amount  thereof  be 
paid  to  the  plaintiflb  or  their  attorneys  within  twenty-one  days  from  the 
tervice  hereof,  further  proceedings  will  be  stayed." 

An  application  was  made  to  Byles,  J.,  at  chambers  for  leave  for  the 
plaintiffs  to  proceed,  upon  affidavits  stating  the  above  facts,  and  also  that 
the  defendants  at  and  before  the  commencement  of  the  suit  were,  and 
•till  were,  justly  and  truly  indebted  to  the  plaintiffs  in  the  sum  of  1990JL 
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n$.  lid.  for  money  paid  in  England,  within  the  jurisdiction  of  this 
court,  by  the  plaintiffs  for  the  defendants,  at  their  request,  and  for  com- 
mission and  reward  due  and  payable  by  the  defendants  to  the  plaintiifs 
for  work  done  in  England,  within  the  jurisdiction  of  this  court,  by  the 
plaintiffs  for  the  defendants  at  their  request ;  that  it  takes  five  days  to 
communicate  between  London  and  Trieste  by  post ;  and  that  no  appear- 
ance has  been  entered  by  or  on  behalf  of  the  defendants.  The  learned 
jadge,  doubting  the  applicability  of  the  Common  Law  Procedure  Act 
to  the  case  of  a  foreign  corporation  carrying  on  business  out  of  the 
jurisdiction,  declined  to  make  any  order,  but  referred  the  plaintiffs  to 
the  court. 

Honyman  now  moved  accordingly. — The  plaintiffs  are  entitled  to 
proceed  under  the  statute,  unless  there  be  some  rule  of  law  which  pre- 
vents its  application  to  a  foreign  corporation.  [Byles,  J. — I  doubted, 
and  I  still  doubt,  whether  the  16th  section  of  the  act  can  apply  to  a. 
foreign  corporation  trading  abroad.  We  have  no  means  of  knowing 
the  constitution  and  attributes  of  such  a  body.  It  may  be  altogether 
different  from  our  incorporated  companies.  For  anything  we  know, 
each  '^'member  may  be  personally  liable.  Besides,  it  does  not  r^YOR 
appear  that  the  secretary,  upon  whom  the  notice  was  served,  is  ^ 
a  member  of  the  corporation.]  The  company  have  addressed  to  the 
officer  of  this  court  a  protest  against  the  proceedings :  it  is  clear,  there- 
fore, that  the  notice  has  come  to  their  hands.  The  16th  section  of  the 
Common  Law  Procedure  Act,  1852,  provides  that  "  every  writ  of  sum-. 
moDS  issued  against  a  corporation  aggregate  may  be  served  on  the  mayor 
or  other  head  officer,  or  on  the  town-clerk,  clerk,  treasurer,  or  secretary 
of  such  corporation."  [Willes,  J. — The  17th  and  18th  sections  were 
introduced  as  a  substitute  for  the  old  proceeding  to  outlawry,  which  could 
only  be  against  natural  persons.  The  19th  section  speaks  of  ^^  persona 
rending  out  of  the  jurisdiction."  The  language  of  the  16th  section  is 
clearly  applicable  to  domestic  corporations.]  By  s.  227  (the  interpre- 
tation clause)  ^'  persons  and  parties"  include  corporations.  In  Boyd  v. 
The  Croydon  Railway  Company,  4  N.  C.  669  (E.  C.  L.  R.  vol.  33),  6 
Scott  461,  where  a  railway  act  provided  that  no  action  should  be  brought 
against  any  person  for  anything  done  in  pursuance  of  the  act,  without 
twenty  days'  notice  given  to  the  intended  defendant,  it  was  held  that 
the  word  person  included  the  company.  [Williams,  J. — The  spirit  of 
the  thing  is,  that  there  must  be  personal  service  or  something  that  is 
equivalent  to  it.  You  are  driven  back  to  the  16th  section  ;  and  that 
does  not  apply  to  foreign  corporations.  Cockburn,  C.  J. — Before  we 
can  give  leave  to  proceed,  we  must  be  satisfied  that  this  jurisdiction, 
which  is  a  new  creation,  applies  to  foreign  corporations.  The  object  of 
these  sections,  as  my  Brother  Willes  observes,  was,  to  give  a  substitute 
for  outlawry.  I  do  not  think  there  exists  abroad  such  a  thing  as  a  cor- 
poration for  trading  purposes  in  the  sense  in  which  we  understand  it.] 
Foreign  corporations  have  been  allowed  to  sue  in  this  country  in  their 
corporate  *names:  The  Dutch  West  India  Company  v.  Van  ri^frcia 
Moses,  1  Stra.  612,  2  Lord  Raym.  1532;  The  National  Bank  L  *^ 
of  St.  Charles  v.  De  Bernales,  R.  &  M.  190  (E.  C.  L.  R.  vol.  21),  1  C. 
k  P.  669  (E.  C.  L.  R.  vol.  12).  [Williams,  J.— As  plaintiffs,  but  not 
as  defendants.  Willes,  J. — The  earliest  reported  case  of  an  action  by 
a  foreign  corporation  probably  is  that  of  The  Dutch  East  India  Com* 
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pany  v.  Henriques,  Resp.  Pr.  C.  P.  (by  Sir  G.  Coke)  44.  Williamb, 
J. — ^Before  the  passing  of  the  Common  Law  Procedure  Act,  there  clearlj 
was  no  mode  of  suing  in  this  country  foreigners  residing  abroad.  That 
power  is  now  given,  in  a  mode  that  is  pointed  out.  Wo  cannot,  if  that 
is  inapplicable  to  tbo  case,  sanction  any  other  mode.  Willes,  J. — ^In 
the  Irish  statutes,  43  O.  8,  c.  53,  and  13  k  14  Vict.  c.  18,  there  are 
express  provisions  for  the  service  of  process  upon  foreign  corporations : 
see  Sheehy  v.  The  Professional  Life  Assurance  Company,  2  C.  B.  (N.  S.) 
211  (E.  C.  L.  R.  vol.  89),  8  C.  B.  (N.  S.)  697  (E.  C.  L.  R.  vol.  91).] 

CocKBURN,  C.  J. — I  think  there  ought  to  be  no  rule  in  this  case, 
simply  upon  the  ground  that  the  18th  and  19th  sections  of  the  Conirooik 
Law  Procedure  Act,  1852,  relating  to  the  service  of  process  upon 
persons  residing  out  of  the  jurisdiction  of  the  superior  courts  of  this 
country,  do  not  apply  to  the  case  of  foreign  corporations.  The  16th 
section  clearly  applies  only  to  corporate  bodies  in  this  country.  All 
the  preceding  sections  relate  exclusively  to  persons  resident  within  the 
jurisdiction.  The  18th  and  19th  sections  relate  to  British  subjects  and 
foreigners  resident  in  foreign  parts.  Looking  at  what  the  law  was  before 
the  passing  of  this  act,  it  seems  to  me  to  be  perfectly  clear  that  these 
provisions  refer  only  to  individual  defendants,  and  not  to  corporations. 
Assuming,  therefore,  that  this  company  is  sufficiently  shown  to  be  a 
corporation  aggregate,  capable  of  suing  and  being  sued  in  its  corporate 
name,  I  think  it  is  enough  to  say  that  the  provisions  in  question  do  not 
apply  to  such  a  case. 
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*  Williams,  J. — It  is  dear  to  my  mind  that  the  18th  and 


19th  sections  do  not  apply  to  foreign  corporations.  Throughoot 
the  clauses,  personal  service,  or  something  tantamount  to  it,  is  talked 
of:  and  this  there  are  no  means  of  effecting  in  the  case  of  a  foreign 
corporation. 

The  rest  of  the  court  concurring,  Rule  refused. 


It  is  generally  hold  in  the  United 
States  that  foreign  attachment  or  trustee 
process  will  lie  against  a  corporation 
created  by  the  laws  of  another  state, 
and  that  such  corporations  are  included 
within  the  general  denomination  of 
''  any  person  or  persons/'  in  statutory 
provisions  authorizing  that  form  of  pro- 
cedure :  Baahell  v.  Commonwealth  Ins. 
Co.,  15  Sergeant  k  Rawle  173;  Plant- 
ers' k  Merchants'  Bank  v.  Andrews, 
8  Porter,  Alab.  404;  Union  Bank  i;. 
U.  S.  Bank,  4  Humphreys  369;  South 
Carolina  Railroad  Co.  v.  M'Donald,  5 


Georgia  531;  Libbey  t^.  HodgdoniO 
New  Hamp.  394 ;  Martin  v.  Branck 
Bank,  14  Louisiana  415 ;  U.  S.  Bank 
V.  Merchants'  Bank,  1  Robinson  (Va.) 
573  :  but  see  contra,  M' Quean  r.  3Iid- 
dlctown  Manufact.  Co.,  16  Johns.  5. 

In  many  of  the  states  there  are  sta- 
tutes which  expressly  authorize  th« 
service  of  process  on  the  agents  of  fo- 
reign corporations.  See  in  PeDOsjI- 
vania  Bright.  Purd.  168,  pi.  3*2,  Ac.: 
and  see  Moulin  o.  Trenton  Insunoee 
Co.,  1  Butcher  57. 
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FERRAND  and  Others  v.  BISCHOFFSHEIM  and  Others.    June  4. 

To  a  d«cIaration  for  money  paid,  money  reeeivedf  Ac,  the  defendants  pleaded  that  thoy  at  the 
requeft  and  with  the  cooecnt  of  the  plaintiffs  dealt  with  and  treated  one  F.  as  the  principnl  in 
the  transaction  in  respect  of  which  the  moneys  were  received  by  the  defendants,  and  as  the 
party  with  whom  alone  thisy  were  dealing;  that  the  plaintiffs  further  authorised  and  requested 
the  defendants  to  receive  any  moneys  resulting  from  the  transaction  on  account  of  and  as  the 
moneys  of  F.,  and  on  the  terms  that  the  defendants  might  deal  with  such  moneys  as  the 
moseys  of  F. :  Averment,  that  the  moneys,  being  the  moneys  resulting  from  the  said  transne- 
tion,  were  afterwards,  in  pursuance  of  the  said  request,  authority,  and  consent  of  the  plnintiffs, 
received  by  the  defendants  in  respect  of  and  as  the  result  of  the  said  transaction,  and  on 
account  of  and  as  the  moneys  of  F. ;  that,  upon  the  faith  and  in  consequence  of  the  said 
request,  authority,  and  consent  of  the  plaintiffs,  the  defendants  afterwards  gave  credit  to  F.  in 
respect  of  divers  other  transactions,  and  were  induced  to  allow  F.  to  incur  .debts  to  them  which 
were  still  due ;  and  that,  before  and  at  the  time  when  the  said  moneys  wore  so  received  by  the 
defendants  as  aforesaid,  on  account  of  and  as  the  moneys  of  F.,  be  the  said  F.  was,  and  still 
remained,  indebted  to  the  defendants  for  and  in  respect  of  the  debts  thereinbefore  mentioned, 
in  an  amount  equal  to  the  plaintiffs'  claim, — which  amount  the  defendants  were  willing  to  set 
off: — Hold,  bad,  on  demurrer. 

This  was  an  action  for  money  paid,  money  received,  and  money  found 
due  upon  accounts  stated. 

The  defendants  pleaded,  secondly, — as  to  1207Z.  18».  2(2.,  parcel  of 
the  moneys  alleged  to  have  been  received  by  the  defendants  for  the  use 
of  the  plaintiffs, — that  they,  the  defendants,  at  the  request  and  with 
the  consent  of  the  plaintiffs,  dealt  with  and  treated  one  Octave  Foa  as 
the  principal  in  the  transaction  in  respect  of  which  the  said  moneys  in 
the  introductory  part  of  that  plea  mentioned  and  therein  pleaded  to 
were  received  by  the  defendants,  and  as  the  party  with  whom  alone 
they  were  dealing;  and  that  the  plaintiffs  then  and  at  *the  time  r^iyi-i 
of  making  the  said  request  further  authorized  and  requested  the  '- 
defendants  to  receive  any  moneys  resulting  from  the  said  transaction  on 
account  of  and  as  the  moneys  of  the  said  Octave  Foa,  and  on  the  terms 
that  the  defendants  might  deal  with  such  moneys  as  the  moneys  of  the 
said  Octave  Foa :  That  the  said  moneys  therein  pleaded  to,  being  the 
moneys  resulting  from  the  said  transaction,  were  afterwards,  and  before 
the  commencement  of  this  suit,  and  in  pursuance  of  the  said  request, 
authority,  and  consent  of  the  plaintiffs  as  aforesaid,  received  by  the 
defendants  in  respect  of  and  as  the  result  of  the  said  transaction,  and 
on  account  of  and  as  the  moneys  of  the  said  Octave  Foa,  and  on  the 
terms  aforesaid :  That,  upon  the  faith  and  in  consequence  of  the  said 
request,  authority,  and  consent  of  the  plaintiffs  as  aforesaid,  and  upon 
the  faith  that  they  the  defendants  should  so  receive  on  account  of  and 
as  the  moneys  of  the  said  Octave  Foa  the  moneys  resulting  from  the 
said  transaction,  according  to  and  in  pursuance  of  the  said  request, 
authority,  and  consent  of  the  plaintiffs  in  that  behalf,  they,  the  defend- 
ants, afterwards,  and  before  the  commencement  of  this  suit,  trusted  and 
gave  creflit  to  the  said  Octave  Foa  in  respect  of  divers  other  transac- 
tions ;  and  that  they,  the  defendants,  were  afterwards  and  before  the 
commencement  of  this  suit,  whilst  the  said  request,  authority,  and 
consent  of  the  plaintiffs  continued  in  full  force  and  effect,  and  before 
any  revocation  thereof  by  the  plaintiffs,  induced  to  and  did  allow  and 

thermit  the  said  Octave  Foa  to  incur  divers  debts  to  them,  and  to  become 
lable  to  them  in  respect  of  such  debts,  and  which  debts  from  the  said 
Octave  Foa  to  the  defendants  were  still  due  and  owing  and  unpaid,  upon 
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the  full  faith  and  in  consequence  of  the  said  request,  authority,  and 
consent  of  the  plaintiffs,  and  upon  the  faith  that  the  moneys  resulting 
♦7191  ^''^™  ^^®  first-mentioned  '^'transaction  should  be  received  by  them 
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the  defendants  on  account  of  and  as  the  moneys  of  the  said  OctaTe 


Foa  as  aforesaid,  in  pursuance  of  and  according  to  the  request,  authority, 
and  consent  of  the  plaintiffs  as  aforesaid :  And  that,  before  and  at  the 
time  when  the  said  moneys  were  so  received  by  the  defendants  as  afore- 
said on  account  of  and  as  the  moneys  of  the  said  Octave  Foa,  the  said 
Octave  Foa  was,  and  thence  hitherto  had  been,  and  still  was,  indebted 
to  the  defendants,  for  and  in  respect  of  the  divers  debts  thereinbefore 
mentioned  as  incurred  by  the  said  Octave  Foa,  in  an  amount  equal  to 
the  plaintiffs'  claim  therein  pleaded  to,  for  money  payable  by  the  said 
Octave  Foa  to*  the  defendants,  for  money  paid  by  the  defendants  to 
and  for  the  use  of  the  said  Octave  Foa  at  his  request,  and  for  money 
received  by  the  said  Octave  Foa  for  the  use  of  the  defendants,  and  for 
money  found  to  be  due  from  the  said  Octave  Foa  to  the  defendants  on 
accounts  stated  between  them,  which  amount  the  defendants  were  willing 
to  set  off  against  the  plaintiffs'  claim  therein  pleaded  to. 

Archibald^  in  support  of  the  demurrer. — The  plea  is  clearly  bad.  In 
the  first  place,  it  does  not  show  any  consent  on  the  part  of  the  plaintiffs 
to  the  receipt  of  this  money  as  money  of  Foa ;  neither  does  it  show  any 
ground  upon  which  the  defendants  are  entitled  to  the  set-off  they  claim. 
The  plea  states  that  the  defendants  at  the  request  and  with  the  consent 
of  the  plaintiffs  dealt  with  Foa  as  principal  in  the  transaction.  It  is 
clear  that  the  defendants  were  throughout  aware  that  there  was  a  prin- 
cipal, who  might  at  any  time  have  intervened;  and  therefore  there  is 
nothing  to  bring  the  case  within  the  principle  of  George  v.  Clagctt,  7 
T.  R.  359,  and  Rabone  v.  Williams,  2  Stra.  1182.  In  the  last-mentioned 
*71S1  ^^^^'  Lo^^  Mansfield  says:  ''Where  *a  factor,  dealing  for  a 
^  principal,  but  concealing  that  principal,  delivers  goods  in  hia 
own  name,  the  person  contracting  with  him  has  a  right  to  consider  him 
to  all  intents  and  purposes  as  the  principal;  and,  though  the  real  prin- 
cipal may  appear,  and  bring  an  action  upon  that  contract  against  the 
purchaser  of  the  goods,  yet  that  purchaser  may  set  off  any  claim  he  may 
have  against  the  factor  in  answer  to  the  demand  of  the  principal.  This 
has  been  long  settled."  Fish  v.  Kempton,  7  G.  B.  687  (E.  C.  L.  R. 
vol.  62),  is  precisely  in  point :  it  was  there  held,  that,  where  A.  buys 
goods  of  B.,  knowing  that  B,  is  selling  them  as  factor,  he  cannot,  in  an 
action  by  the  principal  for  the  price,  set  off  a  debt  due  to  him  from  6., 
although  it  is  found  that  A.  made  the  purchase  bon£  fide.  [Byles,  J. — 
Would  payment  to  Foa  have  been  good  ?]  Payment  stands  upon  a  totally 
different  footing  from  set-off:  Warner  v.  M'Kay,  1  M.  &  W,  691.t(<») 
[CoCKBURN,  C.  J. — Payment  to  the  agent  would  be  payment  to  the 
principal.  Byles,  J. — You  may  perhaps  say  that  ''  deal  with  him  as 
principal"  means  no  more  than  '*  pay  him."]  Exactly  so.  In  Fish  v. 
kempton,  Williams,  J.,  says  that  "  the  doctrine  of  George  ».  Clagett, 
and  that  class  of  cases,  has  no  application  where  the  buyer  knows  that 
the  factor  sells  as  factor."  And  Wilde,  C.  J.,  says:  "  Where  a  factor 
sells,  with  notice  to  the  vendee  that  he  sells  as  factor,  payment  to  him 
is  good,  even  though  made  prematurely ;  but  the  vendee  cannot,  under 

(a)  Cited  in  Fish  «.  Kempton,  7  C.  B.  687  (E.  C.  L.  R.  ToL  62),  tnd  obserred  upon  in  Saart 
«.  Sandart,  3  C.  B.  399  (E.  C.  L.  K.  vol.  54). 
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snch  circumstances,  claim  a  right  of  set-off."  In  Carr  v.  Hinchliif,  4 
B.  &  C.  547  (E.  C.  L.  R.  vol.  10),  7  D.  &  R.  42  (E.  0.  L.  R.  vol.  16), 
the  plea  stated,  that  the  goods  were  sold  and  delivered  to  the  defendant 
by  A.,  the  factor  and  agent  of  the  plaintiff,  with  the  privity  of  the 
plaintiff,  as  and  for  the  goods  of  A.,  and  *that  the  defendant  did  rt'T-iA 
not  know  that  the  goods  were  the  property  of  A. ;  that,  at  the  ■- 
time  of  the  sale  and  delivery,  A.  was  and  still  is  indebted  to  the  defend- 
ant in  more  than  the  value  of  the  goods ;  and  that  the  defendant  was 
ready  and  willing  to  set  off  and  allow  to  the  plaintiff  the  value  of  the 
goods,  out  of  the  moneys  so  due  and  owing  from  A.  [Btles,  J. — The 
plea  in  this  case  is  open  to  this  further  observation,  that  the  new  debts 
are  not  alleged  to  equal  in  amount  the  debts  sued  for,  and  the  old  debts 
were  not  incurred  upon  the  faith  of  the  alleged  request.] 

Holland^  contrd*,  was  called  upon  to  support  the  plea.  If  the  present 
case  can  be  brought  within  the  principle  of  Oeorge  v.  Clagett,  the  de* 
fendants  may  set  off  any  claim  they  have.  [Cockburn,  C.  J. — The 
plea  is,  to  say  the  least  of  it,  very  ambiguous.J  This  is  very  like  the 
case  of  Stracey  v.  Deey,  note  to  George  v.  Clagett.  That  was  assump- 
sit for  goods  sold :  pleas,  non  assumpsit  and  a  set-off.  The  plaintiffs 
jointly  carried  on  trade  as  grocers,  but  Ross  was  the  only  ostensible 
person  engaged  iii  the  business,  and  appeared  to  the  world  as  solely 
interested  therein.  By  the  terms  of  the  partnership,  Ross  was  to  be 
the  apparent  trader,  and  the  others  were  to  remain  mere  sleeping  part- 
ners. The  defendant  was  a  policy-broker,  and,  being  indebted  for 
grocery  (as  he  conceived)  to  Ross,  he  effected  insurances  and  paid  pre- 
miums on  .account  of  Ross  solely,  to  the  amount  of  his  debt,  under  the 
idea  that  one  demand  might  be  set  off  against  the  other.  Ross's  affairs 
being  much  deranged,  payment  of  the  money  due  from  the  defendant 
was  demanded  by  the  firm,  and  was  refused  by  him  upon  the  ground  of 
his  having  been  deceived  by  the  other  partners  keeping  back  and  holding 
out  Ross  as  the  only  person  concerned  in  the  trade.  Lord  Kcnyon 
*wa8  of  opinion,  that,  as  the  defendant  had  a  good  defence  by  r^Tie 
way  of  set-off  as  against  Ross,  and  had  been  by  the  conduct  of  ^ 
the  plaintiffs  led  to  believe  that  Ross  was  the  only  person  he  contracted 
with,  they  could  not  now  pull  off  the  mask  and  claim  payment  of  debts 
supposed  to  be  due  to  Ross  alone,  without  allowing  the  parties  the  same 
advantages  and  equities  in  their  defence  that  they  would  have  had  in 
actions  brought  by  Ross.  [Byles,  J. — There,  there  was  an  absence  of 
knowledge  on  the  part  of  the  defendant  that  he  was  dealing  with  any 
other  than  Ross.]  The  averment  of  a  request  is  tantamount  to  an  aver- 
ment of  want  of  knowledge.  [Williams,  J. — Is  there  any  case  to  show 
that  the  defendants  may  rely  upon  a  set-off  in  respect  of  a  debt  existing 
at  the  time  of  the  dealing  with  the  agent  as  principal  ?  Is  it  not  con- 
fined to  transactions  between  the  time  of  so  dealing  with  him  and  the 
time  of  suing  ?]  The  defendants  are  entitled  to  be  placed  in  the  same 
situation  as  if  Foa  were  the  party  suing.  In  Smith's  Mercantile  Law, 
£th  edit.  163,  it  is  said :  ^^  The  principal's  right  to  enforce  contracts 
made  by  bis  agent  is  subject  to  this  rule,  viz.  that,  if  the  agent  have 
been  allowed  oo  deal  in  his  own  name,  the  party  dealing  with  him  will 
enjoy  the  same  rights  against  the  employer  as  he  might  have  exercised 
against  his  agent  had. that  agent  really  been  a  principal.     Thus,  when 
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a  factor  dealing  for  a  principal,  but  concealing  that  principal,  deliTen 
goods  in  his  own  name,  the  person  contracting  with  him  has  a  right  to 
consider  him  to  all  intents  and  purposes  the  principal;  and,  though  the 
real  principal  may  appear  and  bring  an  action  on  that  contract  against 
the  purchaser  of  the  goods,  yet  that  purchaser  may  set  off  any  claim  he 
may  have  against  the  factor,  in  answer  to  the  demand  of  the  principal. 
This  rule  is  to  prevent  the  hardship  under  which  a  purchaser  would 
*7161  ''^^^^^»  ^^)  *after  having  been  induced  by  peculiar  considerations, 
^  such,  for  instance,  as  the  consciousness  of  possessing  a  set-off, 
to  deal  with  one  man,  he  could  be  turned  over  and  made  liable  to  ano- 
ther, to  whom  those  considerations  would  not  apply,  and  with  whom  he 
would  not  willingly  have  contracted.  But  if,  at  any  time  in  the  course 
of  the  transaction,  he  have  means  of  knowing  that  the  person  with  whom 
be  deals  is  not  a  principal,  the  above  reason  does  not  apply,  and  then 
cessante  ratione  cessat  ipsa  lex."  Words  and  conduct  are  put  upon  the 
same  footing,  according  to  the  well-known  doctrine  of  Pickard  v.  Sears, 
6  Ad.  &  E.  469  (E.  C.  L.  R.  vol.  83),  2  N.  &  P.  488,  and  Freeman  v. 
Cooke,  2  Exch.  654.t  In  Heald  v.  Kenworthy,  10  Exch.  739,  746,t 
Parke,  B.,  says :  '*  If  the  conduct  of  the  seller  would  make  it  unjust  for 
him  to  call  upon  the  buyer  for  the  money,  as,  for  example,  where  the 
principal  is  induced  by  the  conduct  of  the  seller  to  pay  his  agent  the 
money  on  the  faith  that  the  agent  and  seller  have  come  to  a  settlement 
on  the  matter,  or  if  any  representation  to  that  effect  is  made  by  the 
seller  either  by  words  or  conduct,  the  seller  cannot  afterwards  throw  off 
the  mask  and  sue  the  principal.  It  would  be  unjust  for  him  to  do  so.*' 
Whether,  therefore,  by  special  request,  or  by  mere  standing  by,  the 
defendant  has  been  induced  to  deal  with  the  agent  as  principal,  he  it 
entitled  to  all  the  equities  he  would  have  been  entitled  to  as  against  the 
agent.  The  plea  is  intended  to  state,  that,  before  the  moneys  were 
received  from  Foa,  the  defendants  had,  in  consequence  of  the  plaintiffs' 
request,  permitted  Foa  to  incur  debts  to  them.  It  is  at  all  events  good 
as  an  argumentative  plea  of  not  guilty.  FWilleb,  J. — It  must  l^  an 
argument  excluding  every  supposable  case  in  which  the  plaintiffs  woaM 
be  entitled  to  recover.]     Argumentativeness  was  the  objection  urged 

*7171  ^S'^^^^^  ^^®  P'^^  ^^  ^^^^  ^*  Hinchliff.  [GocKBtiRN,  C.  J. — It  is 
-J  *clear  that  if  the  principal  represents  the  agent  as  principal,  he 
is  bound  by  that  representation.  So,  if  he  stands  by  and  allows  a  third 
person  innocently  to  treat  with  the  agent  as  principal,  he  cannot  after- 
wards turn  round,  and  sue  him  in  his  own  name.  The  present  is  a  third 
case :  the  plaintiffs  request  the  defendants  to  deal  with  Foa  as  principtl ; 
must  not  that  mean,  as  principal  in  that  tran8€Kti0n  f]  If  the  plaintiff 
had  intended  so  to  limit  it,  they  should  have  taken  care  to  do  so.  If  the 
court  entertain  any  serious  doubt,  the  defendants  will  crave  leave  to 
amend  the  plea  by  confining  the  set-off  to  debts  incurred  with  them  hy 
Foa  after  the  plaintiffs'  request  and  consent  to  their  treating  him  u 
principal. 

CocKBURK,  G.  J. — As  the  plea  stands,  it  is  clearly  bad.  It  is  vA 
enough  to  say  that  the  defendants  at  the  request  and  with  the  consent 
of  the  plaintiffs  dealt  with  and  treated  Fob  as  principal  in  the  transse* 
tion;  it  must  go  fitrther,  and  aver  that  the  plaintUis  luthorised  the 
defendants  to  treat  the  moneys  as  moneys  of  Foa. 
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Williams,  J. — I  also  think  the  plea  bad :  and  I  do  not  say  that  k 
irill  be  good  irith  the  proposed  ameDdmetit. 

Leave  to  amend,  the  plaintHb'  eosts  to  be  costs  in  the  cause. 


*In  the  Matter  of  an  Action  or  Suit  pending  in  the  County  r^^iQ 
Court  of  LANCASHIRE  holden  at  LIVERPOOL,  Between  L  '  *^ 
GEORGE  HOET  and  Others  and  JOHN  M'FARLANE  and  Others. 

Jvmt  9. 

The  eounty  court  has,  by  the  18  A  19  Vict.  e.  C3,  m.  40,  41,  42,  jurisdiction  to  determine  a  dis- 
pute between  the  committee  of  management  of  a  friendly  society  and  any  of  its  members,  as 
to  the  propriety  of  the  mode  of  convening  and  the  manner  and  place  of  holding  special  general 
Bie«tings  for  the  purpose  of  altering  or  amending  the  rules  of  the  society. 

A  plaint  was  heitrd  before  a  depaty-jodge  of  a  ooonty  court,  and  he,  after  the  death  of  the  judge 
whose  deputy  he  was,  sent  a  written  statement  of  his  decision  to  tbo  late  judge's  successor, 
who  received  and  entered  it  as  bis  judgment.  The  court  (without  expressly  deciding  that  the 
Judgment  so  entered  was  void)  granted  a  role  nisi  for  a  prohibition  against  proceeding  npon 
H,  in  order  to  give  the  parties  an  opportunity  of  applying  to  tbo  new  judge  for  a  rehearing. 

At  a  meeting  of  a  committee  of  members  of  a  society  called  The 
Liverpool  United  Legal  Friendly  Burial  Society,  nominated  at  a  general 
meeting  of  the  society  held  on  the  13th  of  June,  1856,  certain  rules 
were  adopted,  and  were  afterwards  duly  certified  by  the  registrar  of 
friendly  societies. 

In  the  month  of  JiEtnuary,  1857,  certain  alterations  in  and  additions 
to  the  said  rules  were  deemed  advisable  for  the  better  and  more  effectual 
management  of  the  society,  and  for  enlarging  the  payments  for  the 
funerals  of  the  deceased  members ;  and  the  defendants,  who  were  the 
committee  of  management,  caused  to  be  issued  and  duly  advertised  and 
placarded  a  notice  convening  a  general  meeting  of  the  society  in  accord- 
ance with  the  111th  rule,(a)  which  notice  was  as  follows: — 

*'*To  the  members  of  the  Liverpool  United  Legal  Friendly  r«7iQ 
Burial  Society :—  L  '^^ 

^^  A  special  general  meeting  of  the  members  of  the  society  will  be  held 
in  the  Clarendon  Rooms,  South  John  Street,  Liverpool,  on  Thursday,  the 
5th  of  March,  1857,  at  three  o'clock  in  the  afternoon,  for  the  purpose 
of  obtaining  the  consent  of  a  majority  of  the  members  present  at  such 
meeting  to  rescinding  some  of  the  present  rules  of  the  society,  and  to 
the  making  and  passing  certain  new  rules,  and  also  for  making  and 
passing  certain  amendments  and  alterations  ifi  the  present  rules. 

"  The  following  are  the  numbers  of  the  present  rules  proposed  to  be 
altered  and  amended:— 2,  5,  6,  10,  13,  14,  16,  21,  26,  34,  35,  86,  4*2, 
47,  63,  74,  75,  77,  83,  84,  85,  90,  95, 101,  102,  106,  111,  113. 

**  The  substance  of  the  proposed  alterations  and  amendments  is  as 
follows: — Place  of  meeting,  how  removed, — extending  age  for  the 
admission  of  members, — raising  of  the  funeral  money, — election  of  com- 

(a)  The  111th  seetlon  provided  "that  noticea  of  all  meetings  shall  be  oonspicnonsly  potted  t^ 
pUoardi  through  the  borough,  and  ihall  be  inverted  in  sis  at  least  of  the  Lirerpool  newspapert, 
•ommenciog  not  later  than  one  week  before  the  day  of  meeting;  and  «aeh  notioea  shall  (hi  «aM 
•f  fpeeial  meetings)  oontiUD  the  aobitanco  of  the  propeaala  to  be  madto  tboreat»  aad  cfaftQ  Vi 
laAaitttt  to  ^onreiM  aioy  mdetiog  of  moBiben.'' 
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mittee, — persons  present  at  committee  meetings, — persons  eligible  to 
hold  office, — officers  in  case  of  death,  removal,  or  resignation, — ^increase 
of  collectors,  and  allowance, — half  yearly  balance-sheets,  instead  of 
yearly, — notices  of  meetings,  and  how  called, — with  other  minor  altera- 
tions. 

"  Proposed  rules  to  be  expunged,— 3,  15,  37,  61,  64,  69,  70,  79,  96, 
109,  115. 

"  Substance  of  ten  proposed  new  rules : — Members  from  45  to  75 
paying  half-subscription  to  receive  half  benefit, — hours  for  paying 
funeral  money, — persons  eligible  to  be  members, — members  transferring 
from  other  societies, — officers  under  control  of  committee  of  management, 
— members  of  committee  to  be  elected  annually. 

*'  By  order  of  the  committee  of  management, 
''  Feb.  24,  1857.  "  W.  Jenkins,  Sec." 

*7201  *^he  meeting  was  held  at  the  time  and  place  mentioned  iu  the 
^  notice;  and  there  was  ample  room  for  all  the  members  who 
attended ;  and  a  full  opportunity  was  afforded  to  every  member  who  came 
to  the  meeting  of  taking  part  in  the  proceedings.  No  member  had 
occasion  to  complain  of  want  of  room,  or  of  being  unable  to  obtain 
admission.  Resolutions  were  passed  by  a  large  majority  of  the  members 
at  the  meeting,  authorizing  divers  alterations  in  the  subsisting  rules,  and 
additions  thereto,  but  all  of  them  within  the  scope  of  the  notice,  and 
fairly  and  bond  fide  indicated  thereby. 

The  plaintiifs.  without  any  previous  complaint  made  to  the  committee, 
and  without  giving  them  any  notice  of  their  objections,  on  the  29th  of 
June,  1857,  issued  a  plaint  or  summons  in  the  Liverpool  County  Court, 
to  which  were  appended  the  following  particulars  of  complaint : — 

"  This  is  a  case  under  the  Friendly  Societies  Act,  1855  (18  &  19  Vict. 
c.  63),  and  the  following  are  the  particulars  of  the  complaint  of  the 
above-named  plaintifis : — 

"  1.  That  the  defendants  are  the  committee  of  management  of  '  The 
Liverpool  United  Legal  Friendly  Burial  Society,'  the  rules  whereof  have 
been  duly  certified,  under  ^  An  act  to  consolidate  and  amend  the  law 
relating  to  friendly  societies,  passed  in  the  18th  and  19th  years  of  the 
reign  of  Her  present  Majesty." 

'^  2.  That  the  plaintifis  are  members  of  the  said  society,  and  interested 
in  the  matters  of  this  action. 

*'  3.  That  the  116th  section  of  the  said  rules  provides  ^  That  no  new 
rule  shall  be  made,  nor  any  of  the  rules  herein  contained,  or  hereafter  to 
be  made,  shall  be  amended,  altered,  or  rescinded,  unless  with  the  consent 
of  a  majority  of  the  members  present  at  a  general  meeting  of  the  society 
specially  called  for  that  purpose.' 

*7*^n       *"  ^'  'Ihtit  the  105th  of  the  said  rules  provides  that  *  all  meet- 
^  ings  of  the  members  shall  be  held  in  some  convenient  place  in 
the  borough  of  Liverpool,  subject  to  the  rules  in  that  behalf  provided.' 

^'5.  That  the  111th  of  the  said  rules  provides  that  '  notices  of  all 
meetings  shall  be  conspicuously  posted  by  placard  through  the  borough, 
and  shall  be  inserted  in  six  at  least  of  the  Liverpool  newspapers,  com- 
mencing not  later  than  one  week  before  the  day  of  meeting ;  and  such 
notices  shall  (in  case  of  special  meetings)  contain  the  substance  of  the 
^proposals  to  be  made  thereat.' 

''  6.  That  the  said  society  consists  of  30,000  to  40,000  members,  wko 
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are  principally  working  men,  their  wives  and  children  ;  and  the  adults 
in  benefit,  and  entitled  to  attend  and  vote  at  public  meetings  of  members, 
number  about  15,000. 

'^  7.  That  the  defendants,  as  such  committee  as  aforesaid,,  recently 
called  a  special  general  meeting  of  members  to  appoint  a  committee  to 
alter  the  existing  rules  of  the  society,  and  to  pass  new  ones,  although 
no  such  committee  could  be  appointed  by  virtue  of  the  said  rules  of  the 
society. 

^'  8.  That  the  defendants  afterwards  called  a  special  meeting  of  the 
members  to  be  held  at  the  Clarendon  Rooms  in  Liverpool  aforesaid, 
although  the  place  is  capable  of  holding  about *one  hundred  persons  only. 

''  9.  That  the  plaintiffs  protested  against  such  meeting  and  the  pro- 
posed alteration  of  the  rules;  but  the  defendants  proceeded  with  the 
meeting,  and  submitted  divers  new  rules  and  alterations,  some  whereof 
were  contrary  to  law. 

*'  10.  That  the  defendants  subsequently  called  another  meeting  at  the 
same  place,  and  certain  alterations  in  the  existing  rules,  and  additions 
thereto,  were  passed  *by  the  persons  then  assembled;  but  the  r«>TOQ 
registrar  has  not  certified  the  same.  ■- 

''11.  The  plaintiffs  charge  that  the  notices  calling  the  said  meetings 
do  not,  nor  does  any  one  of  them,  contain  the  substance  of  the  proposals 
to  be  made  at  the  said  meetings,  within  the  meaning  of  the  said  111th 
rule;  and  that  the  place  of  meeting  aforesaid  was  not  a  'convenient 
place,'  within  the  meaning  of  the  said  105th  rule. 

**  12.  That  the  defendants  ha,ve  wilfully,  corruptly,  and  improperly 
sought  to  alter  the  existing  rules  of  the  society,  and  have  expended  divers 
large  sums  of  the  society's  money  in  and  about  the  said  meetings  and 
amendments  and  alterations,  for  printing,  advertising,  deputations  to 
London,  and  other  things,  and  certain  moneys  are  still  owing  in  respect 
thereof. 

"The  plaintiffs  seek  an  order  of  this  honourable  court,  that  the  said 
meetings  may  be  declared  void  and  of  no  effect;  that  the  defendants 
may  be  restrained  by  the  injunction  of  this  honourable  court  from  pro- 
caring  the  certificate  of  the  registrar  of  friendly  societies  in  England 
that  the  said  proposed  alterations  and  amendments  are  according  to  law, 
and  from  taking  any  steps  or  proceedings  for  procuring  or  obtaining  such 
certificate,  and  from  putting  in  force  or  acting  upon  the  said  alterations 
and  amendments,  until  the  said  111th  rule  has  been  duly  complied  with 
in  regard  thereto ;  that  the  defendants  be  ordered  to  repay  the  trustees 
of  and  for  the  use  of  the  society  all  such  moneys  as  have  been  expended 
by  the  defendants  out  of  the  funds  of  the  said  society  as  aforesaid  ;  and, 
for  this  purpose,  if  necessary,  that  an  account  thereof  may  be  taken ; 
and  that  they  may  be  restrained  from  paying  out  of  the  funds  of  the 
society  the  moneys  still  owing  as  aforesaid ;  and  that  the  defendants  may 
be  also  ordered  personally  to  bear  their  costs  of  and  incidental  to  the 
present  '^'proceedings,  and  to  pay  the  plaintiffs  their  costs  of  and  r^proq 
incidental  thereto.  ■- 

'^  The  plaintiffs  also  seek  such  further  or  other  relief  as  the  circum- 
stances of  the  case  may  require,  and  the  court  may  be  pleased  to  grant." 

The  hearing  was  adjourned,  and  the  cause  was  ultimately  tried  on 
the  25th  of  August,  1857,  before  J.  S.  T.  Greene,  Esq.,  a  judge  of  one 
of  the  county  courts  of  Lancashire,  in  the  place  of  Joseph  Pollock,  Esq., 
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the  then  judge  of  the  Liverpool  county  court,  but  who  re$igned  ief&rt 
judgment  was  delivered  therein. 

On  the  18th  of  November  hist,  the  said  J.  S.  T.  Greene  sent  the 
following*  written  order, — and  no  other  order  or  judgment  in  the  cause 
had  been  trade  or  p:iven  : — 

'^  In  the  Matter  of  the  Liverpool  United  Legal  Friendly  Burial 
Society. 

'^I  find  that  the  proposed  alterations  and  alleged  amendments  in  the 
^  rules  of  the  said  society  whereof  complaint  is  made  in  and  hy  the  plaint 
entered  in  this  court,  and  bearing  date  the  20th  of  June,  1857,  were  not 
and  have  not  been  duly  arid  regularly  made  and  passed,  and  that  they 
are  and  were  from  the  alleged  time  of  making  and  passing  thereof 
altogether  null  and  void ;  and  I  direct  that  the  same  shall  be  no  farther 
proceeded  with  nor  in  any  way  attempted  to  be  acted  upon  by  the  said 
defendants  :  And  I  order  and  direct  that  the  business  and  affairs  of  the 
aaid  society  shall  be  conducted  by  the  said  defendants  in  this  suit,  and 
all  and  every  other  the  officers  and  members  of  the  society,  according;  to 
the  existing  rules  certified  by  the  registrar  of  friendly  societies  in  Eng- 
land, and  in  force  at  the  hearing  of  this  suit,  until  such  rules  shall  be 
lawfully  altered  or  rescinded. 

**  And  I  further  order  the  said  defendants  to  deliver  into  the  office  of 
*724T  ^^®  registrar  of  the  court,  within  *twenty-eight  days  from  the 
^  date  hereof,  a  full  and  true  account  of  all  moneys  which  have 
been  paid  and  disbursed,  or  detained  or  retained  by  them  for  that  pur- 
pose, out  of  the  funds  of  the  society,  in  or  on  account  of  their  costs  and 
expenses  incurred  in  defending  this  suit :  and  I  direct  the  said  registrar 
to  ascertain  the  amount :  and  I  do  order  that  such  moneys  shall  be  paid 
by  the  said  defendants  into  this  court  for  the  benefit  of  the  said  societj, 
to  be  received  by  the  officers  thereof  duly  authorized  in  that  behalf; 
and,  in  default  of  the  said  defendants  delivering  and  bringing  into  the 
office  of  the  registrar  such  accounts  as  aforesaid,  then 'I  order  that  the 
eaid  defendants  shall  pay  the  sum  of  <50Z.  for  the  benefit  of  the  said 
society,  to  be  paid  over  ns  aforesaid. 

'^  And  I  further  order  that  the  defendants  shall  pay  to  the  said  plain- 
tiffs the  costs  which  have  been  incurred  by  them  in  the  prosecution  of 
this  suit,  to  be  taxed,"  &c. 

Upon  an  affidivit  setting  forth  the  above  facts,  and  further  stating 
that  none  of  the  managing  committee  had  ever  used  or  appropriated  any 
of  the  funds  of  the  said  society  for  their  own  use,  or  had  ever  been  in- 
debted to  the  said  society  on  any  account  whatever,  but  had  in  all  things 
connected  with  their  office  acted  fairly  and  bonft  fide  to  the  best  of  their 
judgment  and  belief  for  the  benefit  of  the  said  society,  and  believed  the 
said  alterations  and  amendments  would  have  been  conducive  to  the 
interests  thereof;  and  that  alterations  and  amendments  for  the  extension 
•ot  the  funeral  allowances  on  the  decease  of  members  were  still  essential 
to  be  made,  to  enable  the  society  to  compete  with  other  societies  of  a 
similar  character,  who  were  paying  higher  rates,  with  no  larger  amount 
of  subscription, — 

*7251       -Srert  moved  for  a  rule  to  show  cause  why  a  writ  of  *prohih!- 

^  tion  should  not  issue  to  the  county  court  of  Liverpool,  to  prohibi; 

all  further  proceedings  in  the  said  court  against  the  defendants  upon  the 

, above  judgment. — This  was  a  matter  in  which  the  county  court  had  no 


COMxMON  BENCH  REPORTS.    (4  J.  SCOTT.    N.  S.)         726 

jarisdiction ;  and,  if  the  county  court  had  jurisdiction,  it  has  not  been 
well  exercised.  The  sections  of  the  statute  18  &  19  Vict.  c.  68,  which 
give  jurisdiction  to  the  county  court  in  matters  relating  to  friendly 
societies,  are  the  4l8t  and  42d.  The  41st  section  enacts,  that,  in  all 
friendly  societies  established  under  this  act  or  any  of  the  repealed  acts, 
all  applications  for  the  removal  of  any  trustee,  or  for  any  other  retief^ 
order,  or  direction,  or  for  the  settlement  of  disputes  that  may  arise  oi^ 
may  have  arisen  in  any  society  the  rules  of  which  do  not  prescribe  any 
other  mode  of  settling  such  disputes,  or  to  enforce  the  decision  of  any 
arbitrators,  or  to  hear  or  determine  any  dispute,  if  no  arbitrator  shall 
have  been  appointed,  or  if  no  decision  shall  be  made  by  the  said  arbitra^ 
tors  within  forty  days  after  application  has  been  made  by  the  member 
or  person  claiming  through  or  under  a  member  or  under  the  rules  of  the 
society,  shall  be  made  to  the  county  court  of  the  district  within  which 
the  usual  or  principal  place  of  business  of  the  society  shall  be  situate; 
and  such  court  shall,  upon  the  application  of  any  person  interested  in 
the  matter,  entertain  such  application,  and  give  such  relief,  and  make 
such  orders  and  directions  in  relation  to  the  matter  of  such  application, 
as  hereinafter  mentioned,  or  as  may  now  be  given  or  made  by  the  Couiii 
of  Chancery  in  respect  either  of  its  ordinary  or  its  special  or  statutory 
jarisdiction ;  and  the  decision  of  such  county  court  upon  and  in  relation 
to  such  application  as  aforesaid  shall  not  be  subject  to  any  appeal." 
And  the  42d  section  enacts,  that,  "  in  all  cases  where  the  order  of  such 
county  court  shall  be  for  the  payment  of  money,  the  *same  may  r^iroa 
be  enforced  in  the  same  manner  as  the  ordinary  judgments  of  ^ 
such  court  are  enforced ;  but,  where  the  order  orthe  said  court  shall  be 
for  the  doing  of  some  act,  not  being  for  the  payment  of  money,  it  shall 
be  lawful  for  the  judge  of  such  county  court  in  his  said  order  to  order 
the  party  to  do  such  act,  or  that,  in  default  of  his  doing  it,  he  shall  pay 
a  certain  sum  of  money ;  and,  in  case  he  refuse  or  neglect  to  do  the  aet 
required,  upon  demand  in  that  behalf,  the  sum  of  money  or  penalty  in 
the  said  order  may  then  be  recovered  in  the  same  manner  as  a  iudgment 
for  debt  or  damages  in  such  court ;  and  it  shall  not  be  lawful  tt  remove 
the  same  by  certiorari  or  other  writ  or  process  to  any  superior  court  of 
record."  The  25th  section  provides  for  the  making  of  rules,  which  by 
8.  26  are  to  be  certified  by  the  registrar  of  friendly  societies.  The  27 ta 
section  enacts,  that,  '^  after  the  rules  of  a  friendly  society  shall  have 
been  certified  by  the  registrar  as  aforesaid,  it  shall  be  lawful  for  such 
society,  by  resolution  at  a  meeting  specially  oalleii  for  that  purpose,  to 
alter,  amend,  or  rescind  the  same  or  any  of  them,  or  to  make  new  rules:"' 
it  then  provides  for  the  transmission  of  such  amended  rules  to  the 
registrar,  and  declares,  that,  ''  if  the  said  registrar  shall  find  that  such 
alterations,  amendments,  or  new  rules  are  in  conformity  with  law,  he 
shall  give  to  the  society  a  certificate,  &c. ;  and  that  all  rules,  alterations, 
and  amendments,  when  so  certified  as  aforesaid,  shall  be  binding  on  the 
several  members  of  the  said  society  and  all  persons  claiming  on  account 
of  a  member  or  under  the  said  rules ;  but,  unless  and  until  the  same 
shall  be  so  certified  as  aforesaid,  such  rules,  alterations,  and  amendments 
shall  have  no  force  or  validity  whatsoever."  The  registrar  under  these 
sections  is  the  proper  person  to  determine  whether  the  rules,  or  any 
Alterations  or  amendments  therieof,  have  been  made  in  conformity  witn 
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*'^971  ^^^'  ^^^  *p1aint  asks  that  an  order  may  be  made  that  th« 
*  -I  meetings  held  pursuant  to  the  notice  of  the  24th  of  February, 
1857,  might  be  declared  void  and  of  no  effect,  that  the  defendants  (the 
committee  of  management  of  the  society)  might  be  restrained  from  pro- 
curing the  certificate  of  the  registrar  that  the  proposed  alterations  and 
amendments  were  according  to  law,  and  from  putting  in  force  or  acting 
upon  such  alterations  and  amendments  until  the  111th  rule  had  been  duly 
complied  with  in  regard  thereto ;  and  that  the  defendants  be  ordered  to 
repay  to  the  trustees  all  such  moneys  as  had  been  expended  by  them 
out  of  the  funds  of  the  society  in  reference  to  the  proceedings.  The 
judge  finds  that  the  proposed  alterations  and  alleged  amendments  in 
the  rules  had  not  been  duly  and  regularly  made  and  passed,  and  that 
they  were  altogether  null  and  void ;  and  he  directs  '^  that  the  same  shall 
be  no  further  proceeded  with,  nor  in  any  way  attempted  to  be  acted 
upon  by  the  defendants  ;"  and  he  further  orders  and  directs  ^^  that  the 
business  and  aifairs  of  the  said  society  shall  be  conducted  by  the  defend- 
ants and  all  and  every  other  the  officers  and  members  of  the  society 
according  to  the  existing  rules  certified  by  the  registrar  of  friendly 
societies  in  England  and  in  force  at  the  time  of  the  hearing  of  this  suit, 
until  such  rules  shall  be  lawfully  altered  or  rescinded."  This  clearly 
was  assuming  a  jurisdiction  which  the  statute  does  not  confer  upon  the 
county  court.  The  judge  had  no  power  to  dictate  to  the  committee  the 
mode  in  which  they  were  to  carry  on  the  business  of  the  society. 
[Williams,  J. — That  part  of  the  order  is  only  a  periphrastical  way  of 
saying  that  the  former  rules  shall  continue  in  force.  Gockburn,  C.  J. — 
Suppose  the  meeting  at  which  the  alterations  were  made  had  been 
improperly  convened,  and  held  at  an  inconvenient  place,  do  you  contend 

^7281  ^^^^  ^^^  J^^S®  ^f  *^^^  county  court  had  no  jurisdiction  ?]  The 
•J  county  court  has  only  an  equitable  jurisdiction  under  ss.  41  and 
42  to  order  the  parties  to  do  some  act :  it  has  no  power  to  order  an 
injunction  or  a  prohibition  to  control  the  committee  in  their  management 
of  the  affairs  of  the  society.  [Byles,  J. — The  41st  section  gives  the 
most  ample  jurisdiction  to  the  county  court  to  entertain  ^^  all  applica- 
tions for  the  removal  of  any  trustee,  or  for  any  other  reliefy  ordi"^  or 
direction^**  &c.]  The  42d  section  qualifies  those  general  expressicns. 
TBylbs,  J. — The  42d  section  is  cumulative  on  the  41st :  the  two  sections 
together  give  the  county  court  all  the  jurisdiction  which  the  Court  of 
Chancery  had,  and  some  powers  which  that  court  had  not.  Williams, 
J. — It  can  hardly  be  contended  that  the  registrar  of  friendly  societies 
has  power  to  deal  with  matters  of  this  sort :  and,  if  the  county  court 
has  not,  there  is  no  power  vested  anywhere  for  the  purpose.] 

Assuming  that  the  county  court  had  jurisdiction,  such  jurisdiction,  it 
is  submitted,  has  not  been  properly  exercised.  The  plaint  was  heard  by 
Mr.  Greene,  who  was  acting  as  deputy  for  Mr.  Pollock,  the  judge  of  the 
Liverpool  County  Court,  on  the  13th  of  July,  1857;  and  the  order  was 
not  made  until  the  18th  of  November,  after  the  resignation  and  death 
of  Mr.  Pollock,  and  the  appointment  of  Mr.  Blair  as  his  successor. 
The  power  of  the  deputy  judge  is  regulated  by  the  20th  section  of  the 
9  &  10  Vict.  c.  95,  and  the  11th  section  of  the  19  and  20  Vict.  c.  108. 
The  former  enacts,  that,  in  case  of  illness  or  unavoidable  absence,  the 
cause  whereof  shall  be  entered  on  the  minutes  of  the  court,  it  shall  be 
lawful  for  the  judge,  or,  in  case  of  the  inability  of  the  judge  to  make 
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such  appointmeQty  for  the  Lord  Chancellor  (or  chancellor  of  the  Duchy 
of  Lancaster)  to  appoint  some  other  (qualified)  person  to  act  for  him  for 
any  time  or  times  not  exceeding  in  the  *whole  two  calendar  r4c7QQ 
months  in  any  consecutive  period  of  twelve  calendar  months.  ^ 
And  the  latter  provides  that  the  appointment  of  a  deputy  of  a  judge 
of  a  county  court,  whether  such  deputy  shall  have  heen  appointed  by 
the  judge,  or  by  the  Lord  Chancellor,  or  by  the  chancellor  of  the  Duchy 
of  Lancaster,  shall  not  be  vacated  by  the  death  of  the  judge ;  but  his 
acts  done  after  such  death  shall  be  as  valid  as  if  the  judge  had  not 
died ;  and  he  shall  continue  to  act  in  all  the  courts  of  the  district  of 
which  the  deceased  wais  judge,  ''  until  the  Lord  Chancellor,  or,  where 
the  whole  of  such  district  is  within  the  Duchy  of  Lancaster,  until  the 
chancellor  of  the  Duchy,  shall  otherwise  order,  or  a  successor  to  such 
judge  shall  be  appointed,"  &c.  Here,  Mr.  Greene,  who  heard  the  case, 
and  therefore  whose  mind  was  to  be  applied  to  the  decision,  sent  that 
which  purports  to  be  an  order  to  Mr.  Blair,  who  was  appointed  to 
succeed  Mr.  Pollock  as  judge  of  the  county  court,  and  who  received 
and  recorded  it  as  the  judgment  of  the  court,  after  the  death  of  that 
gentleman.  [Cockburn,  C.  J. — It  is,  in  effect,  a  judgment  of  the  court 
without  a  hearing.  The  question  is  whether  it  was  not  the  duty  of  the 
defendants,  under  the  circumstances,  to  apply  for  a  rehearing.]  The 
judgment  is  a  nullity. 

Mellish^  contri. — The  41st  and  42d  sections  of  the  18  &  19  Vict.  c. 
68.  confer  upon  the  county  court  all  the  powers  of  dealing  with  friendly 
Bocieties  which  the  Court  of  Chancery  possessed  before,  and  something 
more.  And  it  is  clear  ijiat  a  court  of  equity  might  have  granted  an 
injunction  in  such  a  case,  as  this :  Ward  v.  The  Society  of  Attorneys,  1 
Collier  C.  C.  370.  [Cockburn,  C.  J. — Upon  the  question  of  jurisdic- 
tion, the  court  entertain  no  doubt.  The  only  difficulty  we  feel  is,  whether 
the  judgment  of  the  deputy  can  stand.]  *The  judgment  is  the  r^YSQ 
judgment  of  the  court, — of  the  new  judge.  The  declaration  of  *■ 
the  reasons  upon  which  it  is  founded  forms  no  part  of  the  judgment. 
Assuming,  therefore,  that  Mr.  Blair,  the  new  judge,  has  entered  the 
judgment,  and  will  act  upon  it,  the  question  is  whether  it  is  so  contrary 
to  natural  justice  to  enter  and  to  enforce  a  judgment  upon  a  hearing 
before  a  deputy  who  was  properly  qualified  at  the  time  of  the  hearing, 
as  to  induce  this  court  to  interpose.  This  court  will  only  prohibit  the 
county  court  from  doing  that  which  is  clearly  beyond  its  jurisdiction : 
In  re  Walsh,  1  Ellis  &  B.  383  (E.  C.  L.  R.  vol.  72).  Supposing,  there- 
fore, Mr.  Blair  is  prohibited,  it  would  only  be  to  restrain  him  from 
enforcing  Mr.  Greene's  judgment, — not  to  prohibit  him  from  proceeding 
upon  the  plaint  generally :  and  time  might  now  be  given  to  the  parties 
to  apply  for  a' rehearing. 

Cockburn,  C.  J. — As  to  the  first  point,  I  am  clearly  of  opinion  that 
the  county  court  has  jurisdiction  in  the  matter  in  question.  The  statute 
gives  the  county  court  the  largest  powers  in  reference  to  disputes  amongst 
members  of  these  friendly  societies.  The  40th  section  enacts  that 
"  every  dispute  between  any  member  or  members  of  any  society  estab- 
lished under  that  act  or  any  of  the  acts  thereby  repealed,  or  any  person 
claiming  through  or  under  a  member,  or  under  the  rules  of  such  society, 
and  the  trustee,  treasurer,  or  other  officer,  or  the  committee  thereof, 
should  be  decided  in  manner  dirocted  by  the  rules  of  such  society,  and 
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the  decision  so  made  should  be  binding -and  conclusite  on  all  parties, 
irithout  appeal :  provided,  that  where  the  rules  of  any  society  estab- 
lished under  any  of  the  acts  thereby  repealed  should  have  directed 
disputes  to  be  referred  to  justices,  such  disputes  should  be  referred  to 
^qi  1  and  decided  by  the  county  court,  as  thereinafter  mentioned."  In 
■1  ^addition  to  these  general  terms  giving  jurisdiction,  the  41st 
section  enacts  that,  ^*  in  all  friendly  societies  established  under  this  act 
or  any  of  the  repealed  acts,  all  applications  for  the  removal  of  any 
trustee,  or  for.  any  other  relief,  order,  or  direction,  or  for  the  settlement 
of  disputes  that  may  arise  or  may  have  arisen  in  any  society,  the  rules 
of  which  do  not  prescribe  any  other  mode  of  settling  such  disputes,  or 
to  enforce  the  decision  of  any  arbitrators,  or  to  hear  or  determine  any 
dispute,  if  no  arbitrator  shall  have  been  appointed,  or  if  no  decision 
shall  be  made  by  the  said  arbitrators,  within  forty  days  after  application 
has  been  made  by  the  member,  or  person  claiming  through  or  under  a 
member,  or  under  the  rules  of  the  society,  shall  be  made  to  the  county 
court  of  the  district  within  which  the  usual  or  principal  place  of  busi- 
ness of  the  society  shall  be  situate ;  and  such  court  shall,  upon  the 
application  of  any  person  interested  in  the  matter,  entertain  such  appli-' 
cation,  and  give  such  relief,  and  make  such  orders  and  directions  in 
relation  to  the  matter  of  such  application,  as  hereinafter  mentioned,  or 
as  may  now  be  given  or  made  by  the  Court  of  Chancery  in  respect 
either  of  its  ordinary  or  its  special  or  statutory  jurisdiction ;  and  the 
decision  of  such  county  court  upon  and  in  relation  to  such  application 
as  aforesaid  shall  not  be  subject  to  any  appeal."  I  cannot  conceive 
what  language  the  legislature  could  have  employed  in  order  to  give  more 
extensive  powers.  It  is  said  that  the  general  language  of  that  section 
is  Controlled  by  that  of  the  42d  section,  which  enacts,  that,  '^  in  all  cases 
where  the  order  of  such  county  court  shall  be  for  the  payment  of  money, 
the  same  may  be  enforced  in  the  same  manner  as  the  ordinary  jadg- 
ments  of  such  court  are  enforced;  but,  where  the  order  of  the  said 
court  shall  be  for  the  doing  of  some  act,  not  being  for  the  payment  of 

*7321  ™^°®7)  ^^  ^^^'^  ^^  lawful  for  the  judge  of  such  county  court  in 
-'  *his  said  order  to  order  the  party  to  do  such  act,  or  that,  in 
default  of  his  doing  it,  he  shall  pay  a  certain  sum  of  money ;  and,  in 
case  he  refuse  or  neglect  to  do  the  act  required,  upon  demand  in  that 
behalf,  the  sum  of  money  or  penalty  in  the  said  order  may  then  be 
recovered  in  the  same  manner  as  a  judgment  for  debt  or  damages  in 
such  court ;  and  it  shall  not  be  lawful  to  remove  the  same  by  certiorari 
or  other  writ  or  process  to  any  superior  court  of  record."  It  is  said 
that  this  must  be  taken  to  limit  the  application  of  the  former  section  to 
cases  where  the  parties  are  ordered  to  do  some  act.  That,  however, 
would  have  the  effect  of  nullifying  the  provisions  of  the  statute  in  more 
than  half  the  cases  of  disputes  arising  amongst  these  societies.  Read- 
ing the  two  sections  together,  I  cannot  bring  myself  to  doubt  what 
ought  to  be  the  proper  construction.  It  is  plain  to  my  mind  that  the 
county  court  had  jurisdiction  here.  As  to  the  other  point,  however,  I 
entertain  considerable  doubt  whether  the  present  judge  of  the  county 
court  was  right  in  entering  as  the  judgment  of  the  court  the  conclusion 
arrived  at  by  Mr.  Greene,  whose  functions  as  deputy  to  the  late  Mr. 
Pollock  were  at  an  end.  It  was  the  duty  of  the  judge  to  ^^  hear  and 
determine"  the  matter  of  the  plaint;  and  the  question  is,  whether  it  is 
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not  the  duty  of  this  court  to  prohibit  the  judge  of  the  county  court  from 
determining  without  hearing.  I  think,  therefore,  it  would  be  better  to 
adopt  the  course  suggested  by  Mr.  Mellish^  so  as  to  allow  the  plaintiff 
an  opportunity  to  apply  to  the  court  to  have  that  order  rescinded,  and 
to  proceed  to  a  rehearing  of  the  plaint. 

Williams,  J.— I  am  of  the  same  opinion.  I  think  it  was  quite 
within  the  jurisdiction  of  the  county  court  to  entertain  the  application 
and  to  make  the  order.  It  appears  that  a  dispute  arose  here  between 
the  ""committee  of  management  and  certain  members  of  the  society  rzityoo 
relative  to  the  manner  of  convening,  and  the  place  of*  holding  a  ^ 
special  general  meeting  of  the  society  for  the  purpose  of  altering  and 
amending  certain  of  its  rules.  The  question  is,  how  and  before  whom 
that  dispute  is  to  be  settled.  Mr.  Brett  says,  by  the  registrar  of  friendly 
societies,  under  the  2oth,  26th,  and  27th  sections  of  the  18  &  19  Vict. 
c.  63.  That  cannot  be:  all  the  duty  intrusted  to  that  officer  is,  to  see 
that  the  rules  which  are  submitted  to  him  to  certify  are  conformable  to 
law  :  he  has  no  power,  as  it  seems  to  me,  to  inquire  into  the  manner  in 
which  any  alterations  and  amendments  may  have  been  made.  Then  it 
18  said  that  the  Court  of  Chancery  is  the  proper  tribunal.  But  I  must 
say  I  am  unable  to  discover  any  language  in  the  statute  which  at  all 
limits  or  controls  the  very  general  words  of  the  41st  section.  As  to  the 
other  point,  I  must  confess  I  see  very  considerable  difficulty  in  it.  I 
think  the  course  which  has  been  suggested  is  the  course  it  would  be 
advisable  to  adopt.  I  should  be  sorry  to  be  supposed  to  lay  it  down  as 
positive  law,  that,  in  all  cases  where  the  parties  acquiesce  in  the  adjourn- 
mcDt  of  the  decision  by  the  deputy  judge,  and  allow  the  judgment  to  be 
entered  after  the  powers  of  the  deputy  are  at  an  end,  they  can  be  per- 
mitted to  come  to  the  court  and  ask  to  have  that  judgment  set  aside  on 
the  ground  that  it  was  pronounced  by  an  incompetent  tribunal,  without 
applying  in  the  first  instance  to  the  judge.  I  think  it  would  be  very 
inconvenient  to  hold  that  that  can  be  allowed.  The  difficulty,  however, 
in  the  present  case  may  be  got  over  by  giving  the  parties  an  opportu- 
nity of  applying  for  a  rehearing  of  the  plaint. 

W1LLS8,  J. — As  to  the  main  question,  viz.  whether  the  county  court 
had  jurisdiction  to  entertain  this  plaint,  the  conclusion  I  have  arrived  at 
is  that  it  bad.  "^The  41st  section  of  the  18  &  19  Vict,  a  63,  rn^noA 
gives  the  county  court  jurisdiction,  in  very  general  terms,  to  deal  ■- 
with  ^'  all  applications  for  the  removal  of  any  trustee,  or  for  any  other 
relief,  order,  or  direction,  or  for  the  settlement  of  disputes  that  may 
arise  or  have  arisen  in  any  society  the  rules  of  which  do  not  prescribe 
any  other  mode  of  settling  such  disputes,"  &c.  If  the  first  part  of  the 
4l8t  section  had  stood  alone,  there  could  have  been  no  doubt  of  the 
power  of  the  county  court  to  dispense  this  specific  relief.  But  then  it 
goes  on  to -provide  that  ^^such  court  shall,  upon  the  application  of  any 
person  interested  in  the.  matter,  entertain  such  application,  and  give 
such  relief,  and  make  auch  orders  and  directions  in  relation  to  the  matter 
of  such  application,  as  hereinafter  mentioned,  or  as  may  now  be  given  or 
made  by  tfie  Court  of  Chancery^  in  respect  either  of  its  ordinary  or  its 
special  or  stattUory  jurisdiction,''  I  doubted  at  first  whether  the  Court 
of  Chancery  would  make  such  an  order  as  this,  to  enjoin  the  committee 
of  management  from  acting  upon  the  altered  rules.  But,  upon  the 
proper  construction  of  the  statute,  it   appears  to  me  to  have  been 
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intended  to  give  jurisdiction  to  bring  about  the  same  result  bj  making 
such  an  order  as  this.  It  is  said  that  there  are  no  means  given  to 
enforce  the  order  when  made,  the  42d  section  only  applying  to  a  case 
where  the  party  is  ordered  to  pay  money,  or  to  do  some  act.  The 
argument  is  plausible,  but  it  will  not  hold.  The  41st  section  determines 
the  principles  upon  which  the  county  court  is  to  proceed :  the  42d 
relates  to  mere  matter  of  detail.  But  it  appears  to  me  that  there  are 
ample  means  of  enforcing  the  orders  of  the  county  court.  A  power  to 
enforce  its  orders  is  incident  to  every  court:  Viner's  Abridgment,  Court 
(F.).  And,  assuming  that  the  41st  section  of  the  statute  did  not  carry 
^no--]   ^vith  it  the  powers  incident  to  the  exercise  of  the  jurisdiction  *which 

-I  it  creates,  there  would  still  be  a  remedy  if  the  parties  enjoined 
shoulti  neglect  to  obey  the  order  of  the  court.  An  indictment  might  lie, 
as  in  the  case  of  the  disobedience  of  an  order  of  justices,  where  the 
statute  enabling  the  justices  to  make  the  order  omits  to  provide  means 
for  the  carrying  of  it  out.  I  arrive  at  the  conclusion  that  the  jurisdic- 
tion exists,  and  that  the  county  court  is  in  this  respect  on  the  same 
footing  as  the  Court  of  Chancery.  Now,  it  was  clearly  within  the  juris- 
diction of  the  Court  of  Chancery  to  interpose  to  prevent  the  majority 
from  altering  the  constitution  of  the  society.  Ward  v.  The  Society  of 
Attorneys,  1  Collier,  C.  C.  370,  is  an  authority  for  that.  There,  a 
society  was  incorporated  by  charter :  the  majority  of  its  members  having 
resolved  to  surrender  their  charter,  with  a  view  to  obtain  a  new  charter 
for  an  object  different  from  that  for  which  the  original  charter  was 
obtained,  an  injunction  was  granted,  upon  the  application  of  the  minority, 
to  restrain  them  from  so  doing.  That  case  involves  the  principle  upon 
which  the  county  court  attempted  to  proceed  in  this  case.  Therefore  I 
concur  with  the  rest  of  the  court  in  thinking  that  a  prohibition  should 
not  be  gninted  upon  that  ground.  There  is,  however,  a  more  formidable 
objection,  viz.  that  the  order  was  made  by  the  deputy  judge  after  his 
deputation  had  ceased,  after  the  death  of  the  judge  whose  deputy  he 
was,  and  after  the  appointment  of  a  new  judge.  It  is  not,  therefore,  the 
judgment  of  a  competent  judge.  To  prove  this  it  is  only  necessary  to 
refer  to  the  case  of  the  Lord  Chancellor  retiring  from  office  after  the 
hearing  of  a  cause,  and  before  the  judgment  is  pronounced.  It  was 
necessary  to  have  recourse  to  the  legislature  to  get  rid  of  the  difficulty 
arising  from  parties  refusing  to  consent  to  judgment  being  pronounced 
at  a  subsequent  period.  Accordingly,  by  the  60th  section  of  the 
♦7361   ^^  ^  ^^  Vict.  c.  80,  reciting,  *that  "  whereas,  it  has  frequently 

-»  happened,  that,  after  cases  have  been  heard  fully  by  the  Lord 
Chancellor  in  the  Court  of  Chancery,  and  are  standing  for  judgment, 
the  Lord  Chancellor  ha9  delivered  up  the  great  seal  without  being  able, 
by  reason  of  other  urgent  public  business,  to  deliver  judgment  therein, 
and  much  inconvenience  and  expense  to  the  parties  has  bden  thereby 
occasioned,"  it  is  enacted,  "  that,  in  every  such  case,  it  shall  be  lawful 
for  the  person  who  has  so  delivered  up  the  great  -seal,  within  six  weeks 
after  he  shall  have  delivered  up  the  same,  to  give  in  to  the  registrar  of 
the  said  court  a  written  judgment,  signed  by  him;  and  a  decree  or  order, 
as  the  case  may  require,  shall  be  drawn  up  in  pursuance  of  such  judg- 
ment ;  and  every  such  decree  or  order  shall  have  the  same  force  and 
effect  as  if  the  judgment  in  pursuance  whereof  it  is  drawn  up  had  been 
given  in  open  court  the  day  before  he  shall  have  bo  delivered  up  the 
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great  seal."  It  is  unnecessary  to  refer  to  any  other  authority  to  show 
that  this  order  cannot  stand  as  the  act  of  the  deputy  judge.  But  it  is 
then  suid  that  it  may  stand  as  the  judgment  of  the  new  judge.  The 
objection  to  that  is,  that  he  had  not  heard  the  matter.  It  is  said  that 
the  party  complaining  should  have  applied  to  the  new  judge  for  a  re- 
hearing. But  I  am  not  aware  of  any  case  in  which  that  has  been  held 
to  amount  to  a  condonation,  or  that  '^  mere  standing  by'*  has  been 
thought  to  preclude  the  party  from  objecting  to  a  defect  of  this  sort. 
In  my  opinion,  it  is  a  fatal  objection  to  the  judgment,  and  I  think  a  pro- 
hibition ought  to  issue  for  the  purpose  of  preventing  its  being  enforced. 
But,  if  we  were  to  issue  a  prohibition,  there  might  be  a  difficulty  in  the 
court's  proceeding  to  another  judgment  in  the  same  suit.  The  proper 
course,  therefore,  will  be,  to  suspend  this  rule  until  the  first  day  of  the 
next  term,  in  order  to  give  the  complainants  an  opportunity  to 
♦apply  to  the  judge  of  the  county  court  to  strike  out  the  judg-  r^cToir 
ment  which  has  been  entered  per  incuriam,  and  to  proceed  to  a  ^ 
rehearing  of  the  plaint. 

Syles,  J. — I  am  of  the  same  opinion.  What  has  been  thrown  out 
upon  this  occasion  will  afford  a  guide  to  the  judge  of  the  county  court 
directing  him  to  a  right  conclusion,  provided  the  facts  are  not  varied. 
I  think  It  was  perfectly  competent  to  the  county  court  to  entertain  and 
dispose  of  the  matter  of  this  plaint.  In  respect  to  associations  of  this 
description,  the  Court  of  Chancery  is  the  natural  jurisdiction  in  which 
to  settle  disputes  amongst  the  members.  But  its  machinery  is  cumbrous, 
expensive,  and  not  readily  accessible.  I  think  it  is  impossible  to  read 
the  41  St  section  of  the  18  &  19  Vict.  c.  63,  without  being  satisfied  that 
it  was  intended  to  make  it  unnecessary  to  resort  to  that  jurisdiction,  and 
to  transfer  all  its  powers  to  the  county  court.  It  enacts  that  "  all  appli- 
cations for  the  removal  of  any  trustee,  or  for  any  other  relief,  order,  or 
direction,  or  for  the  settlement  of  disputes  that  may  arise  or  may  have 
arisen  in  any  society  the  rules  of  which  do  not  prescribe  any  other  mode 
of  settling  such  disputes,  or  to  enforce  the  decision  of  any  arbitrators, 
or  to  hear  or  determine  any  dispute,  if  no  arbitrator  shall  have  been 
appointed,  or  if  no  decision  shall  be  made  by  the  said  arbitrators  within 
forty  days  after  application  has  been  made  by  the  member  or  person 
claiming  through  or  under  a  member  or  under  the  rules  of  the  society, 
shall  be  made  to  the  county  court  of  the  district  within  which  the  usual 
or  principal  place  of  business  of  the  society  shall  be  situate ;  and  such 
court  shall,  upon  the  application  of  any  person  interested  in  the  matter, 
entertain  such  application,  and  give  such  relief,  and  make  such  orders 
and  directions  in  relation  to  the  matter  of  such  application,  as  herein- 
after mentioned,  or  as  may  now  be  given  or  made  by  the  Court  of 
^Chancery  in  respect  either  of  its  ordinary  or  its  special  or  r^Yoo 
statutory  jurisdiction."  It  is  impossible  to  conceive  clearer  ^ 
terms  giving  the  county  court  all  the  remedial  powers  previously  pos- 
sessed by  the  Court  of  Chancery.  The  42d  section,  instead  of  control- 
ling that  section,  appears  to  me  to  be  cumulative,  giving  the  county  court 
a  jurisdiction  which  the  Court  of  Chancery  did  not  possess.  The  first 
objection,  therefore,  affords  no  ground  for  a  prohibition.  For  the 
reasons  given  by  the  rest  of  the  court,  however,  I  think  the  rule  should 
go  for  the  purpose  already  stated.  Rule  accordingly. (a) 

(o)  Sea  HuU  v.  M'Farlane,  2  C.  B.  N.  S.  796  (E.  G.  L.  R.  toI.  89). 
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In  the  Matter  of  the  Complaint  of  CHARLES  COMPANY  COOPER 
V.  THE  LONDON  AND  SOUTH  WESTERN  RAILWAY  COM- 
PANY.     June  1. 

The  South  Wefltern  Railway  Company  had  been  in  Che  habit  of  onloading  gooda  eomiDg  by  their 
railway  from  the  Soutbamptou  Dooke  consigned  to  carriers  in  London,  oat  of  their  tracks,  sod 
of  placing  them  (by  their  serrants)  in  or  conveniently  near  to  the  wagons  of  the  eonsignees^ 
without  any  extra  charge.  This  practice  they  discontinued,  refusing  to  allow  their  serraats 
to  unload  the  trucks  without  an  extra  charge  for  such  serTiee, — except  in  the  case  of  Messrs. 
Pickford,  whose  goods  they  continued  to  unload  as  before,  the  smallness  of  their  quantity,  sad 
the  fact  of  their  being  carried  intermixed  with  the  company's  own  traffic,  rendering  it  (as  ths 
company  alleged)  more  convenient  to  themselves  so  to  do.  C,  however,  another  carrier,  vsi 
denied  the  aid  of  the  company's  servants  In  the  unloading  of  his  goods  of  the  same  desetip- 
tion,  and  coming  from  the  same  place, — the  company  alleging  that  the  same  reasons  did  net 
apply  to  his  goods  as  to  Messrs.  Piakford's,  inasmuch  as  the  former  came  in  large  quantities 
and  in  separate  trucks. 

The  court  refused  to  make  absolute  a  rule  for  an  injunction  under  the  Railway  Traffic  Act,  1854 
(17  A  18  Vict.  0.  31),  enjoining  the  company  to  unload  the  trucks  containing  C.'s  goods,  and 
to  deliver  such  goods  to  G.  by  placing  the  same  in  or  adjacent  to  his  wagons, — ^holding  tkt 
demand  to  be  too  large.  But  they  intimated,  that,  if  C.'s  complaint  had  been  confined  te  the 
eoupany's  giving  an  advantage  to  Messrs.  Pickford  in  the  unloading  of  their  goods,  which 
they  withheld  from  him,  C.  might  have  been  entitled  to  relief  under  the  statute. 

Pbarcb,  in  Easter  Term  last,  on  behalf  of  Charles  Company  Cooper, 
obtained  a  rule  calling  upon  the  London  and  South  Western  Railway 
*7391  Company  to  show  ^cause  why^  a  writ  of  injunction  should  not 
-^  issue  against  them,  pursuant  to  the  Railway  and  Canal  Traffic 
Act,  1854  (17  &  18  Vict.  c.  31),  enjoining  them  to  unload  the  trucks  or 
other  conveyances  of  tho  said  company  containing  goods  consigned  to 
him  at  their  station  situate  at  Nine  Elms,  Yauzhall,  in  the  county  of 
Surrey,  and  to  deliver  such  goods  to  him  by  placing  the  same  in  or 
adjacent  to  the  wagons  or  other  conveyances  of  the  said  Charles  Com* 
pany  Cooper  which  may  be  placed  to  receive  the  same  at  their  said 
station,  with  costs. 

An  application  had  previously  been  made  to  Pollock,  C.  B.,  at  Cham- 
bers,  founded  upon  an  affidavit  of  Cooper  which  was  in  substance  as  fol- 
tows : — 1.  That  I  am  a  licensed  carman  and  contractor  for  the  carriage 
of  goods,  and  I  am  to  a  considerable  extent  and  almost  daily  employed 
as  the  consignee  at  Nine  Elms  for  the  conveyance  of  goods  on  their 
transit  from  the  Southampton  Docks  to  various  parts  of  London,  and 
irhich  goods  are  forwarded  by  the  said  railway  from  Southampton  Docks 
to  Nine  Elms :  2.  That  the  company  convey  goods  from  the  Southamp* 
ton  Docks  to  their  station  at  Nine  Elms  at  a  charge  of  18«.  per  ton  for 
such  goods  as  are  classed  under  the  rate  No.  2  in  dieir  scale  of  charges: 
8.  Thst  the  company  have  until  recently  employed  their  own  servants 
to  unload  the  trucks  or  other  conveyances  containing  goods  consigned  to 
persons  at  their  station  at  Nine  Elms,  and  delivered  such  goods  to  the 
consignees,  by  placing  the  same  in  or  adjacent  to  the  wagons  or  other 
conveyances  of  the  consignees  there  to  receive  the  same :  4.  That  I  have 
recently  had  various  lots  of  goods  consigned  to  me  from  Southampton 
Docks  to  Nine  Elms,  on  which  the  said  charge  of  18a.  per  ton  has  been 
paid  for  the  carriage  thereof,  and  the  company  refused  and  declined  to 
unload  the  trucks  and  other  conveyances  containing  the  said  goods  as 
^7401  ^^^^^^^^i"®  ^^^^7  ^^^  '^^"^  ^  aforesaid,  whereby  I  *am  compelled 
■^  to  employ  and  do  employ  my  own  servants  to  unload  such  goods, 


COMMON  BENCH  REPORTS.    (4  J.  SCOTT.    N.  S.)        740 


and  to  convey  the  same  from  the  trucks  or  other  conveyances  of  the 
company  to  my  wagons  or  other  conveyances :  5.  That,  since  the  said 
company  have  refused  and  declined  to  unload  tracks  and  conveyances 
containing  goods  consigned  to  me,  I  have  carefully  watched  and  inquired 
whether  the  same  rule  is  observed  respecting  goods  consigned  to  other 
persons ;  and  I  say  that  the  company  still  continue  to  unload  the  goods 
of  other  personB  than  myself  at  the  Nine  Elms  station :  6.  That  by  so 
doing  the  company  give  an  undue  or  unreasonable  preference  or  advan- 
tage to  or  in  favour  of  such  persons,  and  cause  an  undue  and  unreason- 
able prejudice  or  disadvantage  to  me :  7.  That  I  am  advised  that  the 
course  pursued  by  the  company  is  illegal  and  in  contravention  of  the 
provisions  of  the  Railway  and  Canal  Traffic  Act,  1854. 

The  application  was  opposed  upon  two  afiSdavijts  of  the  superintendent 
of  the  goods  department  of  the  company  at  Nine  Elms.  The  first  of 
these  was  in  substance  as  follows : — 1.  That  Cooper  was  in  the  service 
of  the  company  for  about  four  years  down  to  November,  1857,  when  he 
voluntarily  quitted  such  service,  and  has  since  pursued  the  avocation  of 
licensed  carman  of  goods  on  his  own  account  from  the  company's  station 
at  Nine  Elms  to  different  parts  of  London :  2.  That  the  only  dealings 
between  the  company  and  Cooper  had  been  with  respect  to  goods  con- 
signed to  him  by  brokers  at  Southampton  to  Nine  Elms,  for  delivery 
by  him  as  such  licensed  carman  in  London,  or  goods  consigned  from 
Southampton,  not  in  any  name,  but  to  wait  the  orders  of  merchants, 
which  last-mentioned  goods  have  only  been  delivered  to  Cooper  upon 
production  of  a  written  order  from  authorized  ship-brokers :  3.  That, 
with  regard  to  the  company's  charge  of  13^.  per  ton  for  goods  as  men- 
tioned in  the  second  and  ^fourth  paragraphs  of  Cooper's  affidavit,  r^jA-i 
I  say  that  such  charge  is  applicable  only  to  the  railway  transit  ^ 
from  the  Southampton  Docks  to  the  Nine  Elms  station,  and  that  the 
labour  of  transfer  from  the  railway  trucks  to  the  company's  vans  for 
delivery  is  not  included  in  that  rate,  but  is  charged  for  in  an  extra  rate 
for  delivery  of  dock  goods  to  bonded  or  other  warehouses  in  London  : 
4.  That,  prior  to  the  time  when  Cooper  quitted  the  company's  service 
and  embarked  in  his  present  avocation  of  carman  as  aforesaid,  the 
delivery  of  goods  from  their  station  at  Nine  Elms  was  performed  by  the 
company  themselves  in  their  own  vans,  save  and  except  the  goods  of 
Messrs.  Pickford  after  mentioned :  5.  That  Cooper  adds  to  the  company's 
charge  for  carriage  of  goods  an  amount  for  London  cartage  to  bonded 
warehouses  or  other,  places,  which  should  include  the  labour  of  unload- 
ing and  loading  from  the  said  company's  trucks  into  his  own  vehicles, 
&s  is  the  case  with  respect  to  the  extra  rate  charged  by  the  company  for 
cartage  of  goods  delivered  by  them  as  aforesaid :  6.  That  the  dealings 
of  other  parties  with  the  company  have  no  parallel  with  those  of  Cooper, 
except  to  a  certain  extent  the  dealings  of  Messrs.  Pickford  with  the 
company  as  general  carriers,  to  whom  in  that  character  goods  are  con- 
signed for  transit  by  the  company's  railway  from  Southampton,  including 
consignments  from  the  Southampton  Docks,  which  they  (Pickfords)  trans- 
mit as  consignors  and  consignees ;  but  such  consignments  are  composed 
generally  of  different  classes  of  goods  charged  by  the  company  at  dif- 
ferential rates  including  labour  in  the  transfer  from  the  railway  to  vans 
for  delivery :  7.  That,  in  some  instances,  but  not  frequently,  such  last- 
mentioned  consignments  include  goods  arriving  at  Nine  Elms  from  the 
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Southampton  Docks  on  which  the  said  rate  f  f  IS^.  per  ton  is  charged  by 
^74^1  ^^^  company  for  their  transit  on  the  railway,  and  *which  goods 
^^  the  company  transfer  into  the  conveyances  of  Messrs.  Pickford ; 
bat,  although  in  this  instance  this  is  done,  it  is  in  point  of  fact  a  con- 
venience to  the  company ;  such  goods  being  mixed  up  with  the  com- 
pany's traffic,  owing  to  the  quantity  for  the  Messrs.  Pickford  not  being 
sufficient  to  run  a  separate  truck,  and  their  goods  are  therefore  placed 
in  the  same  trucks  which  contain  goods  for  the  company's  own  delivery, 
whilst  the  traffic  of  Cooper  is  in  almost  all  instances  kept  separate  from 
the  company's,  and  brought  up  in  separate  trucks :  8.  That  the  com- 
pany consider  that  they  have  a  right,  if  they  think  proper,  to  withhold 
the  labour  of  transfer  with  regard  to  such  of  Messrs.  Pick  ford's  goods 
upon  which  the  rate  of  13^.  per  ton  only  is  paid  for  the  carriage  thereof: 
9.  That  the  company's  wagons  have  always,  without  any  intermission, 
80  far  as  the  general  convenience  of  the  public  would  permit,  been  placed 
in  such  an  adjacent  position  at  the  station  at  Nine  Elms  as  to  facilitate 
the  transfer  of  goods  by  Cooper  from  the  railway  wagons  or  trucks  to 
his  own  vehicles :  10.  That  the  charge  of  18«.  per  ton  for  carriage  of 
goods  from  Southampton  Docks  is  about  6«.  below  the  company's  ordi- 
nary rate  of  charge  for  such  class  of  goods ;  and,  in  cases  where  such 
ordinary  or  full  rate  is  charged,  the  company  include  the  labour  of  load- 
ing and  unloading,  but  not  otherwise:  11.  That  the  contracts  respecting 
the  transmission  of  goods  by  the  company  which  have  been  delivered  to 
Cooper  at  their  station  at  Nine  Elms,  and  the  rates  and  charges  for  the 
same,  and  the  duties  embraced  therein,  subsisted  between  the  company 
and  the  senders  of  such  goods ;  the  only  dealings  between  Cooper  and 
the  company  immediately  being  limited  to  the  receiving  of  the  said  goods 
at  the  station  at  Nine  Elms  by  him  as  consignee  or  agent,  for  delivery 
by  him  in  London  in  his  own  conveyances,  in  his  character  of  licensed 
carman  as  aforesaid. 

*74^'I  *^  further  affidavit  of  the  same  deponent  stated  (2)  that  be- 
-*  tween  the  month  of  November,  1857,  when  Cooper  commenced 
his  dealings  with  the  company,  and  the  present  time,  the  entire  quantity 
of  goods  consigned  to  Messrs.  Pickford  from  Southampton  to  Nine  Elms, 
on  which  the  dock  rate  of  ISs,  per  ton  was  charged,  as  mentioned  in 
the  seventh  paragraph  of  the  former  affidavit,  was  less  than  21  tons; 
and  that  such  goods  arrived  at  Nine  Elms  in  various  trucks  at  various 
times,  and  the  same  were  always,  or  nearly  so,  mixed  up  with  the  com- 
pany's own  traffic :  3.  That  it  has  been  the  practice  of  the  company  to 
transfer  such  last-mentioned  goods  to  the  vans  of  Messrs.  Pickford,  that 
course  being  the  most  convenient  to  the  company  with  respect  to  such 
small  quantities  of  goods  as  usually  arrived  on  any  one  occasion  inter- 
mixed as  aforesaid  with  goods  for  delivery  by  the  company,  and  the 
amount  of  time  and  trouble  on  the  part  of  the  company  involved  in 
such  course  of  business  not  being  greater  than  would  be  required  in  the 
checking  the  transfer  of  the  same  goods,  if  such  transfer  were  effected 
by  Messrs.  Pickford's  own  carmen,  and  the  security  to  the  company 
being  greater:  4.  That,  during  the  period  before  mentioned,  from 
November,  1857,  to  the  present  time,  the  quantity  of  goods  which 
arrived  at  Nine  Elms  from  Southampton  for  delivery  by  Cooper,  on 
which  the  dock  rate  of  138.  per  ton  was  charged,  amounted  to  upwanLs 
of  327  tons,  and  such  goods  commonly,  if  not  always,  arrived  in  sepa 
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rate  trucks:  5.  And  that  about  half  only  of  the  company's  charges 
upon  the  said  327  tons  of  goods  were  paid  by  Cooper,  the  other  moiety 
having  been  paid  by  the  consignors. 

The  learned  judge  declined  to  entertain  the  matter,  but  referred  the 
parties  to  the  court. 

In  addition  to  the  above  affidavits,  the  motion  was  supported  by 
another  affidavit  of  the  complainant,  who  *stated,  that,  whilst  r^nAA 
he  was  in  the  company's  employ,  the  invariable  practice  of  the  ^ 
company  was  that  their  servants  should  unload  their  trucks  and  place 
goods  in  the  vans  or  other  conveyances  of  the  consignees,  in  respect  of 
which  goods  the  charge  of  13«.  per  ton  was  charged  by  the  company, 
and  that  no  extra  charge  was  made  for  so  doing,  and  he  believed  that 
no  new  rule  or  regulation  had  been  made  on  the  subject :  That,  pre- 
viously to  the  year  1853,  Messrs.  Smith  &  Dawes  were  the  contractors 
for  the  delivery  of  goods  from  the  Southampton  Docks  to  London  by 
the  London  and  South  Western  Railway,  and  that  the  company  always 
loaded  and  unloaded  their  trucks  without  making  any  extra  charge  for 
the  same  to  Messrs.  Smith  &  Dawes :  That  Messrs.  Pickford  are  not  the 
only  parties  for  whom  the  company  transfer  goods  into  the  party's  own 
conveyances,  for  that  they  invariably  unload  their  trucks  containing 
goods  of  the  description  aforesaid  for  delivery  to  Messrs.  Pope  &  Co., 
and  place  such  goods  in  the  vessels  or  other  conveyances  of  the  said 
Messrs.  Pope  &  Co.,  and  that  such  goods  are  of  the  same  description  as 
are  classed  under  rate  No.  2  in  the  scale  of  charges  by  the  company 
charged  at  13«.  per  ton:  That  the  charge  of  13«.  per  ton  for  the  car- 
riage of  goods  included  under  rate  No.  2  is  the  highest  rate  of  charges 
of  the  company  for  goods  conveyed  from  the  Southampton  Docks  to 
Nine  Elms ;  and  that  the  charges  of  the  company  for  manufactured  silk 
and  fine  goods  from  the  Southampton  Docks  to  Nine  Elms,  are  respec- 
tively lis.,  Sa.  4d.y  and  69.  6d.  per  ton,  including  the  loading  and 
unloading  of  such  goods  into  the  wagons  or  conveyances  of  the  con- 
signees: And  that  three-fourths  at  least  of  the  goods  of  the  class 
aforesaid,  and  which  have  arrived  at  the  Nine  Elms  station  for  delivery 
to  Cooper,  were  consigned  to  him  from  the  Southampton  Docks. 

Montague  Smithy  Q.  C,  and  Milward,  showed  cause,  *upon  a  r*'74r 
further  affidavit  of  the  superintendent  of  the  company's  goods  ^ 
department,  stating  in  substance  as  follows, — That  it  had  not  been  the 
rule  and  invariable  practice  for  the  servants  of  the  company  to  place 
goods  in  respect  of  which  the  dock  rate  of  13«.  per  ton  was  charged  in 
the  vand  or  other  conveyances  of  consignees,  but  that  the  same  had 
always  been  placed  in  such  an  adjacent  position  as  the  convenience  of 
the  traffic  would  allow,  in  order  to  facilitate  the  transfer  of  the  goods  to 
the  conveyances  of  the  consignees,  as  was  the  case  with  respect  to  the 
trucks  containing  goods  arriving  for  Cooper;  that  Messrs.  Smith  & 
Dawes  previously  to  the  year  1858  were  general  carriers  at  Southamp- 
ton and  in  London,  and  in  such  character  did  consign  various  classes 
of  goods  from  Southampton  to  London,  which  were  charged  by  the 
company  at  differential  rates,  including  consignments  at  the  dock  rate 
of  IBs.  per  ton,  which  last-mentioned  goods  were  generally  brought  up 
in  separate  trucks,  and  were  placed  by  the  company  in  an  adjacent  posi- 
tion to  the  conveyances  of  the  said  Messrs.  Smith  &  Dawes,  and  were 
then  loaded  into  such  conveyances  by  the  servants  of  Messrs.  Smith  & 
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Dawes;  that,  with  regard  to  goods  consigned  t'>  Messrs.  Pope  k  Co., 
nine-tenths  thereof  were  a  different  class  of  goods  and  charged  at  a 
different  rate  to  the  dock  rate,  and  that,  by  contract  with  the  company, 
such  goods  were  bj  the  joint  assistance  of  the  servants  of  the  company 
and  of  Messrs.  Pope  placed  in  barges  brought  alongside  the  wharf,  bat 
sQch  barges  were  the  only  conveyances  brought  to  Nine  Elms  by  Messrs. 
Pope ;  that  the  company's  ordinary  rate  for  the  same  class  of  goods  as 
those  conveyed  from  Southampton  Docks  at  13«.  per  ton,  if  conveyed 
from  any  other  place  would  be  charged  at  a  higher  rate,  in  which  charge 
the  labour  of  transfer  would  be  included ;  that,  with  respect  to  the  rates 

*74l)1   ^^  ^^''*  ^'*  ^"*  ^^^  ^^'  ^^'  P^^  *^^^  mentioned  in  Cooper's 
-J  affidavit,  such  rates  had  reference  to  different  classes  of  goods  to 

those  conveyed  at  the  dock  rate,  and  that  the  goods  charged  at  lis.,  8«. 
6(2.,  and  6«.  6(2.,  did  not  include  silk  or  fine  goods  of  any  description; 
that,  out  of  the  21  tons  of  goods  which  arrived  at  Nine  Elms  for  Messrs. 
Pickford,  at  least  seven-tenths  thereof  arrived  mixed  up  with  the  com- 
pany's traffic ;  and  that  nearly  the  whole  of  the  327  tons  of  goods  which 
arrived  at  Nine  Elms  for  delivery  to  Cooper  arrived  in  separate  tracks. 

The  learned  counsel  submitted  that  the  rule  was  completely  answered, 
the  defendants'  affidavits  clearly  showing,  that,  in  unloading  and  deliver- 
ing Messrs.  Pickford's  goods  into  their  vans,  the  company  were  merely 
consulting  their  own  colivenience,  the  quantity  of  goods  brought  for 
Messrs.  Pickford  being  small,  and  not  brought,  as  the  complainant's 
goods  were,  in  separate  trucks ;  and  that,  if  this  was  intended  to  be 
complained  of,  the  rule  should  have  been  differently  framed,  and  should 
not  have  called  upon  the  court  to  enjoin  the  company  to  unload  and 
deliver  the  complainant's  goods,  but  should  have  been  confined  to  the 
enjoining  them  from  doing  in  this  respect  for  others  that  which  they 
refused  to  do  for  the  complainant. 

Bovill^  Q.  C,  and  Pearce,  in  support  of  the  rule. — It  is  not  denied 
that  the  company  decline  to  unload  the  trucks  containing  Mr.  Cooper's 
goods,  though  they  have  hitherto  been  in  the  habit  of  doing  so  for 
others ;  and  they  admit  that  they  still  do  so  for  Messrs.  Pickford.  The 
fact  that  the  quantity  of  goods  carried  for  Messrs.  Pickford  is  incoo- 
siderable  as  compared  with  that  carried  for  Mr.  Cooper  in  no  degree 
varies  the  rights  of  the  latter.  The  company  are  bound  to  treat  alt 
alike.  [Cockburn,  C.  J. — What  power  has  this  court  under  the  statute 
*7471  ^^  interfere  respecting  the  mode  of  dealing  with  ♦the  goods  by 
J  the  company  after  they  arrive  at  their  destination  ?]  The  goods 
have  not  arrived  at  their  destination  until  they  are  delivered  to  the  con- 
signee,— into  the  wagon  or  carriage  of  the  consignee :  Richards  v.  The 
London,  Brighton,  and  South  Coast  Railway  Company,  7  G.  B.  839  (B. 
G.  L.  R.  vol.  62) ;  Butcher  v.  The  London  and  South  Western  Railway 
Company,  16  C.  B.  13  (E.  C.  L.  R.  vol.  81).  [Williams,  J. — In  those 
cases,  the  companies  were  held  liable  because  they  took  upon  themselves 
to  deliver  the  goods  into  the  passenger's  carriage.]     So  here,  the  com- 

Sany  took  upon  themselves  to  unload  and  deliver  into  the  vans  fcf 
[essrs.  Pickford.     If  they  do  this  for  one,  they  must  do  it  for  all.  At 
all  events,  Mr.  Cooper  has  a  right  to  complain  that  facilities  are  afforded 
to  others  which  are  withheld  from  him.    [CoGKBURN,  C.  J. — That  is  nU 
the  complaint  he  makes.]     Substantially,  it  is  submitted,  it  is  so. 
CocKBDRN,  C.  J. — Looking  at  all  the  circumstanees  of  the  oasci  I  an 
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of  opinion  that  this  rule  must  be  discharged.     I  do  not  say  that  Mr. 
Cooper  has  not  some  ground  of  complaint  against  the  company.     It 
appears  that  the  company,  having  formerly  been  in  the  habit  of  unload- 
ing goods  brought  by  their  railway  from  the  Southampton  Docks,  out 
of  their  tracks  into  the  wagons  or  other  conveyances  of  the  consignees, 
have  recently  established  a  new  system,  and  have,  in  the  case  of  the 
complainant,  Mr.  Cooper,  declined  to  allow  their  servants  to  assist  in 
unloading  his  goods  from  their  trucks.     It  further  appears,  that,  as 
regards  Messrs.  Pickford,  the  well-known  carriers,  the  company  have, 
notwithstanding  this  alteration  in  their  general  course  of  dealing,  con- 
tinued to  allow  their  servants  to  unload  their  goods  from  the  company's 
trucks  and  place  them  in  Messrs.  Pickford's  vans,  free  of  extra  charge. 
At  the  same  time,  it  appears  that  the  quantity  of  goods  of  *the  fi^jAQ 
description  in  question  which  were  brought  up  from  Southamp-  ^ 
ton  fur  Messrs.  Pickford  is  very  small  as  compared  with  the  quantity 
brought  for  the  complainant.     It  further  appears  that  the  complainant, 
on  being  led  to  believe  that  this  advantage  which  the  company  denied 
to  him  was  continued  to  others,  instead  of  remonstrating  with  the  com- 
pany, and  resting  his  complaint  upon  this,  the  only  true  ground,  based 
it  upon  the  withdrawal  of  an  advantage  which  had  formerly  been  con- 
eeded.     If  Mr.  Cooper  had  communicated  to  the  company  the  real 
ground  and  nature  of  his  complaint,  it  being  unjust  that  the  company 
should  extend  to  a  rival  carrier  an  advantage  which  they  do  not  extend 
to  Mr.  Cooper,  even  though  the  amount  of  such  advantage  should  be 
comparatively  small, — the  company  being  bound  to  afford  equal  facilities 
and  advantages  to  all,  whether  the  quantity  of  goods  carried  be  large 
or  small, — we  might  have  felt  ourselves  called  upon  so  to  mould  the  rule 
as  to  meet  the  particular  case.    It  is  one  thing  to  say  that  the  company 
shall  not  transfer  from  their  trucks  the  comparatively  small  quantity 
of  goods  they  bring  from  Messrs.  Pickford  into  the  vans  of  that  firm : 
but  it  is  a  very  different  thing  to  say,  that,  because  they  do  that  for 
Messrs.  Pickford,  they  shall  be  compelled  also  to  unload  and  deliver  into 
the  complainant's  wagons  the  large  quantity  which  they  bring  for  him. 
The  rule,  therefore,  cannot  be  made  absolute  in  the  form  in  which  it  is 
moved.     It  asks  more  than  is  necessary  to  redress  the  grievance  com- 
plained of:  and  if  we  were  to  make  it  absolute  in  its  terms  we  should 
be  inflicting  upon  the  company  a  grievons  hardship.    If  the  plaintiff  had 
stood  before  us  without  exception  to  his  conduct,  we  might  have  moulded 
the  rule  so  as  to  meet  the  justice  of  the  case.     But,  looking  at  all  the 
circumstances,  and  seeing  that  the  grievance  is  a  comparatively  small 
one,  '''and  that  the  complainant  has  not  taken  the  course  which  r*nAQ 
it  is  reasonable  to  suppose  would  have  led  to  his  complaint  being  ^ 
redressed,  I  think  we  are  not  called  upon  to  step  out  of  the  way  to  assist 
him.     I  therefore  think  the  rule  must  be  discharged,  but  without  costs, 
and  with  an  intimation  that  the  company  are  not  justified  in  giving 
facilities  to  Messrs.  Pickford  which  they  do  not  afford  to  Mr.  Cooper, 
and  that,  if  a  renewed  application  be  rendered  necessary,  it  may  be 
attended  with  more  success. 
The  rest  of  the  court  concurring, 

Bule  discharged  without  costs. 
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JOHN   BOYD  and  Another  v.  JOSEPH   ROBINS  and  NATHAN 

LANGLANDS.     July  5. 

In  July,  1850,  A.  and  B.  gave  C.  ft  guarantee  (continuing)  for  goods  to  be  supplied  to  D.,  wttli 
a  Btipulution  that  the  security  should  subitist  "until  C.  received  a  notice  in  writing  to  the  con- 
trary." Goods  were  supplied  to  D.  upon  the  faith  of  this  guarantee,  and  a  balance  exceeding 
200^  wns  due  in  respect  thereof.  In  June,  1854,  B.  became  bankrupt,  and  duly  obtained  bis 
certificate.  No  notice  having  been  given  to  determine  the  guarantee: — Held,  that  B >  liabi* 
lity  thereon  was  a  ''contingent  liability"  within  the  178th  section  of  the  12  A  13  Vtot.  e.  106, 
and  consequently  that  his  certificate  was  a  bar  to  a  claim  in  respect  of  goods  supplied  to  D 
after  the  bankruptcy  of  B.(a) 

This  was  an  action  brought  upon  a  guarantee  dated  the  25th  of  July, 
1850,  to  recover  the  sum  of  2002.  for  goods  sold  and  delivered  and 
money  lent  to  and  money  paid  for  one  Thomas  Kerr,  by  the  plaintiifs. 

The  defendant  Robins  suffered  judgment  by  default.  The  defendant 
Langlands  pleaded ;  and,  by  consent  of  the  plaintiifs  and  Langlands, 
and  by  order  of  Crowder,  J.,  the  following  case  (of  which  the  pleadings 
♦T'iOl  ^®^®  *^^  form  part)  was  stated  for  the  opinion  of  the  court: — 

^  At  the  time  when  the  guarantee  was  given,  the  plaintiffs  were, 
and  still  are,  warehousemen  carrying  on  business  at  No.  5,  Friday 
Street,  London,  and  the  defendant  Robins  was  a  miller  and  corn- 
chandler,  and  the  defendant  La  norlands  was  a  grocer  and  cheese-monger, 
at  Dartford,  in  Kent.     Thomas  Kerr  was  a  draper  at  Dartford. 

On  the  25th  of  July,  1850,  the  defendants,  at  the  request  of  Kerr, 
gave  the  plaintiffs  the  following  guarantee  in  writing : — 

"  To  Messrs.  John  and  Christopher  Boyd,  of  No.  5,  Friday  Street, 
London,  warehousemen,  and  the  survivor  of  them. 

"  In  consideration  of  your  selling  goods  to  Thomas  Kerr,  of  Dartford, 
in  the  county  of  Kent,  draper,  we  do  hereby  agree  to  guaranty  to  you 
and  each  of  you  the  due  payment  of  the  amount  of,  or  the  balance 
unpaid  to  you  for,  any  goods  sold  and  delivered,  and  to  be  hereafter 
sold  and  delivered,  and  of  any  money  lent  and  to  be  lent  to  or  paid  for 
the  said  Thomas  Kerr  by  you,  to  the.extent  of  200L  :  And  we  do  further 
agree  that  you  shall  be  at  liberty  at  any  time  hereafter  to  call  upon  as 
for  the  payment  of  the  said  sum  of  200Z.,  which  may  be  applied  by  you 
as  you  think  proper,  either  in  payment  or  part  payment  of  any  debt 
which  may  be  due  to  you  from  the  said  Thomas  Kerr,  or  to  make  up 
any  deficiency,  or  towards  any  loss  on  any  debt  which  may  be  due  or 
'  have  been  due  to  you,  and  not  have  been  paid  by  him,  after  receivinz 
any  dividend  or  dividends  or  composition  from  his  estate  or  him :  Ana 
we  do  further  agree  that  you  shall  be  at  liberty,  without  giving  notice  to 
us,  or  obtaining  our  consent,  to  extend  the  usual  time  or  times  of  pay- 
ment or  credit  for  any  goods  sold  or  to  be  sold  to  the  said  Thomas  Eerr, 
and  to  renew  or  take  from  him,  as  you  may  think  proper,  any  bills, 
*7^11  ^^^^^'  ^^  securities  for  "'the  payment  of  any  debt  due  from  him 
•J  to  you,  or  any  part  thereof,  and  also  to  receive  or  accept  any 
composition  from  the  said  Thomas  Kerr  in  full  for  any  debt,  and  to 
execute  any  release  to  him  of  the  debt  due  from  him,  or  any  part  there- 
of, and  also  to  execute  any  assignment  made  by  him  in  trust  for  his 
creditors :  And  we  do  further  agree  that  this  guarantee  shall  be  a  con- 
tinuing guarantee,  and  shall  be  binding  upon  us  for  the  payment  of  the 

(a)  See  the  note  at  the  end  of  the 
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said  200/.,  at  all  events,  and  under  all  circumstances,  until  you  receive 
a  notice  in  writing  to  the  contrary.     In  witness,  &c, 

(Signed)  "Joseph  Robins. 

"Nathan  Lajiglands." 

On  the  faith  of  this  guarantee,  the  plaintiffs  from  time  to  time  after 
the  said  25th  of  July,  1850,  and  before  the  bankruptcy  of  the  defendant 
Langiands,  sold  and  delivered  goods  and  lent  money  to  and  paid  money 
for  the  said  Thomas  Kerr,  to  an  amount  exceeding  2002. ;  and  in  respect 
thereof  the  defendant  Langlands,  at  the  time  of  his  bankruptcy,  was 
liable  to  the  plaintiffs  to  the  amount  of  200/.  by  virtue  of  the  said 
guarantee. 

The  sum  so  due  to  the  plaintiffs  from  the  said  Thomas  Kerr  was  paid 
by  him  to  the  plaintiffs  after  the  defendant  Langlands  became  and  waa 
adjudicated  bankrupt  on  the  24th  of  June,  1854,  on  the  petition  of  a 
creditor  to  whoqi  the  defendant  Langlands  was  indebted  in  an  amount 
sufficient  to  support  proceedings  in  bankruptcy. 

The  defendant  Langlands  was  before  and  at  the  time  of  the  said  peti- 
tion and  adjudication  a  trader  subject  to  the  bankrupt  laws,  and  obtained 
his  certificate  of  conformity  as  such  bankrupt,  which  was  duly  allowed 
on  the  7  th  of  September,  1854. 

There  was  an  estate  of  the  said  Nathan  Langlands  as  such  bankrupt 
applicable  to  the  payment  of  dividends  on  the  proofs  under  the  said 
adjudication. 

*  The  plaintiffs  have  not  received  noticenn  writing  on  behalf  of  r^Tro 
the  defendants^  or  either  of  t/iem,  that  the  said  guarantee  was  not  ^ 
to  remain  a  continuing  guarantee. 

The  plaintiffs  after,  and  having  notice  of,  the  said  bankruptcy  and 
the  obtaining  and  allowance  of  the  said  certificate,  sold  and  delivered 
certain  other  goods,  and  lent  to  and  paid  other  money  for  the  said 
Thomas  Kerr,  to  an  amount  exceeding  200/. :  and  there  is  now  due  in 
respect  of  the  same  from  the  said  Thomas  Kerr  a  sum  exceeding  the  said 
sum  of  200/.,  which  said  sum  the  said  Thomas  Kerr,  though  requested 
to  pay,  has  not  paid.  The  defendants  have  been  requested  to  pay,  but 
have  not  paid  the  said  money. 

The  question  for  the  opinion  of  the  court  was,  whether,  under  the 
circumstances  of  the  case,  the  defendant  Nathan  Langlands  had  a  good 
defence  to  the  action.  If  the  court  should  be  of  opinion  that  the  plain- 
tiffs were  entitled  to  recover  against  him  in  this  action,  then  judgment  ^ 
was  to  be  entered  for  the  plaintiffs  for  the  amount  of  200/.  But,  if  the 
court  should  be  of  opinion  that  the  plaintiffs  were  not  so  entitled,  then 
judgment  was  to  be  entered  for  the  defelidant  Nathan  Langlands, 
with  costs  of  his  defence,  including  the  costs  of  and  occasioned  by  this 
case ;  or  (if  the  court  should  think  fit  so  to  order)  the  name  of  the  said 
Nathan  Langlands  as  a  defendant  might  be  struck  out  of  the  proceedings 
in  this  action,  without  objection  on  his  part,  on  payment  by  the  plain- 
tiffs of  costs  as  aforesaid. 

(7.  W.  Woody  for  the  plaintiffs. — This  was  a  continuing  guarantee 
until  a  notice  given  to  determine  it,  and  therefore  it  is  altogether 
unaffected  by  the  bankruptcy  and  certificate  of  Langlands.  [Williams,  J. 
— ^This  point  arose  before  the  Lords  Justices  in  a  case  of  Ex  parte  Barwis, 
In  re  Strahan,  6  De  Gex,  McN.,  &  G.  672.  *There,  a  joint  r^iygg 
and  several  covenant  was  entered  into  by  a  principal  debtor  and   ^ 
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• 
his  sarctj  that  the  principal  would  pay  a  sum  of  money  by  three  instal- 
raents,  on  three  specified  days.  The  first  instalment  was  duly  paid,  bat 
before  the  second  became  due  the  surety  became  bankrupt.  The  creditor 
applied  to  the  commissioner  to  be  admitted  to  claim  sgainst  the  bank- 
rupt's estate  in  respect  of  the  amount  of  ihe  two  unpaid  instalments  and 
interest,  and  was  allowed:  And  the  Lord  Justices,  on  appeal,  affirmed 
his  decision,  holding  that  the  claim  was  properly  admitted  as  upon  a 
contingent  lijibility  under  the  178th  section  of  the  12  &  13  Vict.  c.  106.] 
The  plaintiffs'  claim  here  is  in  respect  of  goods  for  which  there  could 
be  no  proof.  Warburg  v.  Tucker,  5  Ellis  &  B.  884  (E.  C.  L.  R.  vol.  85), 
is  an  authority  in  point.  There,  the  defendant,  being  indebted  tt>  the 
laintiff,  assigned  to  him,  as  security,  an  insurance  on  the  defendant's 
ife,  and  an  insurance  on  the  life  of  the  defendant's  wife,  and  covenanted, 
—first,  to  pay  the  premiums, — secondly,  that,  if  he  did  not  pay  them, 
the  plaintiff  might  pay  them,  and  he,  the  defendant,  would  repay  the 
plaintiff.  The  plaintiff  sued  the  defendant  upon  this  covenant,  assigning 
for  breaches, — first,  that  the  defendant  had  not  paid  the  premiums, — 
secondly,  that  the  defendant  had  not  repaid  to  the  plaintiff  premiums 
paid  by  the  plaintiff  on  the  defendant's  default.  The  defendant,  to  the 
whole  declaration,  pleaded  his  bankruptcy  and  certificate,  averring  that 
they  had  occurred  after  the  execution  of  the  deed,  but  not  that  they 
had  occurred  after  the  breaches  had  taken  place.  On  demurrer  to  the 
plea,  it  was  held  that  it  gave  no  answer  to  the  declaration,  neither  of 
the  plaintiff's  claims  being  a  «lebt  payable  upon  a  contingency  within 
8.  177,  nor  a  liability  to  pay  money  upon  a  contingency  within  s.  178. 
The  observations  of  Lord  Campbell  in  that  case  apply  most  strongly 
hero.     [Williams,  J. — *That  was  said  to  be,  not  a  contingent 
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liability  to  pay  money,  but  a  contingent  liability  to  pay  damages. 


The  Court  of  Queen's  Bench  and  this  court  (in  Young  v.  Winter,  16  C. 
B.  401  (E.  C.  L.  R.  vol.  81) )  are  at  conflict  upon  the  other  point :  there- 
fore that  cose  can  hardly  be  considered  as  an  authority  here ;  especially 
as  the  Lords  Justices  in  Ex  parte  Bar  wis  give  the  preference  to  Young 
V,  Winter.](a)  It  is  impossible  that  words  could  be  larger  than  those  of 
this  guarantee.  The  only  sections  of  the  bankrupt  act  which  can  apply 
to  the  present  case,  are,  the  177th  and  the  178th.  Section  177  enacts, 
that,  ^^  if  any  bankrupt  shall,  before  the  issuing  of  the  fiat  or  the  filing 
of  a  petition  for  adjudication  of  bankruptcy,  have  contracted  any  debt 
payable  upon  a  contingency  which  shall  not  have  happened  before  the 
issuing  of  such  fiat  or  the  filing  of  such  petition,  the  person  with  whom 
such  debt  has  been  contracted  may,  if  he  think  fit,  apply  to  the  court 
to  set  a  value  upon  such  de%t;  and  the  court  is  hereby  required  to  ascer- 
tain the  amount  thereof,  and  to  admit  such  person  to  prove  the  amount 
so  ascertained,  and  to  receive  dividends  thereon;  or,  if  such  value  shall 
not  be  so  ascertained  before  the  contingency  shall  have  happened,  then 
such  person  may  after  such  contingency  shall  have  happened  prove  in 
respect  of  such  debt,  and  receive  dividends  with  the  other  creditors,  not 
disturbing  any  former  dividends,  provided  such  person  had  not  when 
such  debt  was  contracted  notice  of  any  act  of  bankruptcy  by  sQch 
bankrupt  committed."  And  s.  178  enacts,  that,  '^  if  any  trader  who 
shall  become  bankrupt  after  the  commencement  of  this  act  shall  hire 

(a)  See  Warburg  v.  Taeker,  in  error,  2S  Law  J.,  Q.  B.  56. 
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contracted,  before  the  filing  of  a  petition  for  adjudication  of  bank* 
mptcy,  a  liability  to  pay  money  upon  a  contingency  which  shall  not 
have  happened,  and  the  ^demand  in  respect  thereof  shall  not  ri^nr:f^ 
have  been  ascertained  before  the  filing  of  such  petition,  in  every  ^ 
such  case,  if  such  liability  be  not  provable  under  any  other  provision 
of  this  act,  the  person  with  whom  such  liability  has  been  contracted 
shall  be  admitted  to  claim  for  such  sum  as  the  court  shall  think  fit ; 
and,  after  the  contingency  shall  have  happened,  and  the  demand  in 
respect  of  such  liability  shall  have  been  ascertained,  he  shall  be  admitted 
to  prove  such  demand,  and  receive  dividends  with  the  other  creditors, 
and,  80  far  as  practicable,  as  if  the  contingency  had  happened  and  the 
demand  had  been  ascertained  before  the  filing  of  such  petition,  but  not 
disturbing  former  dividends:  provided  such  person  had  not  at  the  time 
such  liability  was  contracted  notice  of  any  act  of  bankruptcy  by  such 
bankrupt  committed :  provided  also,  that,  where  any  such  claim  shall 
not  have  either  in  whole  or  in  part  been  converted  into  a  proof  within  six 
months  after  the  filing  of  such  petition,  it  may,  upon  the  application  of 
the  assignees,  at  any  time  after  the  expiration  of  such  time,  and  if  the 
court  shall  think  fit,  be  expunged  either  wholly  or  in  part  from  the  pro* 
ceedings."  In  the  case  of  In  re  Willis,  4  Exch.  530,t  a  claim  on  a 
goarantee  for  a  sum  certain,  was  held,  when  due,  to  be  provable  as  a 
debt,  and,  before  it  was  due,  to  be  provable  as  a  debt  due  on  a  con- 
tingency, under  the  56th  section  of  the  6  G.  4,  c.  16.  [Williams,  J. — 
That  case  has  very  little  to  do  with  the  question.  There  was  a  debt : 
the  only  contingency  was,  whether  or  not  the  principal  debtor  would 
pay  :  when  he  failed  to  pay,  it  became  an  ascertained  debt  against  the 
surety.]  If  the  court  feel  bound  by  the  decision  in  Young  v.  Winter, 
it  would  be  idle  to  argue  the  case  further  here.  But  this  distinction 
may  be  suggested.  The  sureties  here  had  power  to  revoke  the  guarantee : 
not  having  done  so,  this  may  be  considered  as  a  new  instrument  r^nca 
♦given  after  the  bankruptcy.  [Williams,  J. — Why  is  a  bank-  ^■ 
rupt  who  has  given  an  absolute  guarantee  to  be  better  off  in  this  respect 
than  one  who  has  given  a  guarantee  which  he  might  at  any  time  revoke  ?] 
By  abstaining  from  giving  notice  to  withdraw  from  the  obligation,  the 
bankrupt  has  deluded  the  plaintiffs  into  giving  further  credit  to  the 
principal.  [Btles,  J. — You  say  that  the  bankrupt  act  only  contemplates 
liabilities  from  which  the  bankrupt  could  not  by  his  own  act  hate 
relieved  himself?}    Precisely  so. 

A-splandj  contr^. — This  instrument,  assuming  it  to  have  been  a  con- 
tinuing guarantee  when  given,  ceased  to  be  so  on  the  bankruptcy  of 
Langlands.  [Williams,  J.  — How  can  the  bankruptcy  make  any  differ- 
ence ?  It  was  not  provable  as  an  absolute  debt.  The  bankrupt  only 
became  liable  in  the  event  of  the  principal  debtor  failing  to  pay.]  The 
bankruptcy  of  Langlands  put  an  end  to  his  liability,  just  as  much  as  if 
there  had  been  a  judgment  against  him:  and  no  notice  was  necessary. 
The  defendant's  liability  was  exhausted  quite  irrespective  of  the  bank- 
rupt act.  But  the  claim  is  clearly  barred  by  the  178th  section.  The 
case  of  Young  v.  Winter,  16  C.  B.  401  (E.  C.  L.  R.  vol.  81),  fortified 
as  it  is  by  the  opinion  of  Lord  Justice  Turner  in  Ex  parte  Barwi^,  is 
conclusive  of  the  question.  [Williams,  J. — The  difficulty  that  haa 
occurred  to  some  of  us  is  this : — Assuming,  that,  in  an  ordinary  case  of 
guarantee,  the  liability  of  the  surety  would,  according  to  xoung  v. 
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Winter,  be  the  subject  of  a  claim  under  s.  178,  the  commissioner  would 
have  to  set  a  value  upon  it.  But,  with  this  clause  enabling  the  surety 
to  put  an  end  to  his  liability  by  a  notice,  how  is  the  value  to  be  a:}oer- 
tained  ?]  The  difficulty  of  putting  a  value  upon  the  claim  affords  no 
answer.     [Williams,  J. — The  notice  being  given,  the  thing  is  of  no 

^T'lTI  ^^'^^  ^^  ^^'']  '^^^  commissioner  might  then  assess  '^it  at  a 
^  nominal  sum.  The  intention  of  the  legislature  was  that  the 
bankaipt  should  be  completely  discharged.  And  there  is  no  practical 
difficiaty  in  these  cases :  it  is  not  the  contingency  at  the  time  of  the 
adjudication  that  is  to  be  valued ;  but  when  the  parties  come  before  the 
commissioner.  If  any  difficulty  arose  then,  notice  might  be  given,  and 
the  proceeding  adjourned,  and  then  the  claim  would  be  limited  to  the 
goods  already  supplied,  and  so  the  matter  would  be  reduced  to  a  certainty. 
[WiLLBS,  J. — Can  you  say  that  a  man  is  liable  to  pay  money  upon  a 
contingency,  when  by  his  own  mere  motion  he  may  discharge  himself 
from  it  ?  Williams,  J. — The  difficulties  of  ascertaining  the  value  of 
the  contingency  are  all  met  by  Young  v.  Winter:  the  only  doubt  is 
whether  that  can  be  said  to  be  a  contingent  liability  which  the  party 
may  himself  put  an  end  to  by  giving  notice.]  It  would  be  a  considerable 
stretch  of  imagination  to  suppose  that  the  bankrupt  intended  to  continue 
his  liability.  Hankin  v»  Bennett,  8  Exch.  107,t  shows  that  a  liberal 
interpretation  is  to  be  put  upon  the  language  of  the  section,  in  order  to 
effectuate  the  general  intention  of  the  legislature. 

Woody  in  reply. — That  this  is  a  continuing  guarantee,  is  clear.  It 
was  so  held  in  Boyd  v.  Moyle,  2  C  B.  644  (E.  C.  L.  R.  vol.  52),  which 
has  ever  since  been  acted  upon.  [Williams,  J. — There  is  no  doubt 
about  that.]  This  is  not  a  liability  upon  a  contingency  at  all.  A 
liability  to  pay  money  upon  a  contingency  means  something  which  a 
man  is  bound  to  do  on  the  happening  of  an  event  which  is  beyond  his 
control. 

Williams,  J. — This  question  as  to  the  effect  of  the  power  reserved  to 
the  sureties  to  put  an  end  to  the  guarantee  by  giving  notice,  being  quite 
*7')R1  ^  ^o^^l  o^®>  ^®  "'will  take  time  to  consider.     As  to  the  rest,  we 
-*  entertain  no  doubt.  Cur.  adv.  vult. 

WiLLBS,  J.,  now  delivered  the  judgment  of  the  court : — 

It  was  very  properly  admitted  by  the  counsel  for  the  plaintiffs  in  this 
case,  that,  if  the  guarantee  in  question  had  been  absolute,  we  should 
have  been  bound  by  the  authority  of  Young  v.  Winter,  16  C.  B.  401 
(E.  C.  L.  B.  vol.  81),  in  this  court  (though  conflicting  with  the  decision 
of  Warburg  v.  Tucker,  5  Ellis  &  B.  384  (E.  C.  L.  R.  vol.  85),  in  the 
Queen's  Bench),  to  hold  that  the  plaintiffs'  demand  fell  within  the  178th 
section  of  the  12  &  18  Vict.  c.  106,  and  that  the  certificate  was  a  good 
bar. 

But  it  was  contended,  on  the  part  of  the  plaintiffs,  that  the  guarantee, 
being  revocable  at  any  time,  at  the  option  of  the  defendant,  by  the 

{;iving  of  notice  in  writing  to  the  plaintiffs,  was  not  within  the  statute, 
or  two  reasons, — ^first,  that  the  bankrupt  could  not  properly  be  said  to 
be  ^'  under  a  liability,"  seeing  that  he  might,  if  he  pleased,  preclude  all 
liability,  by  giving  notice  to  determine  it, — secondly,  that  the  pUintifi 
would  not  have  been  allowed  by  the  court  of  bankruptcy  to  make  any 
daim,  inasmuch  as  it  would  be  idle  to  allow  anything  in  respect  of  a 
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claim  which  the  bankrupt,  or,  perhaps  his   assignees,  might   nullify 
instanter,  by  giving  the  requisite  notice. 

It  must,  however,  be  observed,  that  it  might  well  be,  that,  between 
the  time  of  the  filing  of  the  petition,  and  the  time  when  notice  could  be 
effectually  given  to  the  plaintiffs,  a  liability  might  accrue  by  reason  of  a 
delivery  of  goods  to  the  principal  debtor,  which  the  bankrupt  might  be 
called  on  to  satisfy,  on  the  contingency  of  the  principal  debtor  failing  to 
pay  the  price  of  the  goods.  And  from  any  such  contingent  liability, 
^according  to  Young  v.  Winter,  it  was  the  intention  of  the  statute  r^^co 
to  free  the  bankrupt.  This  can  only  be  done  by  rendering  his  *- 
certificate  a  bar  to  all  claims  under  the  guarantee. 

As  to  the  difficulty  that  the  right  of  the  creditor  to  claim  in  respect 
of  goods  which  might  be  supplied  after  the  bankruptcy,  and  so  to  com- 
pete with  the  other  creditors,  might  depend  on  the  caprice  of  the  bank- 
rapt  as  to  whether  he  would  or  would  not  revoke  the  guarantee,  the 
answer  is,  that  the  court  of  bankruptcy  may,  on  that  ground,  fix  the 
amount  of  the  claim  at  a  nominal  sum,  unless  it  appears  that  there  has 
been  already  a  delivery  of  goods  for  which  the  bankrupt  may  be  liable 
in  the  event  of  the  principal  debtor's  failing  to  pay  for  them. 

For  these  reasons,  we  are  of  opinion  that  the  defendant  Nathan 
Langlunds  has  a  good  defence  to  the  action. 

Judgment  accordingly.(a) 

(a)  Reversed  in  the  Exchequer  Chtmber:  ride  post.  Vol.  V.;  6  Jar.  K.  8.  915,  28  L.  J.  C. 
P.  73. 

By  the  5th  section  of  the  Bankrupt  not  barred  by  his  discharge :  Wells  v. 

Act  of  1841,  it  was  provided  that  all  Mace,  17  Vermont  403;  M'Mullin  v, 

creditors  whose  debts  were  not  due  and  The  Bank,  2  Barr  343 ;  but  this  has 

payable  till  a  future  day,  all  annuitants,  been  overruled  on  the  highest  authority : 

holders  of  bottomry  and  respondentia  Mace  v.  Wells,  7  Howard,  U.  S.  272 ; 

bonds,  sureties,  endorsers,  bail,  or  other  Fulwood  v,   Bushfield^   14  Penn.  St. 

persons  having  uncertain  or  contingent  90;   Clarke   v.   Porter,  26   Id.    141; 

demands  against  the  bankrupt,  should  Crofts  t;.  Mott,  5  Barb.  305 ;  Kyle  v. 

be  permitted  to  come  in  and  prove  such  Bostick,  10  Alab.  589  :   and  the  act 

debts  or  claims,  under  the  act,  and  has  even  been  held  in  Pennsylvania  to 

should  have  a  right,  when  their  debts  apply  in  the  case  of  a  guarantor,  whose 

and  claims  became  absolute,  to  have  liability  in  that  state  is  of  a  peculiarly 

the  same  allowed  them ;  and  by  another  contingent  character :  Stone  v.  Miller, 

section  it  was  provided  that  all  debts  16   Penn.  St.  450.     Yet  the   earlier 

provable    under    the    act    should    be  view  has  been  abandoned  with  reluo- 

barred  by  the  certificate.  tance :  see  Swain  v.  Barber^  3  Williams, 

Plain  as  the  terms  of  this  act  are  at  Verm.  292 ;  Loring  v.  Kendall,  1  Gray 

first  sight,  it  has  given  rise  to  much  305 ;   Leighton  v,  Atkins,  35   Maine 

contrariety    of    decision,     occasioned,  118 ;  in  which  last  case  it  was  held  that 

doubtle.ss,  by  the  equally  plain  injus-  a  judgment  against  a  surety  after  the 

tice  which  a  literal  interpretation  must  discharge  of  the  principal  created  a  new 

work  in  certain  cases.     Thus,  it  was  at  claim  or  demand  which  could  not  have 

first  held  in  some  of  the  states  that  the  been   proved  under  the   act,  and  was 

claim  of  a  surety  before  he  had  paid  therefore   not  barred ;    and    Mace   v. 

the  debt  was  not  provable  against  the  Wells  was  distinguished  on  the  ground 

estate  of  the  principal^  and  therefore  that  there  the  surety  had  paid  volun' 


769  BOYD  V.  KOBINS.    T.  T.  1858. 

tariljf.  The  distinction  thus  pointed  111,  this  distinction  was  denied,  at 
oat  is  not,  however,  yery  obvious,  least  where  no  proof  in  bankroptcj 
That  the  right  of  contribution  against  had  been  made  for  the  nominal  da- 
a  co-surety  or  co-obligor  is  destroyed  by  mages.  In  Bush  v.  Cooper,  26  Mis- 
the  bankruptcy  of  the  latter  was  as-  sissippi  599,  this  question  arose.  A 
serted  in  Tobias  v.  Rogers,  8  Kernan  mortgage  was  executed  containing  a 
59 ;  Clarke  v.  Porter,  26  Penn.  St.  covenant  for  quiet  enjoyment.  The 
141;  Frentress  v.  Markle,  2  Iowa  553;  mortgagor  was  afterwards  discharged 
but  denied  in  Dale  v.  Warren,  32  as  a  bankrupt;  and  the  mortgaged 
Maine  94 ;  Goss  v.  Gibson,  8  Humph,  premises  being  subsequently  sold  under 
199 ;  Swain  v.  Barber,  3  Williams^  a  paramount  title,  they  were  bought  in 
Verm.  292;  Dunn  v.  Spark,  1  Carter,  by  him.  On  a  bill  to  foreclose  the 
Ind.  397.  mortgage,  it  was  held  that  the  mort- 
Where,  however,  the  claim  or  de-  gagor  could  not  set  up  the  title  thua 
mand  is  one  which  b  not  uncertain  or  acquired,  as  he  was  estopped  by  his 
contingent  merely  in  respect  to  the  covenant  in  the  mortgage-deed,  which 
right  to  enforce  it,  but  whose  very  ex-  was  not  in  any  way  aflfected  by  the 
istence,  as  has  been  said,  depends  on  a  bankruptcy.  On  an  appeal  to  the  Su- 
contingency,  the  discharge  will  not  preme  Court  of  the  United  States,  the 
operate  on  it  prospectively :  French  v.  decree  was  affirmed,  on  the  ground  that 
Morse,  2  Gray  111 ;  Swain  v.  Barber,  the  effect  of  the  bankrupt  law  was  not 
3  Williams,  Verm.  292;  Ellisv.  Hamm,  to  be  extended  beyond  its  immediate 
28  Maine  387 ;  Dunn  v.  Sparks,  1  purpose,  which  was  the  dischai^  of 
Carter  397.  Thus  the  surety  on  a  pro-  pecuniary  liabilities ;  and  that  the  cove- 
bate  bond  is  not  discharged  as  respects  nant  still  subsisted  for  purposes  of  es- 
breaches  occurring  after  his  bankruptcy:  toppel,  though  it  might  be  gone  for 
Loring  v.  Kendall,  1  Gray  305.  So  in  purposes  of  direct  remedy;  in  respect 
the  case  of  a  surety  on  a  constable's  to  which  last  point  the  court  intimated 
bond :  Ellis  v,  Hamm,  28  Maine  385.  no  opinion :  Bush  v.  Cooper,  18  How* 
In  like  manner,  it  has  been  held  that  ard  82. 

the  liability  of  a  vendor  on  his  cove-        On  the  whole,  it  can  scarcely  be  con- 

nant  of  warranty  for  an  eviction  occur-  sidered  that  any  definite  rule  on  this 

ring  after  his  bankruptcy,  is  not  barred  subject  has   been   established  in   the 

thereby:  French  v.  Morse,  2  Gray  111 ;  United  States;  and  perhaps  none  will 

Reed  v.  Pierce,  36  Maine  455.     So  of  be  till  it  is  authoritatively  settled  whe- 

the  implied  warranty  on  the  sale  of  ther  the  intent  of  the  bankrupt  law  was 

chattels :  Bennett  v.  Bartlett,  6  Cushing  to    produce   a  peremptory   extiuction 

225.     But  in  other  cases  it  has  been  of  all  liabilities,  whatever  their  cbarae- 

decided  that  a  covenant  for  quiet  enjoy-  ter,  or  only  of  such  as  were  capable  of 

mentis  discharged  bybankruptcy,  in  the  pecuniary  estimation   at  the  time  of 

case  of  encumbrances  created  before  the  bankruptcy,  by  some  rational  meaos,  so 

time  of  the  sale,  because  a  right  of  action  as  to  obtain  a  share  in  the  assets.    As 

then  existed,  at  least  for  nominal  da-  the  decisions  generally  proceed  upon 

mages :   Jamison   v.  Blowers,  5   Bar-  one  or  the  other  of  these  views  of  the 

hour  689;  Shelton  v.  Peese,  10  Mis-  policy  of  the  Act  of  1841,  it  is  not  to 

eouri  589 ;  Read  v.  Pierce,  36  Maine  be  expected  that  they  can  be  otherwise 

455.     But  in  French  i;.  Morse,  2  Gray  reconciled. 
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♦JESSIE   DOLLEN,    Administratrix    of  SILAS    DOLLEN,  r^Ten 

deceased,  v.  WILLIAM  BATT.    June  1.  -L  '"" 

C.  leased  premises  to  the  defendant,  reserving  rent  to  herself,  Aer  execntor$f  adminittratortf  and 
omrigun,  with  covenants  by  the  lessee  to  pay  the  rent  and  to  yield  op  the  premises  at  the  ezpiratioB 
of  the  tenn  to  C.  her  «jree«toi*«,  adminintratwrv^  and  eutiiftt*.  C.  afterwards  by  lease  and  release 
conveyed  the  reversion  to  D.  nnd  another  in  trust  for  tlie  wife  of  the  defendant, — the  deed 
contiiining,  amongst  other  things,  a  power  to  the  trustees  to  receive  and  retain  their  trask 
expenses.  The  defendant  underlet  the  premises,  and  received  the  rent,  the  trustees  never 
interfering,  but,  on  the  contrary,  assenting  to  his  so  receiving  it  on  behalf  of  his  wife,  the 
cestQi  que  trust.  Certain  expense's  were  incurred  in  relation  to  the  trust.  D.,  the  surviving 
trustee,  died,  leaving  the  pliiintiff,  his  widow  and  administratrix,  who  sued  the  defendant  for 
four  years'  rent,  three  of  which  accrued  in  the  lifetime  of  D.,  and  one  since  his  death.  The 
defendant  pleaded  that  he  before  action  paid  the  rent  to  his  wife,  with  the  consent  of  the 
trustee  and  of  the  plaintiff  respectively : — 

Held,  that  the  facts  above  stated  afforded  no  evidence  to  sustain  the  plea,  and  that,  whether  the 
interest  of  C.  in  the  premises  were  a  freehold  or  a  chattel  interest,  the  plaintiff,  as  adminis- 
tratrix, was  at  all  events  entitled  to  recover  the  arrears  df  rent  accruing  in  the  lifetime  of  the 
trustee. 

This  was  an  action  for  rent  under  a  covenant.  The  declaration  stated 
that  one  Susanna  Collins,  being  possessed  of  a  certain  messuage,  dwell- 
ing-house, garden,  and  premises,  with  the  plots  and  parcels  of  land 
thereunto  belonging,  for  a  [chattel]  term  more  than  sufficient  to  enable 
her  to  make  the  demise  and  lease  thereinafter  mentioned,  by  deed,  dated ' 
the  26th  of  March,  1845,  demised  the  same  to  the  defendant,  to  hold 
the  same  to  the  defendant  for  a  time  not  yet  expired,  to  wit,  for  the 
term  of  twenty-one  years  from  the  25th  of  December  then  last  past, 
yielding  and  paying  therefore  yearly  and  every  year  unto  the  said 
Susanna  Collins,  her  executors,  administrators,  and  assigns,  during  the 
first  seven  years  of  the  said  term  the  rent  or  sum  of  17/.,  and  during  the 
last  fourteen  years  the  rent  or  sum  of  12/.,  by  even  and  equal  payments, 
on  the  following  days  in  the  year,  that  is  to  say,  the  25th  of  March,  the 
24th  of  June,  the  29th  of  September,  and  the  25th  of  December ;  that 
the  defendant  did  by  the  same  deed  covenant  with  the  said  Susanna 
Collins  and  her  assigns  that  he  the  defendant  would  well  and  truly  pay 
to  the  said  Susanna  Collins  and  her  assigns  the  aforesaid  rent  of  17/. 
during  the  first  seven  years  of  the  said  term,  and  the  said  yearly  rent 
of  12/.  during  the  last  ^fourteen  years  of  the  said  term,  accord-  r^crg-i 
ing  to  the  reservation  thereof  and  the  true  intent  and  meaning  ^ 
of  the  said  covenant;  that  afterwards,  by  deed  dated  the  14th  of  August, 
1845,  the  said  Susanna  Collins,  then  being  possessed  of  the  reversion 
expectant  on  the  determination  of  the  said  term,  assigned  and  transferred 
such  reversion  of  the  said  demised  premises  to  the  said  Silas  Dollen  and 
Zebulon  Page,  to  hold  unto  the  said  Silas  Dollen  and  Zebuion  Page  for 
the  residue  of  the  said  term  and  interest  of  the  said  Susanna  Collins 
therein,  whereby  they  became  possessed  of  such  reversion ;  that  after- 
wards the  said  Zebulon  Page  died,  leaving  the  said  Silas  Dollen  him 
surviving,  who  afterwards  and  before  suit  died,  and  after  whose  death 
such  administration  as  aforesaid  was  in  due  form  of  law  granted  to  the 
plaintiff,  who  thereupon,  as  such  administratrix  as  aforesaid,  became  and 
was  and  is  possessed  of  the  reversion  aforesaid,  and  entitled  to  the  said 
rent ;  that,  after  the  death  of  the  said  Zebulon  Page,  during  the  lifetime 
of  the  said  Silas  Dollen,  a  large  sum  of  money  of  the  said  rent  of  12/., 
to  wit,  the  sum  of  48/.,  for  divers,  to  wit,  three  years  of  the  said  term, 
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became  and  was  due  and  owing  from  the  defendant  to  the  said  Silas 
Dollen,  and  was  still  in  arrear  and  unpaid ;  and  that  afterwards,  and 
after  the  plaintiff  became  possessed  as  aforesaid,  and  before  suit,  a 
further  large  sum  of  the  aforesaid  rent  of  12/.,  to  wit,  the  sum  of  12Z., 
for  one  year's. rent,  became  and  was  due  and  payable  from  the  defendant 
to  the  plaintiff  as  administratrix  as  aforesaid,  and  still  was  in  arrear  and 
unpaid,  contrary  to  the  said  covenant :  and  the  plaintiff,  as  such  adminis- 
tratrix as  aforesaid,  claimed  50/. 

The  defendant  pleaded, — first,  that  the  said  Susannah  Collins  was 
not  possessed  of  the  said  demised  premises  for  a  term,  as  in  the  declara- 
tion alleged, — secondly,  that  the  said  Susanna  Collins  did  not  assign 
*7691  *^^^  transfer  the  said  reversion  to  the  said  Silas  Dollen  and 
"'J  Zcbulon  Page,  as  in  the  declaration  alleged, — thirdly,  for  defence 
on  equitable  grounds,  that,  in  and  by  the  said  deed  in  the  declaration 
mentioned  in  that  behalf,  the  said  Susanna  Collins  assigned  and  trans- 
ferred the  said  reversion  linto  and  to  the  use  of  the  said  Silas  Dollen 
and  Zebulon  Page,  in  trust,  after  the  decease  of  the  said  Susanna  Col- 
lins, for  Christian  Batt,  the  wife  of  the  defendant,  for  the  term  of  her 
natural  life ;  that  the  rent  for  which  this  action  is  brought  accrued  after 
the  decease  of  the  said  Susanna  Collins;  and  that  he,  the  defendant, 
before  action,  paid  the  said  rent  to  the  said  Christian  Batt,  with  the 
consent  of  the  said  Silas  Dollen  and  the  plaintiff  respectively. 

The  plaintiff  joined  issue  on  each  of  these  pleas. 

The  cause  was  tried  before  Willes,  J.,  at  the  last  Spring  Assizes  for 
the  county  of  Somerset,  when  the  facts  which  appeared  in  evidence  were 
as  follows : — On  the  6th  of  March,  1845,  Susanna  Collins, — the  nature 
of  whose  interest  in  the  premises  did  not  very  distinctly  appear, — 
granted  to  William  Batt  (the  defendant)  a  lease  of  certain  premises  at 
Ashill,  in  the  county  of  Somerset,  for  twenty-one  years  from  the  25th 
of  December  then  last;  reddendum  to  the  lessor  "her  executors, 
administrators,  and  assigns,"  during  the  first  seven  years  of  the  term 
the  yearly  rent  of  17/.,  and  during  the  last  fourteen  years  the  yearly 
rent  of  12/.,  payable  quarterly.  The  lease  contained  a  covenant  by  the 
lessee,  for  himself,  his  heirs,  executors,  administrators,  and  assigns,  witlf 
the  lessor,  "  her  executors,  administrators,  and  assigns,"  to  pay  the  rent 
to  her,  ''  her  executors,  administrators,  and  assigns,"  to  pay  taxes,  to 
repair,  &c.,  and  also  a  covenant  that  the  lessee,  his  executors,  adminis- 
trators, and  assigns,  should  and  would  at  the  expiration  of  the  term 
*7631  P^^^^^^^y  gi^®  ^^^  yield  *up  possession  of  the  said  hereditaments 
^  to  the  lessor,  "  her  executors,  administrators,  and  assigns,  or  to 
whom  she  or  they  should  direct  and  appoint." 

On  the  14th  of  August  in  the  same  year,  Susanna  Collins,  by  lease 
and  release  and  grant,  conveyed  the  premises,  "  together  with  all  rights, 
JLc,  thereto  belonging  or  appertaining ;  and  all  reversions  and  remain- 
ders, rents  and  profits  thereof;  and  all  the  estate^  I'ight,  title,  interest, 
use,  trust,  term  and  terms  of  years,  property,  possibility,  claim,  and  de- 
mand whatsoever,  both  at  law  and  in  equity,  of  her,  the  said  Susanna 
Collins,  of,  in,  or  to  the  same ;  and  also  all  deeds,  evidences,  and 
writings  whatsoever  relating  to  the  said  hereditaments  and  premises, 
now  in  the  possession  or  power  of  the  said  Susanna  Collins," — ^to  the 
use  of  Silas  Dollen  (the  husband  of  the  plaintiff)  and  Zebulon  Page, 
their  heirs  and  assigns  for  ever,  upon  trust  to  pay  and  apply  the  rents, 
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issues,  and  profits  of  the  said  hereditaments  and  premises  unto,  or  to 
permit  and  suffer  the  same  to  be  received  by,  the  said  Susanna  Collins 
and  her  assigns  for  and  during  the  term  of  her  natural  life ;  and,  from 
and  after  her  decease,  in  trust  for  Christian  Batt  (the  wife  of  the  de- 
fendant) and  her  assigns  for  and  during  the  term  of  her  natural  life, 
Provided  she  so  long  continued  a  widow,  in  case  of  the  death  of  the  said 
ifilliam  Batt,  her  said  husband ;  and,  from  and  after  her  decease,  in 
trust  for  the  said  William  Butt  and  his  assigns  for  and  during  the  term 
of  his  natural  life ;  and,  from  anil  after  the  several  deceases  of  the  said 
Christian  Batt>  and  William  Batt,  or  in  case  the  said  Christian  Batt 
should  survive  her  said  husband  and  marry  again,  then  in  trust  for  John 
Collins  Batt  (son  of  the  said  Willi&m  Batt  and  Christian  his  wife),  his 
heirs  and  assigns  for  ever,  subject  nevertheless  to  and  charged  with  the 
payment  of  a  sum  of  51.  apiece  to  each  of  his  brothers  and  sisters  who 
should  be  then  ^living ;  and,  in  case  the  said  John  Collins  Batt  r^c^^^ 
should  depart  this  life  in  the  lifetime  of  his  said  father  or  mother,  ^ 
then  in  trust,  as  to  the  before-mentioned  hereditaments  and  premises, 
for  all  and  every  the  child  and  children  of  them  the  said  William  Batt 
and  Christian  his  wife,  equally  between  and  amongst  them,  share  and 
share  alike,  as  tenants  in  coifimon,  and  not  as  joint-tenants ;  and,  in 
default  of  all  such  issue,  then  in  trust  for  the  said  William  Batt,  his 
heirs  and  assigns  for  ever.  The  deed  also  contained  a  clause  empower- 
ios  each  of  the  trustees  'Ho  receive  and  retain  his  trust  expenses." 

Zebulon  Page,  one  of  the  trustees,  died  in  1851 ;  and,  in  December 
of  that  year  Susanna  Collins  also  died,  having  in  her  lifetime,  but  after 
the  execution  of  the  deed  of  gift  above  set  out,  executed  an  assignment 
(for,  as  was  said,  a  valuable  consideration)  of  the  premises  in  question 
to  one  Winter.  Winter  claiming  to  be  entitled  to  the  premises  under 
this  assignment,  Silas  Dollen,  the  surviving  trustee  under  the  deed  of 
August,  1845,  and  the  defendant,  consulted  Messrs.  Trenchard,  solicitors, 
of  Taunton,  and  they,  by  arrangement  with  the  solicitor  acting  for 
Winter,  caused  a  case  to  be  stated  for  the  opinion  of  counsel.  The 
opinion  proved  in  favour  of  the  claim  of  Winter :  but  the  defendant 
declined  to  be  bound  by  it,  and  defended  an  action  brought  by  Winter,- 
and  succeeded  in  establishing  the  deed  of  August,  1845,  Winter  failing 
to  prove  that  the  assignment  under  which  he  claimed  was  made  for  a 
valuable  consideration. 

Messrs.  Trenchard*s  bill  of  costs  against  Silas  Dollen,  as  trustee, 
upon  this  occasion,  amounted  to  19L  13«.  lid.  Dollen  sent  Messrs. 
Trenchard's  bill  to  Batt,  who  declined  to  pay  it,  alleging  that  the  charges 
irere  exorbitant.  Dollen,  being  pressed  for  payment,  handed  over  to 
Messrs.  Trenchard  the  title-deeds  of  the  trust  property,  telling  them 
that  they  should  hold  them  as  ^security ;  and  he  gave  notice  to  r^ijc^ 
Batt's  under-tenant  to  pay  rent  to  him  (Dollen),  and  was  pro-  ^ 
ceeding  to  enforce  his.  demand  when  he  died. 

After  the  death  of  Silas  Dollen,  Messrs.  Trenchard  demanded  the 
amount  of  their  bill  from  Mrs.  Dollen,  his  widow  and  administratrix ; 
and,  as  the  only  means  of  putting  herself  in  funds  to  meet  that  demand, 
the  present  action  was  brought  to  recover  four  years'  rent  under  the 
lease, — three  accruing  in  the  lifetime  of  Silas  Dollen,  the  surviving 
trustee  under  the  deed  of  August,  1845,  and  one  since  his  death. 

It  appeared  that  Silas  Dollen  had  never  interfered  with  the  property 


765  DOLLEN  t;.  BATT.    T.  T.  1858. 


or  received  any  rent,  but  that  the  rent  had  been  always  received  by  Batt 
from  the  under-tenant,  Dollen  saying  that  he  might  as  well  keep  it;  and 
there  was  evidence,  that,  after  the  death  of  Dollen,  the  plaintiff  bad 
said  that  she  meant  to  do  precisely  as  her  husband  had  done. 

On  the  part  of  the  defendant  it  was  contended  that  the  plaintiff  was 
not  entitled  to  recover,  inasmuch  as  there  was  no  evidence  to  show  that 
the  reversion  in  Susanna  Collins  was  a  chattel  reversion,  so  as  to  pass 
to  the  plaintiff  as  administratrix  of  the  surviving  trustee ;  and  also  that 
the  third  plea  was  proved.  • 

A  verdict  was  found  for  the  plaintiff,  which  by  consent  of  her  counsel 
was  taken  for  the  amount  of  Messrs.  Trenchard's  bill,  subject  to  taxa- 
tion ;  and  leave  was  reserved  to  the  defendant  to  move  to  enter  a  nonsuit, 
if  the  court  should  be  of  opinion  that  the  plaintiff  failed  to  prove  the 
title  put  in  issue  by  the  first  and  second  pleas ;  or  to  enter  a  verdict  for 
the  defendant  on  the  third  issue,  on  the  ground  that  the  evidence  sus- 
tained the  third  plea;  or  to  reduce  the  damages  to  12/.,  the  amount  of 
one  year's  rent  under  the  lease,  on  the  ground  that  the  third  plea  was 
n^noo-i  proved  as  far  as  regarded  the  rent  accruing  in  the  ^lifetime  of 
^  the  trustee  Silas  Dollen, — with  power  to  the  court  to  make  any 
amendments  in  the  declaration  which  they  might  think  necessary  and 
proper  ;  and  leave  to  the  defendant  to  add  a  general  plea  of  payment. 

Kingdon^  in  Easter  Term  last,  obtained  a  rule  calling  upon  the  plain- 
tiff to  show  cause  why  the  verdict  on  the  third  plea  should  not  be  set 
aside,  and  instead  thereof  a  verdict  be  entered  for  the  defendant,  pursu- 
ant to  the  leave  reserved,  on  the  ground  that  there  was  evidence  for  the 
jury  in  support  of  the  whole  of  that  plea ;  or  why  the  damages  should 
not  be  reduced  to  12/.,  on  the  ground  that  the  whole  of  the  third  plea 
\ira8  proved,  except  as  to  the  last  year's  rent ;  or  why  a  nonsuit  should 
not  be  entered,  pursuant  to  the  like  leave,  on  the  ground  that  the  plain- 
tiff failed  to  prove  the  title  put  in  issue  by  the  first  and  second  pleas, — 
the  plaintiff  to  be  at  liberty  to  contend,  if  necessary,  upon  the  argument 
of  the  rule,  that  judgment  should  be  entered  for  him  on  such  third  plea 
non  obstante  veredicto. 

,  Prideaux  now  showed  cause. — This  action  is  brought  to  recover  four 
years'  rent  under  a  lease  granted  by  Mrs.  Susanna  Coirms,  to  the  de- 
fendant,— three  of  which  accrued  in  the  lifetime  of  Silas  Dollen,  the 
fourth  since  his  death.  It  was  objected  on  the  part  of  the  defendant, 
that  the  declaration  is  framed  as  upon  a  chattel  reversion,  whereas  there 
was  no  evidence  that  it  was  a  chattel  interest.  That,  however,  is  an 
illegitimate  inference  from  the  decisions  that  the  words  ^'  during  the 
term"  in  the  reddendum  are  of  such  force  and  efficacy  that  the  words 
*' executors  and  administrators"  may  be  rejected  as  surplusage,  and  the 

^7671  ^^^^  ^^''  S^  ^^  ^^^  person  entitled  to  the  reversion.  The  lease 
-*  '^^ contains  a  covenant  to  pay  the  rent,  and  at  the  expiration  of  the 
term  to  yield  up  the  premises,  to  the  lessor,  '^  her  executors,  adminis- 
trators, and  assigns."  It  is  true,  the  assignment  from  Mrs.  Collins  to 
the  trustees  purports  to  deal  with  the  property  as  if  it  were  a  freehold 
of  inheritance.  It  is,  however,  a  mere  grant,  which  will  convey  a  chattel 
interest  as  well  as  a  freehold.  However  reserved,  the  rent  follows  the 
reversion.  The  leading  case  upon  this  subject  is  Sacheverell  v.  Froggatt, 
2  Wms.  Saund.  367  a,  2  Lev.  13,  Sir  T.  Raym.  213,  1  Vent.  148,  161, 
2  Keble  798,  819,  833,  839.     There,  one  seised  in  fee  let  for  years, 
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reserving  rent  during  the  temij  to  the  lessor,  his  executorSj  adminiBtra^ 
tars,  and  cufsigns^  and  the  lessee  covenanted  to  pay  it  accordinglj,  and 
the  lessor  devised  the  reversion,  and  died :  it  was  held  that  the  reversion 
was  good  to  continue  the  rent  during  the  whole  term,  and  that  the  devisee 
should  have  an  action  of  covenant  for  the  non-payment  of  it.  In  the 
note  (7)  in  2  Wms.  Saund.  371,  it^is  said:  *'In  the  report  of  this  case 
in  1  Vent.  161,  Lord  Hale  delivers  the  opinion  of  the  court  pretty  much 
at  length,  and  lays  down  some  useful  rules  respecting  the  reservation 
of  the  rent.  He  said,  that,  where  the  reservation  of  the  rent  is  general, 
the  law  directs  according  to  the  intent  [interest?]  and  the  nature  of  the 
thing  demised.  As,  if  tenant  in  tail  makes  a  lease  for  years,  rendering 
rent  to  him  and  hia  heirs,  the  rent  shall  go  to  the  heir  in  tail  along  with 
the  reservation ;  for,  the  law  uses  all  industry  imaginable  to  conform 
the  reservation  to  the  estate.  So,  where  tenant  for  life,  the  remainder 
over  to  several  by  limitation  of  uses,  with  power  to  make  leases,  demises, 
rendering  rent  to  him,  his  heirs  and  assigns,  it  shall  be  adjudged  to  him 
in  remainder :  Whitlock's  Case,  8  Go.  Rep.  70  b.  So,  if  lessee  for  one 
hundred  years  make  a  lease  for  fifty  years,  rendering  rent  to  him  and 
his  heirs  during  the  term,  it  shall  go  to  the  executor.  So,  where  a  r«>7co 
*copy holder  by  license  leases,  rendering  rent  to  him  and  his  wife  ^ 
during  their  lives,  and  to  his  heirs,  where  by  the  custom  the  wife  has  her 
free-bench,  the  wife  shall  have  the  rent  as  incident  to  the  reversion, 
though  not  party  to  the  lease ;  for,  the  reversion,  if  possible,  will  attract 
the  rent  to  it.  So,  if  tenant  in  tail  to  him  and  the  heirs  male  of  the 
body  of  his  father,  lets  the  land,  rendering  rent  to  him,  his  heirs  and 
assigns,  the  rent  shall  go  to  the  heir  male  of  the  body  of  his  father, 
though  he  be  not  heir  to  the  lessor ;  for,  it  is  incident  to  the  reversion : 
Cother  v.  Merrick,  Hardr.  91,  95.  But  a  man  may  reserve  a  rent  to 
himself  for  his  life,  and  a  different  rent  to  his  heir:  Co.  Litt.  213  b, 
214  a."  [Byles,  J. — You  are  quite  safe  if  you  make  the  reservation  to 
the  lessor,  his  heirs,  executors,  administrators,  and  assigns.]  Yes ;  and 
it  is  at  least  doubtful,  if  you  do  not.  In  Wooton  v.  Edwin,  12  Co.  Bep. 
36,  one  Hawes,  seised  in  fee  of  a  messuage,  &c.,  demised  for  a  term, 
reserving  rent  to  himself  and  his  assigns,  and  it  was  adjudged  that  by 
this  reservation  the  heir  should  not  have  the  rent,  for  that  the  reservation 
was  made  to  the  father,  his  executors  and  assigns,  and  not  to  his  heirs, 
&;c. :"  and  the  court  said  that,  in  a  case  of  replevin,  inter  Bichmond 
and  Butcher,  the  case  was  that  Butcher  avowed  for  rent,  as  heir  to  his 
father,  upon  a  demise  made  by  his  father  of  certain  lands  for  twenty- 
one  years,  by  these  words  '^reddendo  et  solvendo  proinde  durante  pr8&- 
dicto  termino  21  annorum  praefato  (fratri),  executoribus  et  assignatis 
suis,  10/.  legalis  monetse  Anglise,  &c.,  at  festam,  &c. ;"  and  it  was 
tidjudged,  that,  by  this  reservation,  the  heir  should  not  have  the  rent, 
for  that  the  reservation  was  made  to  the  father,  his  executors  and  assigns, 
and  not  to  his  heirs,  &c.  That  case  is  perhaps  not  law  at  the  present 
day ;  but  it  is  an  authority  to  show  that  the  inclination  of  the  courts 
then  was,  that,  if  you  reserve  the  rent  expressly,  you  must  *do  ri^*7gQ 
it  correctly.  [Williams,  J. — The  only  question  here  is,  whether,  L 
looking  at  the  lease,  we  must  not  presume  that  the  rent  is  reserved 
according  to  the  real  quality  of  the  estate.]  The  reversion  is  by  the 
language  of  the  lease  admitted  to  be  a  chattel  reversion ;  and,  if  so,  the 
plaintiff,  as  administratrix,  is  entitled  to  recover  the  whole  four  years' 
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rent :  but,  as  to  the  three  years  which  accrued  in  the  lifetime  of  Silav 
Dollen,  that,  at  all  events,  would  be  personalty.  Then,  as  to  the  other 
branches  of  the  rule, — there  wi^s  no  evidence  of  any  payment  made, 
nor  of  any  assent  on  the  part  of  the  trustee  or  of  the  plaintiflf  to  the 
defendant  receiving  and  retaining  tl^e  rent,  so  as  to  negative  the  right 
of  the  trustee  or  his  personal  representative  to  look  to  the  rent  for  re- 
payment of  the  necessary  disbursements  on  account  of  the  trust. 

KingdoTiy  in  support  of  the  rule. — There  is  no  evidence  that  this  was 
a  chattel  interest ;  and,  at  all  events,  if  the  lease  afforded  any  such,  it 
is  rebutted  by  the  deed  of  the  14th  of  August,  1845,  which  treats  the 
interest  as  fre^old.  No  doubt  the  use  of  the  word  "  heirs"  or  "  ex- 
ecutors*' is  not  conclusive :  the  rent  follows  the  reversion.  The  rule  is 
well  laid  down  in  1  Williams's  Executors,  5th  edit.  730 :  ^'  When  a  man 
9eUed  in  fee  makes  a  gift  in  tail,  or  lease  for  life  or  for  years,  reserving 
rent,  the  whole  rent  which  becomes  due  after  his  death  shall  go  with  the 
reversion  (as  an  incident  thereof)  to  his  heir,  and  not  to  the  executor ; 
for,  since  during  the  continuance  of  the  particular  estate  the  reversioner 
loses  the  profits  of  the  land,  the  rent  ought  to  be  paid  to  him  as  a  com- 
pensation for  the  loss :  Co.  Litt.  47  a ;  Gother  v.  Merrick,  Hardr.  95 ; 
3  Bac.  Abr.  62,  JEzecutors  (H.  3):  and,  though  the  rent  should  be 
expressly  reserved  to  the  lessor,  his  exectUart  and  assigns,  without 
*7701   ^^™^^S  ^^^  h^^^»  ^^^  executors  cannot  have  it,  being  strangers  *to 

-^  the  reversion,  which  is  an  inheritance :  Co.  Litt.  47  a.  Whether 
1.^ .  heir  shall  have  it,  though  not  mentioned,  or  it  shall  altogether  deter- 
mine by  the  lessor's  death,  the  cases  are  discordant :  see  notes  (2)  and 
(3)  to  Sacheverell  v,  Froggatt,  2  Saund.  367  i,  where  all  the  authorities 
are  collected.  But,  if  the  rent  be  reserved  during  the  term  to  the  lessor, 
his  executors,  administrators,  and  assigns,  the  heir  or  devisee  shall  have 
it:  Ibid.  On  the  other  hand,  if  a  lessee  for  years  makes  an  underlease, 
reserving  rent,  the  rent  accruing  after  his  death  shall  go  to  his  execu- 
tor or  administrator,  and  not  to  his  heir,  even  though  the  reservation 
were  to  him  and  his  heirs,  during  the  term,  without  mentioning  the  ex- 
ecutors:  2  Wms.  Saund.  371,  n.  (7)  to  Sacheverell  v.  Froggatt.  In 
these  cases,  if  the  personal  representative  sues  the  underlessee  for  rent 
due  since  the  death  of  the  testator  or  intestate,  it  must  be  alleged  that 
he  had  a  chattel  interest ;  otherwise  it  shall  be  intended  that  he  was 
seised  in  fee,  and  then  the  rents  belong  to  the  heir,  and  not  to  the 
executor  or  administrator :  Norris  v.  Elsworth,  1  Freem.  463."  The 
nature  of  the  interest  is  not  controlled  by  the  use  of  the  word  *'  execu- 
tors." Prim&  facie,  wher^  a  man  grants  a  lease,  the  presumption  is  that 
he  is  seised  in  fee ;  though  the  lessee  would  not  be  estopped,  even  where 
words  denoting  a  freehold  interest  are  used,  from  showing  that  it  was  a 
chattel  interest  only.  Thus,  in  Doe  d.  Strode  v.  Seaton,  2  G.  M.  &  R. 
728,t  a  lessee  for  years  covenanted  to  pay  the  rent  to  the  lessor,  his 
heirs  and  assigns,  and  also  to  deliver  up  possession  of  the  demised  pre- 
mises at  the  expiration  of.  the  term  to  the  lessor,  his  heirs  and  assigns: 
in  an  action  of  ejectment  brought  by  the  devisee  of  the  lessor  against 
the  assignee  of  the  lessee,  after  the  expiration  of  the  term,  to  recover 
possession  of  the  premises,  it  was  held  that  the  assignee  was  not  estop- 
ped by  such  covenant  from  showing  that  the  lessor  was  only  tenant 
*7711   *^^^  ^^^^  ^^  ^^^  premises  demised.     It  being  urged  in  argument 

^   there  that  the  defendant.,  could  not  be  allowed  to  set  up  the 
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defence  of  estoppel  contrary  to  the  words  of  the  covenant  in  the  lease, 
to  give  up  the  possession  of  the  premises  to  the  lessor,  his  heirs  and 
assigns,  and  that  thej  could  not  be  allowed  to  set  up  an  interest  contrary 
to  an  express  covenant, — Parke,  B.,  asks,  "  Is  there  any  case  which 
establislies  that  the  words  of  such  a  covenant  make  any  difference? 
Who  could  have  sued  for  a  breach  of  this  covenant  for  not  giving  up 
possession  at  the  end  of  the  term  ?  It  was  not  a  covenant  running  with 
the  land,  and  therefore  the  heir  could  not  sue.  This  lease  does  not 
operate  as  an  estoppel,  because  Col.  Strode,  having  a  life  estate,  had  a 
right  to  grant  a  lease  for  twenty-one  years,  determinable  upon  his  life, 
and  therefore  an  interest  passed ;  and,  where  an  interest  passes,  there 
is  no  estoppel."  In  Berry  v.  White,  Sir  0.  Bridgman  82,  103,  it  is 
said :  **  Another  reason  which  may  be  given  why  this  reservation  to  Sir 
Robert,  his  heirs  and  assigns,  may  be  good,  is,  the  words  heirs  and 
assigns  do  not  denote  any  person  certain,  as,  if  he  had  reserved  it  to 
his  wife  or  daughter,  or  the  like,  but  properly  intend  only  the  duration 
of  the  estate  in  the  rent,  that  is,  so  long  as  the  estate  lasts,  and  so  red- 
dendo to  him,  his  heirs  and  assigns.  Durante  termino  praedicto,  is  no 
more  than  reddendo  durante  termino  prsedicto,** — a  doctrine  adopted  in 
the  judgment  of  this  court  iti  Greenaway  v.  Hart,,  14  C.  B.  340,  352 
(E.  C.  L.  R.  vol.  78).  It  is  submitted,  therefore,  that  the  evidence  did 
not  sustain  the  issues  on  the  first  and  second  pleas.  As  to  the  third 
plea,  there  was  abundant  evidence  to  support  it.  It  was  proved  that 
Silas  Dollen  never  interfered  in  his  lifetime,  nor  did  the  plaintiff  after 
his  death.  The  defendant  was  allowed  to  receive  the  rent  from  the 
inder-tenant  as  a  sort  of  agent  of  his  wife.  If  there  be  any  difficulty 
as  to  the  form  of  the  plea,  that  may  be  obviated  by  the  ^addition  r^cyYo 
of  a  common  plea  of  payment,  pursuant  to  the  leave  reserved  to  *- 
the  defendant  at  the  trial. 

CocKBURN,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
The  plaintiff,  as  administratrix  of  her  deceased  husband,  sues  the  de- 
fendant for  four  years'  rent  alleged  to  be  due  under  a  lease  made  by 
Mrs.  Collins,  who  some  time  after  the  making  of  the  lease  conveyed  the 
property  to  Silas  Dollen  and  Zebulon  Page,  as  trustees,  for  the  benefit 
of  Christian  Batt,  the  wife  of  the  lessee.  During  the  first  three  years 
in  respect  of  which  the  rent  was  claimed,  the  husband  of  the  plaintiff 
was  living:  during  the  last  year  he  was  dead,  and  the  plaintiff  was  act- 
ing as  his  administratrix.  It  is  necessary  to  distinguish  between  these 
two  periods.  As  regards  the  first  three  years,  the  defendant  says  that 
Dollen,  the  deceased  trustee,  allowed  him,  instead  of  paying  the  rent  to 
him,. to  apply  it  to  the  purposes  of  the  trust,  and  to  deal  with  it  as  he 
thought  proper,  he  being  substantially  the  cestui  que  trust.  That  is  a 
question  upon  the  evidence ;  and  I  am  of  opinion  that  the  evidence  does 
not  go  the  length  of  what  is  contended  for  by  the  defendant.  It  is  true 
that  Dollen,  to  save  himself  trouble,  instead  of  calling  upon  the  lessee 
to  pay  him  the  rent,  permitted  him  to  retain  it.  But  I  am  clearly  of 
opinion  that  there  is  nothing  in  the  evidence  which  amounts  to  payment, 
even  if  there  had  been  a  plea  of  payment  upon  the  record ;  nor  any- 
thing amounting  to  a  dispensation  on  the  part  of  the  trustee,  or  aban- 
donment of  his  right  to  call  for  the  rent  to  indemnify  him  against  any 
expenses  he  might  incur  in  carrying  out  the  trusts.  That  being  so,  it 
follows  that  the  plaintiff  is  entitled  to  recover  in  respect  of  the  three 
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years,  irrespectively  of  the  question  whether  this  was  a  freehold  or  a 
chattel  interest ;  the  rent  for  that  period  being  a  fruit  fallen  in  the  life- 
*77^1   ^^^^  ^^  ^^^  intestate,  *which  would  pass  to  his  administratrix.   It 

J  is  only  upon  the  supposition  that  that  is  an  erroneous  view  that 
the  other  question  becomes  material,  because,  if  Dollen  had  dispensed 
with  the  payment  of  this  rent  by  the  defendant,  the  question  would  then 
have  arisen  whether  Mrs.  Dollen,  as  his  administratrix,  was  entitled  to 
receive  the  rent  for  the  last  year ;  and  that  would  depend  upon  whether 
the  property  was  freehold  or  leasehold.  We  have  before  us  two  docu- 
ments which  are  not  consistent.  The  lease  from  Mrs.  Collins  to  Batt 
shows  a  chattel  interest:  it  demises  the  premises  for  a  certain  term, 
reserves  rent,  &c.,  and  provides  for  the  rendering  up  of  the  premises  at 
the  expiration  of  the  term,  not  to  the  heirs  of  the  lessor,  but  to  her 
*^  executors,  administrators,  and  assigns.*'  It  clearly,  therefore,  par- 
ports  to  be  only  a  chattel  interest.  But  it  is  true  that,  in  the  instru- 
ment by  which  Mrs.  Collins  conveys  to  the  trustees  for  Mrs.  Batt,  she 
professes  to  deal  with  the  estate  as  a  freehold  estate ;  and  she  has 
recourse  to  a  deed  appropriate  to  the  passing  of  a  freehold  interest. 
The  question  is,  what  inference  are  we  to  draw  from  the  effect  which  is 
to  be  given  to  both  those  instruments  ?  Where  there  are  two  presump- 
tions, the  stronger  one  must  prevail.  In  the  one  case,  Mrs.  Collins 
appears  to  be  dealing  with  the  property  as  a  chattel  interest ;  in  the 
other  as  a  freehold :  and  certainly  the  presumption  is  stronger  in  favoor 
of  that  construction  which  cuts  down  the  party's  interest,  than  of  that 
which  enlarges  it.  Therefore,  if  we  are  wrong  upon  the  first  point,  still 
I  think  we  are  clearly  justified  in  concluding  that  this  was  a  chattel 
interest  only,  and  that  consequently  the  plaintiff  is  entitled  to  recover 
the  last  year's  rent.  It  might  in  one  event  be  necessary  to  amend  the 
declaration :  and,  if  it  be  proposed  to  carry  the  case  further,  we  will 
amend  accordingly.  I  entertain  a  clear  opinion  that  the  evidence  does 
*77-i1   ^^^  j^s^if J  us  in  concluding  that  *Dollen  had  done  anything  to 

-^  divest  himself  of  the  right  to  enforce  payment  of  the  rent  by 
Batt.  And  Mrs.  Dollen,  his  administratrix,  has  done  nothing  to  disen- 
title her  to  recover  the  first  three  years'  rent  certainly,  and  probably 
the  fourth.  Upon  the  whole,  therefore,  I  am  of  opinion  that  the  plain- 
tiff is  entitled  to  retain  the  verdict. 

Williams,  J. — I  am  of  the  same  opinion.  The  case  is  a  somewhat 
singular  one.  It  is  in  effect  an  action  by  a  landlord  against  a  tenant, 
the  landlord  being  trustee  for  the  tenant  in  respect  of  the  rent  for  the 
recovery  of  which  the  action  is  brought.  Some  confusion  has  been 
unnecessarily  introduced  into  the  case  by  forgetting  the  precise  position 
of  the  parties,  and  treating  it  as  one  where  the  cestui  que  trust  has 
been  permitted  to  receive  the  rents  and  profits  of  the  trust-estate.  That 
is  altogether  a  mistake :  Dollen  had  no  right  to  the  rent  reserved  by  the 
underlease;  he  was  only  entitled  to  the  rent  reserved  by  the  lease 
granted  to  Batt  by  Mrs.  Collins,  as  trustee  for  the  wife  of  the  defendant 
the  lessee.  Then  it  is  said  that  there  was  some  equity  on  the  part  of 
the  wife,  to  prevent  the  trustee  from  paying  the  money  to  the  husband, 
which  otherwise  it  would  have  been  his  duty  to  do.  A  lease  was  pot  in, 
and  an  assignment :  and  the  question  arises,  whether  the  interest  which 
the  reversioner  had  was  freehold  or  chattel.  On  that  I  must  confess  I 
feel  very  considerable  diflSculty.     The  presumption  of  law  is,  where  the 
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lease  is  silent,  that  the  interest  is  freehold.  The  terms  of  this  lease  are 
inconsistent  yrith  a  reversion  in  fee:  the  rent  is  reserved  to  the  lessor, 
her  executors,  administrators,  and  assigns,  and  not  to  the  heir :  there 
are  also  covenants  therein  T^hich  would  not  exist  in  the  case  of  a  free- 
hold reversion.  I  quite  agree  with  the  argument  urged  bj  Mr.  KingdoUy 
that  these  ^expressions  in  the  lease  are  not  binding  so  as  to  alter  rn^nrrf- 
the  rights  of  the  parties.  But  that  is  not  the  question  here :  the  ^ 
question  is,  whether  they  afford  any  evidence  of  the  nature  and  quality 
of  the  reversion.  If  there  had  been  nothing  else  in  the  case,  I  should 
have  thought  that  the  ordinary  principle  of  law  was  rebutted,  and  that 
the  reversion  was  a  chattel  interest.  But,  when  the  lessor  comes  to 
assign  her  reversionary  interest,  she  deals  with  it  as  one  of  inheritance ; 
and  thus  we  are  driven  back  to  the  original  presumption.  I  have  great 
difficulty  in  saying  that  there  is  anything  on  the  face  of  this  case  to 
induce  me  to  infer  that  this  was  a  chattel  reversion.  But  it  seems  to 
me  to  be  altogether  unnecessary  to  decide  that  point,  the  plaintiff  having 
consented  to  take  a  verdict,  not  for  what  she  would  in  strictness  be 
entitled  to  recover,  but  for  such  a  sum  as  would  suffice  to  protect  her  in 
respect  of  the  disbursements  of  the  trustees.  There  is  clearly  enough 
to  sustain  the  verdict  so  reduced.  Whatever  the  nature  of  the  interest 
which  passed  by  the  assignment,  the  three  years'  rent  clearly  would  go 
to  the  personal  representative ;  and  that  is  more  than  enough  to  absorb 
the  sum  for  which  the  verdict  is  taken.  The  only  question  is  whether 
there  is  any  answer  to  that.  The  defendant  insists  that  there  is  already 
an  answer  upon  the  record,  and  that  at  all  events  the  plaintiff's  case  is 
answered  by  the  plea  which  he  has  leave  to  add.  The  third  plea  now 
on  the  record  clearly  was  not  proved.  It  alleges  that  in  and  by  the 
deed  in  the  declaration  mentioned,  Susanna  Collins  assigned  and  trans- 
ferred the  reversion  unto  and  to  the  use  of  DoUen  and  Page,  in  trust, 
after  the  decease  of  the  said  Susanna  Collins,  for  Christian  Batt,  the 
wife  of  the  defendant,  for  life ;  and  avers  that  the  rent  for  which  this 
action  is  brought  accrued  after  the  decease  of  the  said  Susanna  Collins, 
and  that  he,  the  defendant,  ^before  action  brought,  paid  the  said  rm^ia 
rent  to  the  said  Christian  Batt,  with  the  consent  of  the  said  ^ 
Dollen  (the  surviving  trustee)  and  the  plaintiff*  respectively.  All  that 
the  evidence  amounts  to,  taken  in  the  most  favourable  point  of  view  for 
the  defendant,  is  this,  that  the  trustee  said  to  the  cestui  que  trust, — or, 
in  other  words,  the  plaintiff  to  the  defendant, — "  You  need  not  pay  the 
rent  to  me,  because  I  am  your  trustee."  Good  sense  and  justice  require 
that  it  should  amount,  not  to  payment,  but  to  dispensation  of  payment. 
I  therefore  think  the  action  was  properly  brought,  and  is  maintainable 
'  at  all  events  for  the  amount  for  which  the  verdict  is  taken. 

Btles,  J. — I  also  am  of  opinion  that  the  verdict  was  right,  and  that 
there  is  no  ground  for  any  part  of  the  rule.  In  the  first  place,  I  think 
there  is  evidence  of  a  chattel  reversion.  Conceding  that  primfi  facie 
every  reversion  is  a  freehold  reversion,  here  is  a  covenant  to  yield  up 
the  premises  at  the  expiration  of  the  term  to  the  executors  of  the  lessor. 
If  the  lease  had  contained  a  recital  that  the  executors  were  entitled  to 
the  reversion,  that  would  clearly  have  been  a  recital  of  a  chattel  interest. 
Here,  there  is  a  covenant  to  yield  up  possession  at  the  end  of  the  term 
to  the  lessor,  her  executors,  administrators,  or  assigns,  which  is  the 
same  thing ;  it  is  a  statement  by  the  lessor  and  lessee  that  the  reversion 
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is  a  chattel  reversion.  *  I  am  not  sure  that  there  is  not  another  piece  of 
evidence,  because  Mrs.  Dollen,  speaking  of  the  rent  which  would  have 
become  payable  to  her,  said  that  she  should  treat  it  as  her  husband  had 
treated  it.  Now,  if  she  was  speaking  of  rent  which  would  come  to  her 
because  she  was  administratrix,  that  would  be  some  evidence  of  a  chattel 
reversion.  On  the  other  hand,  the  conveyance  treats  it  as  a  freehold 
*7771   ^'^^^^^^^  being  a  conveyance  by  lease  and  ^release  or  grant.  But 

-^  that  is  quite  as  consistent  with  its  being  a  chattel  interest  as  a 
freehold,  inasmuch  as  it  would  operate  a  conveyance  of  either:  and  it 
may  be  that  Mrs.  Collins,  besides  this  chattel  interest,  may  have  had 
some  superior  freehold  reversion,  which  this  would  be  an  apt  deed  to 
convey.  Then  it  is  said  that  the  rent  has  been  paid.  Now,  as  to  the 
plea  of  payment,  I  am  not  aware  of  any  case  in  which  a  plea  of  payment 
has  been  supported  where  it  has  been  sought  to  set  off  an  equitable 
demand  against  a  legal  one.  But,  independently  of  that,  the  averment 
in  the  third  plea  is,  that  the  defendant,  before  action,  paid  the  rent  to 
Christian  Batt,  with  the  consent  of  the  said  Silas  Dollen  and  the  plain- 
tiff respectively.  I  see  no  evidence  that  Dollen  ever  assented  to  any 
such  arrangement ;  but,  on  the  contrary,  it  seems  to  me  that  there  is 
strong  evidence  to  negative  that.  The  trustees  had  a  lien  upon  the 
reversion,  whatever  it  was,  in  the  position  of  first  mortgagees.  Can  it 
be  presumed  that  they  abandoned  their  lien  for  the  debt  due,  because 
they  declined  to  trouble  themselves  with  the  receipt  of  the  rent?  I 
entirely  agree  in  the  view  presented  by  my  Brother  Williams,  and  I 
think  that  upon  every  point  the  verdict  was  perfectly  right.  If  there 
be  any  difficulty,  that  may  be  got  rid  of  by  an  amendment. 

WiLLES,  J. — I  entirely  concur  with  the  rest  of  the  court  in  thinking 
that  this  rule  must  be  discharged :  and,  in  fact,  the  amendment  sug- 
gested would  at  once  make  an  end  of  the  thing.  There  ought  to  be  a 
certificate  for  costs,  because  the  verdict,  if  it  had  passed  in  the  proper 
form,  would  have  been  for  a  sum  exceeding  20Z. :  and  Mr.  Prideauz 
ought  not,  I  think,  to  be  prejudiced  by  the  concession  made  by  him  at 
the  trial.  The  rule  will  therefore  be  discharged,  with  liberty  to  the 
*77R1  P'^^^^i^  ^^  amend  the  declaration  by  alleging  a  ^reversion  in 

^  Susanna  Collins  in  general  terms,  if  the  defendant  carries  the 
case  further ;  and  also  with  liberty  to  reamend  to  a  chattel  interest,  if 
the  court  of  error  should  think  it  necessary. 

Rule  discharged  accordingly. 


ROBINS  V.  POWER.    June  5. 

Where  a  ebange  of  ownenhip  in  a  British  vessel  takes  place,  by  sale  id  this  country,  wbil<t  ibt 
is  in  a  foreign  port,  the  contract  under  which  the  crew  shipped  is  (quoad  the  new  owner)  at 
ao  end :  but,  if  one  of  the  crew  continues  to  serve  on  board  the  vessel  at  the 'request  of  aa 
agent  of  the  new  owner,  without  entering  into  any  fresh  articles,  and  afterwards,  and  befoit 
the  termination  of  the  contemplated  voyage,  quits  with  the  consent  of  the  captain  appoiatfd 
by  the  new  owner,  he  may  in  an  action  against  such  new  owner  recover  wages  pro  raU. 

This  was  an  action  for  wages  alleged  to  be  due  from  the  defendtnt 
to  the  plaintiff  as  a  hired  seaman  and  mariner  of  a  vessel  of  the  defend- 
ant called  the  Constance  Emma,  under  and  by  virtue  of  a  certain  hiring 
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by  the  defendant  of  the  plaintiff  as  such  sejiman  and  mariner,  and  for 
work  and  services  done  and  rendered  bj  the  plaintiff  for  the  defendant 
at  his  request. 

The  defendant  pleaded, — first,  never  indebted, — secondly,  a  special 
plea  stating  in  substance'  that  the  plaintiff  had  engaged  to  serve  as  a 
seaman  on  board  the  Constance  Emma  for  a  certain  voyage  within  the 
meaning  of  the  Merchant  Shipping  Act,  1854,  and  that,  during  the 
voyage,  the  defendant  deserted  the  said  vessel  within  the  meaning  of 
the  said  statute.     Issue  thereon. 

The  cause  was  tried  before  Byles,  J.,  at  the  sittings  in  London  after 
Hilary  Term  last.  The  facts  which  appeared  in  evidence  were  as  fol- 
lows:— On  the  23d  of  August,  1855,  the  plaintiff  signed  articles  and 
shipped  as  a  seaman  on  board  the  Constance  Emma,  for  a  voyage  from 
Aden  to  Suez,  and  thence  to  Bombay  or  Moulmein,  at  3^.  lOir.  per 
month  wages.  The  vessel  sailed,  and  early  in  November  in  the  same 
year  she  arrived  at  Suez.  Whilst  she  was  lying  in  the  Suez  Roads,  viz., 
on  the  18th  of  December,  1855,  the  then  *owner  sold  her  (in  r«77Q 
Liverpool)  to  the  defendant.  The  defendant  immediately  upon  ^ 
becoming  the  purchaser  of  the  vessel  sent  one  Parr  out  to  Suez  to  act 
as  his  agent.  Parr  arrived  at  Suez  on  the  10th  of  January,  1856,  and 
shortly  afterwards  Abernethy,  who  was  master  of  the  vessel  when  ahe 
sailed  from  this  country,  gave  up  the  command  (which  was  assumed  by 
the  first  mate),  and  left  the  vessel.  The  crew  then  for  the  first  time 
learned  that  the  vessel  had  been  sold.  The  plaintiff'  remained  on  board 
the  vessel  until  the  10th  of  March,  when  one  Townsend,  who  had  been 
sent  out  by  the  defendant  to  succeed  Abernethy  in  the  command,  arrived 
at  Suez.  Townsend,  finding  the  crew  in  a  very  dissatisfied  state,  and 
refusing  to  work  unless  paid  the  wages  they  had  earned,  took  them 
before  the  vice-consul  at  Suez,  contending  that  they  were  bound  to  per- 
form their  contract,  and  that  they  were  entitled  to  nothing  until  the 
arrival  of  the  ship  at  Bombay.  Upon  appeal  to  the  consul-general  at 
Alexandria,  that  functionary  decided,  upon  an  erroneous  construction 
of  the  205th  section  of  the  Merchant  Shipping  Act,  1854,  17  &  18 
Vict.  c.  104,  that  the  crew  were  entitled  to  receive  their  wages  and 
discharge  if  they  did  not  choose  to  continue  on  board.  Ultimately, 
however,  all  the  crew,  with  the  exception  of  the  plaintiif,  were  induced 
to  remain.  Townsend,  the  new  master,  ineffectually  tried  to  induce  the 
plaintiff  to  remain  and  to  sign  fresh  articles ;  and  the  plaintiff  finally 
quitted  the  ship  on  the  19th  of  April,  1856,  which  sailed  from  Bombay 
without  him  a  few  days  afterwards.  The  plaintiff  had  continued  to  do 
duty  on  board  until  the  day  he  so  quitted  the  ship. 

By  his  particulars  of  demand,  the  plaintiflf  claimed  wages  for  tho 
whole  period  during  which  he  was  on  board,  viz.  from  the  23d  of  August, 
1855,  to  the  19th  of  April,  1856 ;  but,  at  the  trial,  he  confined  hia 
claim  to  "^the  time  when  the  defendant  became  owner  of  the  r^non 
vesseL  *■ 

On  the  part  of  the  defendant,  it  was  insisted,  that  the  plaintiff  was 
not  entitled  to  recover,  inasmuch  as  he  served  under  a  special  contract 
(with  the  original  owner  of  the  vessel)  which  he  had  failed  to  perform ; 
and  that  he  had  forfeited  all  right  to  wages  by  having  deserted. 

The  jury,  however,  found  that  the  plaintiff  left  the  ship  with  the 
consent  of  Townsend,  the  new  master ;  and,  under  the  direction  of  the 
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learned  judge,  they  returned  a  verdict  for  the  plaintiff  for  14Z.  in  respect 
of  four  months'  service  from  the  18th  of  December,  1855,  i^hen  the 
change  of  ownership  took  place, — leave  being  reserved  to  the  defendant 
to  move  to  enter  a  nonsuit  or  a  verdict  for  him,  if  the  court  should  be 
of  opinion  that  there  was  no  evidence  to  sustain  the  verdict  for  the 
plaintiff. 

Edward  Jamen^  Q.  C,  accordingly,  in  Easter  Term  last,  obtained  a 
rule  nisi  to  enter  a  nonsuit  or  a  verdict  for  the  defendant,  on  the  ground 
*'  that  there  was  no  evidence  to  justify  a  verdict  for  the  plaintiff;"  or  for 
a  new  trial,  on  the  ground  that,  "  if  there  was  any  such  evidence,  the 
same  should  have  been  left  to  the  jury ;"  or  why  the  damages  should 
not  be  reduced  as  the  court  should  direct. 

Brett  now  showed  cause. — There  was  abundant  evidence  to  warrant 
the  verdict.     The  provisions  as  to  the  discharge  of  seamen  and  payment 
of  wages  are  contained  in  the  170th,  17l8t,  and  172d  sections  of  the 
17  &  18  Vict.  c.  104.     The  170th  section  enacts,  that,  "  in  the  case  of 
all   British    foreign-going  ships,  in  wliatever   part  of  Her  Miijestj's 
dominions  the  same  are  registered,  all  seamen  discharged  in  the  united 
♦7811  *'^^"g<^®™  ^h-aW  be  discharged  and  receive  their  wages  in  the 
^  presence  of  a  shipping-master  duly  appointed  under  this  act, 
except  in  cases  where  some  competent  court  otherwise  directs ;  and  any 
master  or  owner  of  any  such  ship  who  discharges  any  seaman  belonging 
thereto,  or,  except  as  aforesaid,  pays  his  wages  within  the  united  king- 
dom in  any  other  manner,  shall  incur  a  penalty  not  exceeding  10/.;  and, 
in  the  case  of  home-trade  ships,  seamen  may,  if  the  owner  or  master  80 
desires,  be  discharged  and  receive  their  wages  in  like  manner."     The 
171st  section  enacts,  that  "  every  master  shall,  not  less  than  twenty-four 
hou^s  before  paying  off  or  discharging  any  seaman,  deliver  to  him,  or,  if 
he  is  to  be  discharged  before  a  shipping-master,  to  such  shipping-master, 
a  full  and  true  account,  in  a  form  sanctioned  by  the  board  of  trade,  of 
his  wages  and  of  all  deductions  to  be  made  therefrom  on  any  account 
whatever,  and  in  def\iult  shall  for  each  offence  incur  a  penalty  not 
exceeding  bL  ;  and  no  deduction  from  the  wages  of  any  seaman  (except 
in  respect  of  any  matter  happening  after  such  delivery)  shall  be  allowed 
unless  it  is  included  in  the  account  so  delivered  ;  and  the  master  shall, 
during  the  voyage,  enter  the  various  matters  in  respect  of  which  such 
deductions  are  made,  with  the  amounts  of  the  respective  deductions,  as 
they  occur,  in  a  book  to  be  kept  for  that  purpose,  and  shall,  if  required, 
produce  such  book  at  the  time  of  the  payment  of  wages,  and  also  upon 
the  hearing  before  any  competent  authority  of  any  complaint  or  question 
relating  to  sui:h  payments."     And  the  172d  section  enacts,  that,  "upon 
the  discharge  of  any  seaman,  or  upon  payment  of  his  wages,  the  master 
shall  sign  and  give  him  a  certificate  of  his  discharge,  in  a  form  sanc- 
tioned by  the  board  of  trade,  specifying  the  period  of  his  service  and 
the  time  and  place  of  bis  discharge ;  and,  if  any  master  fails  to  sign 
and  give  to  any  such  seaman  such  certificate  of  discharge,  he  shall  for 
^^7821   *^^^^  ^^^^  offence  incur  a  penalty  not  exceeding  10/. ;  and  the 
^  master  shall  also,  upon  the  discbarge  of  every  certified  mate 
whose  certificate  of  competency  or  service  has  been  delivered  to  and 
retained  by  him,  return  such  certificate,  and  shall  in  default  incur  a 
penalty  not  exceeding  20/."     [Cockburn,  C.  J. — Do  not  these  section!^ 
presuppose  that  the  same  owners  continue  in  possession  of  the  ship?] 
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There  certainly  is  nothing  in  them  which  points  to  a  change  of  owner- 
ship.    The  case  of  a  sale  of  a  ship  abroad  is  provided  for  by  s.  205, 
which  enacts,  that,  ^^  whenever  any  British  ship  is  transferred  or  disposed 
of  at  any  place  out  of  Her  Majesty's  dominions,  and  any  seaman  or 
apprentice  belonging  thereto  does  not  in  the  presence  of  some  British 
consular  officer,  or,  if  there  is  no  such  consular  officer  there,  in  the 
presence  of  one  or  more  respectable  British  merchants  residing  at  the 
place,  and  not  interested  in  the  said  ship,  signify  his  consent  in  writing 
to  complete  the  voyage  if  continued,  and  whenever  the  service  of  any 
seaman  or  apprentice  belonging  to  any  British  ship  terminates  at  any 
place  out  of  Her  Majesty's  dominions,  the  master  shall  give  to  each  such 
seaman  or  apprentice  a  certificate  of  discharge  in  the  form  sanctioned 
by  the  board  of  trade  as  aforesaid,  and,  in  the  case  of  any  certified  mate 
whose  certificate  he  has  retained,  shall  return  such  certificate  to  him, 
and  shall  also,  besides  paying  the  wages  to  which  such  seaman  or  appren- 
tice is  entitled,  either  provide  him  with  adequate  employment  on  board 
some  other  British  ship  bound  to  the  port  in  Her  Majesty'^  dominions  at 
which  he  was  originally  shipped,  or  to  such  other  port  in  tbe  united  king- 
dom as  is  agreed  upon  by  him,  or  furnish  the  means  of  sending  him  back 
to  such  port,  or  provide  him  with  a  passage  home,  or  deposit  with  such 
consular  officer,  or  such  merchant  or  merchants  as  aforesaid,  such  a  sum  of 
money  as  is  by  such  officer  or  merchants  deemed  sufficient  to  defray  the 
^expenses  of  his  subsistence  and  passage  home ;  and  such  con-  r*'7oo 
sular  officer  or  merchants  shall  endorse  upon  the  agreement  of   ^ 
the  ship  which  the  seaman  or  apprentice  is  leaving  the  particulars  of 
such  payment,  provision,  or  deposit;   and,  if  the  master  refuses  or 
neglects  to  comply  with  the  requirements  of  this  section,  such  expenses 
as  last  aforesaid,  if  defrayed  by  such  consular  officer  or  by  any  other 
person,  shall,  unless  such  seaman  or  apprentice  has  been  guilty  of  bar- 
ratry, be  a  charge  upon  the  %hip  to  which  such  seaman  or  apprentice 
belonged  and  upon  the  owner  for  the  time  being  thereof  and  may  be 
recovered  against  such  owners,  with  costs,  at  the  suit  of  the  consular 
officer  or  other  person  defraying  such  expenses,  or,  in  case  the  same  has 
been  allowed  to  the  consular  officer  out  of  the  public  moneys,  as  a  debt 
due  to  Her  Majesty,  either  by  ordinary  process  of  law  or  in  the  manner 
in  which  seamen  are  hereby  enabled  to  recover  wages ;  and  such  ex- 
penses, if  defrayed  by  the  seaman  or  apprentice,  shall  be  recoverable  as 
wages  du^  to  him/'     It  will  be  contended  on  the  other  side,  that  that 
section  applies  only  to  sales  eficcted  abroad.     That,  however,  cannot 
have  been  the  intention  of  the  legislature.     [Cockburn,  C.  J. — The 
grammatical  construction  of  the  words  undoubtedly  is  so.     It  may  be 
that  the  ship  is  sold  to  foreign  owners,  and  that  a  foreign  captain  is  put 
in  command.]     The  whole  of  the  provisions  of  this  part  of  the  act  show 
that  it  was  the  intention  of  the  legislature  to  transfer  to  the  new  owners 
all  the  liabilities  of  the  ship :  and  this  is  obviously  just,  seeing  that  they 
will  receive  the  whole  of  the  freight  on  the  completion  of  the  voyage. 
Besides,  independently  of  the  act,  the  former  owners  having  disabled 
themselves  from  performing  the  contract  with  the  crew,  the  latter  were 
discharged  from  the  performance  of  the  contract  on  their  part :  Planch^ 
V.  Colburn,  8  Bingh.  14  (E.  C.  L.  R.  vol.  21),  1  M.  &  Scott  61  (E.  C. 
L.  R.  vol.  28),  5  C.  &  P,  58  (E.  C.  L.  R.  vol.  24) ;  Keys  v.  *Har-  .^»r.. 
wood,  2  C.  B.  905  (E.  C.  L.  R.  vol.  62) ;  but,  having  performed  >- 
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services  on  board  the  ressel  after  the  defendant  had  become  the  owner, 
they  would  be  entitled,  in  the  absence  of  any  new  contract,  to  reeorer 
upon  a  quantam  meruit  in  respect  of  the  services  actually  performed  by 
them  since  the  transfer  of  the  ownership :  Jesse  v.  Roy,  1  C.  M.  &  R. 
816.t  Apart  from  the  statute,  the  purchaser  of  the  ship  was  not  bound 
to  continue  the  services  of  the  crew;  but,  having  by  his  accredited 
agent  done  so,  he  is  responsible.  The  fact  of  the  pUintiiF*s  having  been 
allowed  to  remain  doing  duty  on  board  the  vessel  under  one  who  most 
be  assumed  to  have  been  the  defendant's  agent,  created  a  contract  be- 
tween them  which  would  at  all  events  entitle  the  plaintiff  to  sue  for 
wages  pro  ratft.  [Willbs,  J. — Two  questions  arise, — first,  whether 
there  was  any  contract,  express  or  implied,  with  the  new  owner, — 
secondly,  whether,  if  there  was  a  contract,  it  was  upon  the  terms  of  the 
former  contract,  or  upon  a  quantum  meruit.]  In  Uillyard  v.  Mount,  3 
G.  k  P.  98  (S»  G.  L.  R.  vol.  14),  by  a  clause  in  the  ship's  articles  of  a 
South  Sea  whaler,  the  seamen  serving  on  board  were  to  lose  their  wages 
if  they  did  not  return  with  the  ship  to  the  port  of  London  :  after  serving 
thirty ^seven  months,  some  of  the  seamen  were,  with  the  consent  of  the 
captain,  exchanged  into  another  ship  for  others  belonging  to  that  ship; 
and  it  was  held,  that,  if  these  seamen  lost  their  wages  under  the  articles, 
they  might  recover  a  reasonable  compensation  for  their  services,  on  the 
count  for  work  and  labour.  Hartley  v,  Harman,  11  Ad.  &  E.  798  (E. 
G.  L.  R.  vol.  89),  8  P.  &  D.  567,  was  also  referred  to. 

Edward  JameSj  Q.  G.,  and  Kemplat/,  in  support  of  the  rule. — ^The 
plaintiff  shipped  on  board  the  Gonstance  Emma  for  a  voyage  from  Aden 
to  Suez,  and  thence  to  Bombay  or  Moulmein.  The  circumstance  of  the 
^noeri  defendant  having  at  Liverpool  become  the  purchaser  of  *the 
•J  vessel  whilst  at  Sues,  did  not  constitute  the  master  or  the  mate 
his  agent :  nor  was  there  any  evidence  of  any  adoption  by  the  plaintiff 
of  their  acts.  The  mere  act  of  transfer  clearly  does  not  make  the  cap- 
tain agent  for  the  transferree :  Mitcheson  v.  Oliver,  5  Ellis  k  B.  519 
(E.  G.  L.  R.  vol.  85) ;  Mvers  v.  Willis,  17  G.  B.  77  (E.  G.  L.  R.  vol. 
84).  [GocKBURN,  G.  J. — Must  not  the  transferree  be  taken  to  adopt 
the  master  as  his  agent  until  some  communication  can  take  place  ?  Many 
disastrous  consequences  might  result  from  a  contrary  doctrine.]  How 
can  the  master  be  said  to  be  agent  to  a  man  with  whom  he  has  had  no 
previous  communication  ?  The  seaman  is  not  left  without  remedy :  the 
master  is  always  liable  to  him  for  wages.  Gutter  t;.  Powell,  6  T.  R. 
820,  is  a  distinct  authority  to  show  that  a  seaman  can  claim  no  wages 
either  upon  the  special  contract  or  upon  a  quantum  meruit  until  the 
voyage  is  completed.  The  205th  section  of  the  Merchant  Shipping  Act 
has  nothing  to  do  with  the  question.  [Willbs,  J. — Gertainly  not.]  To 
entitle  him  to  sustain  this  verdict,  the  plaintiff  must  make  out  an 
engagement,  express  or  implied,  on  the  part  of  th^  defendant  to  pay 
him  wages  de  die  in  diem.  Assuming  that  there  was  here  a  contract 
between  Townsend  the  new  master  and  the  plaintiff,  it  must  be  taken  to 
have  been  upon  the  footing  of  the  original  articles.  No  contract  can  be 
implied  under  such  circumstances :  Lamburn  v.  Gruden,  2  M.  &  6.  235 
(B.  G.  L.  R.  vol.  40),  2  Scott  N.  R.  688.  [Willbs,  J.— Though  the 
law  will  not  imply  such  a  contract,  it  by  no  means  follows  that  a  jury 
may  not.]  Nothing  that  passed  with  Townsend  could  warrant  the  jury 
in  implying  any  new  contract.     [Gookburn,  G.  J. — Does  not  the  qnes- 
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tion  tarn  rather  upon  what  took  place  before  TownBend  arrived  out  ?] 
It  is  submitted  not.     There  was  no  evidence  to  warrant  the  verdict. 

CocEBURN,  C.  J. — I  am  of  opinion  that  this  rule  should  *be  r*7o/» 
discharged,  provided  that  the  plaintiff  will  consent  to  the  damages  ^ 
being  reduced  by  so  much  of  the  wages  as  were  covered  bj  the  period 
intervening  between  the  date  of  the  transfer  of  the  ship  to  the  defend- 
ant and  the  time  when  the  notice  of  the  change  of  ownership  reached 
Suez,  that  is,  when  Parr  arrived  there  and  the  fact  of  the  transfer  of 
the  ship  to  the  defendant  became  notorious  to  all  parties  concerned,  1 
think  there  was  evidence  from  which  the  jury  might  infer  that  Parr  was 
the  agent  of  the  defendant,  having  gone  out  for  the  purpose  of  protect- 
ing the  defendant's  interests:  and,  Parr  being  there  as  agent  of  the 
w^fendant,  the  plaintiff,  whose  contract  with  the  former  owner  was  at  an 
end,  must  be  taken  to  have  been  adopted  by  Parr  as  a  person  doing  a 
seaman's  duty  on  board  the  ship ;  and  the  question  is,  what  was  the 
nature  of  the  contract  under  which  that  duty  was  performed.  I  am  very 
much  disposed  to  think  that  a  person  who  becomes  the  purchaser  of  a 
ship  while  at  sea  must  be  taken  by  intendment  to  adopt  the  master  as 
his  agent  until  his  authority  can  be  determined  by  the  arrival  of  some 
one  empowered  by  the  new  owner  to  supersede  him ;  and  therefore  I 
think  that  Abernethy,  the  former  master,  or  the  mate,  were  authorized 
to  engage  the  crew  on  behalf  of  the  defendant.  It  is  not  necessary, 
however,  to  go  to  that  extent  on  the  present  occasion,  because  I  think 
there  was  evidence  that  this  plaintiff  was  employed  and  performed  ser- 
vice under  a  person  having  authority  and  acting  as  the  agent  of  the  de- 
fendant in  that  behalf.  Conceding  that  a  seaman  engaged  for  a  voyage 
must  complete  that  voyage  before  ne  is  entitled  to  claim  any  wages,  here 
it  seems  to  me  that  no  such  question  arises,  because  the  original  contract 
was  put  an  end  to,  and  any  services  performed  by  the  seamen  after  that 
event  were  performed  under  a  new  contract.  It  may  well  be,  that,  the 
original  owner  having  put  it  out  of  his  power  *to  perform  his  r^no^ 
contract  with  the  seamen,  they  might  maintain  actions  against  ^ 
him :  but,  if  the  seamen  chose  to  serve  under  some  one  else,  it  was  per- 
fectly competent  to  them  to  do  so.  Now,  here,  the  plaintiff  elected  to 
continue  on  board  the  vessel  in  the  service  of  the  new  owner.  What 
was  the  nature  of  the  contract  under  which  such  new  services  were  per- 
formed ?  It  is  clear  that  there  were  no  new  articles ;  but  it  is  suggested 
that  the  employment  of  the  plaintiff  must  be  assumed  to  have  been  under 
the  terms  of  the  old  articles.  If  that  were  so,  the  plaintiff  might  be 
bound  to  complete  the  voyage  before  any  claim  for  wages  would  arise : 
but  it  appears  to  me  that  there  is  no  evidence  from  which  we  would  be 
warranted  in  inferring  that  it  was  ever  communicated  to  him  that  he  was 
to  continue  his  services  on  the  terms  of  the  old  articles.  There  being, 
then,  no  special  contract,  and  the  plaintiff  having  performed  services  on 
board  the  defendant's  vessel,  and  that  under  a  person  acting  with  the 
sanction  and  under  the  authority  of  the  defendant,  there  was  abundant 
evidence  of  an  implied  promise  to  pay  the  plaintiff  a  reasonable  com- 
pensation for  such  services.  I  therefore  think  the  plaintiff  is  entitled 
to  retain  his  verdict  for  the  amount  of  wages  earned  by  him  from  the 
period  when  it  became  known  at  Suez  that  the  defendant  was  the  owner 
until  he  left  the  ship  with  the  consent  of  the  new  master.  With  the 
deduction  suggested,  therefore,  the  verdict  will  stand. 
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Williams,  J. — I  also  am  of  opinion  that  the  verdict  oaght  not  to  be 
disturbed,  provided  it  be  limited  to  the  amount  of  wages  accruing  to  the 

f  lain  tiff  after  the  time  when  the  change  of  ownership  was  notified  to  him. 
come  to  this  conclusion  because  I  think  there  was  some  evidence  from 
which  the  jury  might  if  so  minded  haVe  implied  an  agreement  on  the 
*7ft81   P*''^        ^^®  defendant,  *througK  his  agent,  to  recompense  the 

J  plaintiff  for  his  services  from  that  period.  When  Townsend  the 
new  master  came  out,  he  found  the  plaintiff  doing  duty  on  board  the  ship 
for  the  benefit  of  the  owner ;  and  he  continued  such  service  down  to  the 
19th  of  April,  1856,  when  he  finally  left  the  ship.  If  it  had  been  found 
as  a  fact  that  the  plaintiff  was  engaged  by  Townsend  for  the  remainder 
of  the  voyage,  although  he  left  with  the  consent  of  the  master,  I  should 
have  been  of  opinion  that  he  was  not  entitled  to  recover.  But  an  agree* 
ment  was  come  to  at  the  trial  that  the  case  should  not  go  to  the  jury, 
but  that  the  verdict  should  stand  for  the  plaintiff  if  there  was  any 
evidence  on  which  the  jury  might  imply  a  contract  which  would  entitle 
the  plaintiff  to  recover  on  a  quantum  meruit.  I  think  there  was  ample 
evidence  to  sustain  the  verdict  for  the  amount  mentioned.  It  is  some- 
what curious  to  observe  that  the  conclusion  we  arrive  at  has  nothing 
whatever  to  do  with  the  controversy  at  the  trial,  but  is  quite  independent 
of  the  construction  to  be  put  upon  the  provisions  of  the  Merchant  Ship- 
ping Act,  of  the  question  of  desertion,  and  of  the  seaworthiness  of  the 
ship.  All  that  has  nothing  to  do  with  the  ground  upon  which  we 
decide  this  case,  viz.,  that  there  was  evidence  from  which  the  jury  were 
warranted  in  implying  a  promise  to  pay  the  plaintiff  for  the  services 
rendered  by  him  on  board  the  ship  for  the  defendant,  from  the  time  he 
became  aware  of  the  change  of  ownership  down  to  the  time  of  his 
leaving  her. 

WiLLES,  J. — I  also  am  of  opinion  that  the  verdict  should  stand  for  the 
amount  for  which  it  was  taken,  less  8/.  10«.  for  a  month's  wages.  It  is 
quite  clear  that  the  defendant  bought  the  vessel  with  the  view  of  getting 
possession  of  her  and  using  her  for  his  own  purposes.  It  is  just,  there- 
*78Q1   fore,  to  presume  that  it  was  ^his  intention  to  bear  the  burthen 

-I  of  the  expenses  incurred  by  the  ship  from  that  time,  and  that  the 
people  who  were  doing  duty  on  board  the  vessel  should  continue  to  do 
duty  as  his  servants.  Immediately  the  notice  of  the  change  of  ovner- 
ship  arrived  out  at  Suez  that  intention  was  communicated  to  the 
sailors,  and  it  was  understood  that  the  crew  should  continue  to  work  the 
vessel  as  the  servants  of  the  new  owner.  That  state  of  things  might,  I 
think,  reasonably  be  supposed  to  continue  until  some  agent  should  arrive 
out,  authorized  by  the  new  owner  to  act  for  him.  It  appears  that  one 
Parr,  who  was  properly  treated  as  the  defendant's  agent,  arrived  at  Saei 
en  the  10th  of  January,  1856,  and  that,  upon  his  arrival,  Abernethy,  the 
original  master,  left  the  vessel,  the  mate  and  the  rest  of  the  crew  con- 
tinuing on  board.  I  think  the  jury  would  have  been  well  warranted  in 
coming  to  the  conclusion  that  there  was  a  new  contract  between  the 
defendant  and  the  plaintiff  that  the  latter  should  be  paid  for  his  work 
from  the  time  he  received  notice  that  the  defendant  had  become  the 
owner  of  the  vessel.  Assuming  that  to  be  so,  I  think  the  jury  wonM 
have  been  well  warranted  in  implying  a  contract  between  the  plaintiff 
and  the  defendant  under  which  the  former  would  be  entitled  to  recover 
wages  pro  ratft  from  the  time  when  the  change  of  ownership  was  com- 
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inunicatcd  to  the  crew  until  the  contract  was  put  an  end  to  by  mutual 
consent  of  the  parties.  The  counsel  for  the  defendant  not  having 
desired  that  question  to  be  left  to  the  jury,  but  having  agreed  that  the 
verdict  should  stand  for  the  plaintiff  if  the  court  should  be  of  opinion 
that  there  was  any  evidence  to  support  it,  this  rule  must  be  discharged 
upon  the  sum  for  which  the  verdict  was  taken  being  reduced  to  10^.  10«., 
for  wages  from  the  time  the  change  of  ownership  became  known  at  Suez 
until  the  plaintiff  left  the  ship. 

*fiYL£S,  J. — I  am  entirely  of  the  same  opinion ;  and  I  do  not  r^^on 
consider  it  necessary  to  add  anything  to  that  which  has  fallen  ^ 
from  the  rest  of  the  court.  Rule  accordingly. 


HENRY  SHARNBORNE  NATHANIEL  MICKLETHWAIT  v.  The 
Rev.  JOHN  NATHANIEL  MICKLETHWAIT. 

John  M., — who  possessed  estutes  called  the  H.^  B.,  nod  T.  estates,  io  Norfolk,  and  also  other 
estates  id  Norfolk,  Sufifulk,  Surrey,  Middlesex,  and  London,  and  also  in  the  oounty  of  West- 
meath, — had  three  sons,  John,  Nathaniel,  ond  Jonathan  Qeorge. 

On  the  marriage  uf  bis  second  son,  Nathaniel,  John  M.,  by  settlement  of  September,  1782,  set* 
Ued  the  U.,  B.,  and  T.  estates,  after  a  prior  life-estate  to  himself,  and  a  provision  as  to  pin- 
money  for  tho  intended  wife,  to  the  use  of  Nathauiel  for  life,  remainder  to  such  son  of  tho 
marriage  as  Nathaniel  should  appoint,  and,  in  default  of  appointment,  to  the  use  of  the  first 
and  other  sons  of  the  marriage,  in  tail  male,  with  remainder  to  the  settlor  in  fee.  There  wai 
issue  of  this  marriage  two  sons,  Nathaniel  and  Sotherton,  the  former  of  whom  on  the  death 
(in  1786)  of  his  father  (no  appointment  having  been  made  pursaant  to  the  power)  succeeded 
to  the  H.,  B.,  and  T.  ef^tates,  as  first  tenant  in  talL 

By  his  will,  of  December,  1797,  John  M.  devised  his  other  real  estates, — to  the  ose  of  his  eldest 
son,  John,  for  life,  with  remainder  to  his  first  and  other  sons  successively  in  tail  male;  and, 
in  default  of  such  issue,  to  the  use  of  such  one  of  his  two  grandsons,  Nathaniel  and  Sotherton, 
■ons  of  his  late  son  Nathaniel,  as  his  son  John  should  by  deed  or  will  appoint,  for  life, 
remainder  to  the  first  and  other  sons  of  such  appointee  successively  in  tail  male,  remainder, 
in  default  of  issue,  to  the  other  uf  his  two  grandsons  for  life,  remainder  to  the  first  and  other 
ions  of  such  grandson  successively  in  tail  male;  and,  in  case  of  default  of  any  such  appoint- 
ment by  John,  the  testator  devised  the  estates  to  the  eldest  of  his  two  grandsons,  Nathaniel, 
for  life,  with  rcmninder  to  his  first  and  other  sons  successively  in  tail  male,  with  remainder, 
on  failare  of  such  issue,  to  his  second  grandson,  Sotherton,  for  life,  and  to  his  sons  succes- 
sively in  tail  male;  and,  on  failure  of  such  issue,  to  his  (the  testator's)  third  son,  Jonathan 
George,  for  life,  and  to  his  sons  successively  in  tail  male ;  remainder  to  the  testator's  own 
right  heirs. 

By  an  unattested  codicil,  the  testator  professed  to  revoke  the  foregoing  devise  so  far  as  it 
regarded  the  estates  in  Surrey,  Middlesex,  and  London,  and  to  devise  these  to  Jonathan 
Oeorge,  in  fee. 

tJpon  the  death  of  John  M.  (in  1799),  his  eldest  son,  John,  entered  into  possession  of  the  estatea 
comprised  in  the  will  of  1797,  and  continued  in  possession  until  his  death,  in  1824. 

In  1804,  Nathaniel  (grandson  of  John  M.),  being  about  to  marry,  executed  what  purported  to 
be  a  marriage-settlement,  to  which  John,  his  uncle,  was  a  party, — whereby,  after  reciting  the 
settlement  of  1782,  he  covenanted,  with  the  consent  of  his  guardians,  within  three  months 
after  he  should  have  attained  the  age  of  twenty-one,  to  settle  and  assure  the  H.,  B.,  and  T. 
estatea  to  the  use  of  himself  for  life,  and,  after  his  deoease,  to  the  use  and  intent  that  bis 
intended  wife  should  during  her  life  receive  a  jointure-annuity  of  1000/.,  and,  subject  thereto, 
to  the  use  of  himself  in  fee.  In  pursuance  of  this  covenant,  Nathaniel,  by  an  indenture  of 
the  28th  of  January,  1S05,  and  a  recovery  sufi'ered  in  pursuance  thereof,  barred  the  entail  in 
these  estates.  The  only  issue  of  this  marriage  was  a  son,  Nathaniel  Waldegrave  (afterward! 
Colonel  M.). 

la  1810,  Nathaniel  (grandson  of  John  M.)  being  about  to  contract  a  second  marriage,  proposalf 
for  a  settlement,  to  which  John,  the  unole,  was  a  party,  were  drawn  up  and  agreed  to ;  and, 
on  the  29tb  of  November  in  that  year,  the  latter,  in  exercise  of  the  power  given  to  him  by  th« 
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will  of  1797,  appointed  the  estates  thereby  devised  to  Nathaniel,  to  bold  according  to  tbeteras 
of  that  will.  Bjr  the  settlement  thereupon  m:ido,  Nathaniel  conveyed  the  Iliekliiig  estate  to 
trastees,  to  the  use  of  himself  for  life,  remainder  to  the  intent  that  his  intended  wife,  in  esM 
she  should  survive  him,  should  receive  thereout  a  jointure-annuity  of  1000/.,  and,  sahject 
thereto,  to  the  use  of  the  trustees  for  a  term  of  1000  years  for  securing  the  annuity  and  fur  rais- 
ing IbfOiWi.  for  the  portions  of  the  younger  children,  and,  subject  thereto,  to  tbe  use  of  himself 
in  fee  :  and  he  further  covenanted  with  the  trustees,  as  soon  as  be  should  come  into  po««9sioD 
of  the  other  estates  by  virtue  of  the  will  of  1797  and  bis  uncle's  appointment,  to  charge  ihoft 
estates  with  a  further  annuity  of  500/.  in  favour  of  bis  intended  wife,  and.  so  far  as  he  a  as 
able,  he  thereby  limited  and  appointed  to  her  the  said  annuity,  to  be  payable  ont  of  tbe  taiJ 
estate. 

There  were  several  children  of  this  marriage,— of  whom  the  defendant  in  this  action  was  the 
eldest,  and  tbe  plaintiff  the  second. 

John,  the  tenant  for  life  under  the  will  of  1797,  having  through  his  mother's  family  become  pon. 
sessed  in  fee-simple  of  certain  real  estates,  and,  amongst  others,  of  one  in  Sus5ex  called  tb^ 
Iridge  estiite,  and  being  childless,  in  tbe  year  ]822  made  his  will,  whereby, — after  reciiiag 
his  father's  will,  and  his  desire  that  tbe  attempted  codicil  thereto  should  be  confirmed,  sad 
tbe  devise  therein  of  the  lands  in  Surrey,  Middlesex,  and  London,  to  his  brother  JunathjiD 
George,  in  fee,  should  be  established, — proceeded  to  devise  the  Iridge  estate  to  tmste^p,  firat, 
to  the  use  of  his  nephew  Sotherton  for  life,  remainder  to  tbe  first  and  other  sons  of  the  bodj 
of  Sutherton  successively  in  tail  male;  secondly,  in  default  of  such  issue,  to  bis  (tbe  te.^tator'?) 
brother  Jonathan  George  for  life,  remainder  to  his  nephew,  John,  eldest  son  of  JonnthsD 
George,  for  life,  and  to  the  first  and  other  sons  of  John  successively  in  tail  male.  Thes  r«iU 
lowed  two  shifting  clauses,  the  first  of  which  provided,  that,  if  the  testatorV  nephew 
Nathaniel  and  his  first  or  other  son  or  sons,  or  his  or  their  heirs,  should,  in  the  lifetime  nf 
Jonathan  George,  eflectunlly  confirm  and  establish  tbe  codicil  to  the  will  of  1797,  }>y  effect- 
ually conveying  the  lands  in  Surrey,  Middlesex,  and  London  to  Jonathan  George  in  fee.  then 
the  foregoing  devise  in  favour  of  Jonathan  George  and  of  his  son  John  and  bis  first  and  other 
sons  in  tail  male,  was  to  become  void,  and,  immediately  on  such  event,  or  otherwise  in 
default  of  issue  of  the  testator's  nephew  John,  the  estate  was  to  pass  to  tbe  testa-tor's^  f^^^- 
nephew  John  Nathaniel  (second  son  of  his  nephew  Nathaniel)  for  life,  remainder  to  the  fir^t 
and  other  sons  of  John  Nathaniel,  in  tail  male,  remainder  to  the  third,  fourth,  fifth,  and  etery 
other  son  of  his  (the  testator's)  nephew  Nathaniel  (excepting  always  the  eldest  son),  succes- 
sively, in  tail  male,  with  remainder,  in  default  of  issue,  to  Jonathan  George  in  fee. 

Then  followed  the  second  shifting  clause,  upon  which  the  contest  mainly  arose, — *'And  ss  by 
possibility  it  may  so  happen,  that,  from  and  after  the  second,  third,  fourth,  or  other  younger  son 
of  my  said  nephew  Nathaniel,  or  the  heirs  male  of  his  or  their  respective  body  or  bodies,  »hall, 
under  the  limitations  aforesaid,  have  come  into  possession  of  my  said  hereditaments  and  real 
estate,  the  eldest  or  elder  son  of  my  said  nephew  Nathaiuel,  or  the  heirs  male  of  his  bndr, 
may  die  and  become  extinct,  so  that  tbe  second  or  other  younger  son  of  my  said  nephew 
Nathaniel,  or  the  heirs  male  of  the  body  of  such  second  or  other  younger  son,  may  become 
entitled  to  the  property  aettUd  on  the  marriage  of  the  eaid  Nathnuielf  in  the  character  of  the  then 
heir  male  of  hie  body, — now,  in  order  to  prevent  tbe  union  of  the  two  estates  in  the  ssme 
person  whilst  there  is  in  existence  a  younger  son,  or  an  heir  male  of  tbe  body  of  a  younger 
ton  of  my  said  nephew  Nathaniel,  I  do  by  this  my  will  direct  and  declare,  that,  io  case  the 
second,  third,  fourth,  or  other  younger  son.  or  the  heirs  male  of  the  body  of  such  younger  fob 
or  sons,  shall,  by  the  death  or  failure  of  issue  male  of  the  eldest  or  other  elder  ton,  become 
entitled  to  the  said  settled  property  of  my  sold  nephew  Nathaniel,  as  the  heir  msle  of  bis 
body,  then  the  limitations  in  this  my  will  in  favour  of  such  second  or  other  younger  son.  so 
becoming  entitled,  shall  immediately  after  such  event  cense  and  become  void,  and  tbe  next 
younger  son  of  my  said  nephew  Nathaniel,  and  tbe  heirs  male  of  bis  body,  shall,  onder  tbe 
limitations  of  this  my  will,  become  entitled  to  my  hereditaments  and  real  estate  aforeuid,  in 
such  manner  in  every  respect  as  if  his  next  elder  brother,  or  the  issue  male  of  his  body,  had 
been  dead  or  become  extinct." 

John  (the  testator  of  1822)  died  in  1824,  and  bis  nephew  Sotbertou  thereupon  entered  into  po«- 
session  of  the  Iridge  estate  under  the  last-mentioned  will ;  and  bis  oepbew  Nathaniel  entered 
into  possession  of  the  estates  devised  by  the  will  of  1797. 

In  April,  1826,  Nathaniel  (nephew  of  the  testator  of  1822)  and  bis  eldest  son  Colonel  M.  con- 
veyed the  lands  in  Surrey,  Middlesex,  and  London  to  Jonathan  George,  in  fee,  eoDformsUj 
to  the  terms  of  tbe  first  shifting  clause  of  tbe  will  of  1822;  whereupon,  by  virtue  of  the  pro- 
visions of  the  will,  the  devise  of  tbe  Iridge  estate  in  remainder  to  Jonathan  George  and  bis 
sons  in  tail  male  became  void,  and  the  devise  of  that  estate  in  remainder  to  Nsthsniel  (tbe 
testate T*s  nephew)  and  bis  sons  took  effect. 
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Kalbaniel  (nephew  of  the  testator  of  1822)  died  in  1856,  having  proTionsly  devised  hia  Hick- 
ling  and  other  estates,  sahject  to  a  term  of  jears  for  raising  a  sum  of  money,  to  his  eldest  son. 
Colonel  M.,  for  life,  with  remainder  to  his  sons  successively  in  tail  male,  with  remainder,  on 
failnre  of  snch  issue,  to  his  second  son  (the  defendant),  for  life,  with  remninder  to  his  sons 
•oecesiiively  in  tail  male,  with  a  like  remainder  to  his  third  son  (the  plaintiflf),  with  remain- 
ders over. 

(Tolonel  M.  (eldest  son  of  Nathaniel,  nephew  of  the  testator  of  1822)  died  in  Jul/,  1856,  where- 
upon the  defendant  entered  into  posscesion  of  the  H.  and  B.  estates  (the  T.  estate  having 
long  before  been  sold),  and  of  the  property  devised  by  the  will  of  1797,  with  the  exception  of 
the  estates  in  Surrey,  Middlesex,  and  London,  which  had  been  conveyed  to  Jonathan  Qeorge 
in  1826  :— 

Held,  that  the  estates  referred  to  in  the  (second)  shifting  clauee  were  the  estates  which  passed 
by  the  will^f  1797,  and  which  came  to  the  defendant  as  first  tenant  in  tail  in  remainder  after  the 
determinntion  of  the  prior  estate  of  his  elder  brother;  that  the  character  in  which  the  defend- 
ant actually  took  the  estates  was  intended  to  be  described  by  the  term  <*heir  male  of  the 
body"  of  his  father;  and  that,  consequently,  the  contingency  provided  for  by  the  shifting 
elavse  had  happened,  and  so  the  plaintiff  was  entitled,  as  the  next  younger  son  of  the  testa- 
tor's nephew  Nathaniel,  to  the  Iridge  estate. 

This  was  an  action  of  ejectment  for  the  recovery  of  certain  property 
in  Sussex,  being  part  of  the  Iridge  estate  comprised  in  and  devised  by 
the  will  of  John  '^Micklethwait,  the  testator  of  1822,  hereinafter  rn^jq-t 
mentioned.  The  defendant  appeared  and  defended  for  the  whole  ^ 
of  the  property  mentioned  in  the  writ ;  and  by  a  judge's  order  made  by 
consent  under  the  provisions  *of  the  Common  Law  Procedure  rti'Tqc} 
Act,  1852,  the  following  case  was  stated  for  the  opinion  of  the  ^  '^ 
eoart: — 

In  the  year  1782,  a  marriage  was  solemnised  between  Nathaniel 
Micklethwait,  second  son  of  John  Micklethwait  of  Beeston  St.  Andrew, 
in  the  county  of  Norfolk  (which  said  John  Micklethwait  is  hereinafter 
described  as  *'  the  testator  of  1797,"  and  which  said  Nathaniel  Mickle- 
thwait is  hereinafter  described  as  '^Nathaniel  Micklethwait  No.  1"),  and 
Sarah  Branthwayt ;  and,  upon  the  occasion  of  such  marriage,  a  marriage* 
settlement,  bearing  date  the  11th  of  September,  1782,  was  executed 
between  the  said  John  Micklethwait  (the  testator  of  1797)  and  the  said 
Nathaniel  Micklethwait  No.  1,  of  the  first  part,  Mary  Branthwayt  and 
the  said  Sarah  Branthwayt,  of  the  second  part,  John  Blofield  and  John 
Micklethwait  the  younger  (hereinafter  described  as  *^  the  testator  of 
1822'*),  of  the  third  part,  and  Francis  Long  and  Miles  Sotherton 
Branthwayt  of  *the  fourth  part, — whereby  certain  estates  in  the  rutYgo 
county  of  Norfolk,  known  and  hereinafter  described  as  the  ^ 
^^Hickling  estate"  (of  about  the  value  of  2220Z.  per  annum),  the 
"Beeston  eatate"  (of  about  the  value  of  470/.  per  annum),  and  the 
*'  Tanstall  estate"  (of  about  the  value  of  8202.  per  annum),  being  th^ 
property  comprised  in  the  marriage-settlement  of  the  18th  of  January, 
1804,  hereinafter  mentioned,  were  settled  by  the  said  John  Micklethwait 
the  father,  the  testator  of  1797,  to  the  use  as  to  the  Tunstall  and  Beeston 
estates,  of  himself  for  life,  and,  as  to  the  Ilickling  estate,  and,  after  the 
decease  of  the  said  John  Micklethwait  (the  father,  and  testator  of  1797), 
as  to  the  Tunstall  and  Beeston  estates,  to  the  use  of  the  said  Francis  Lox)g 
and  Miles  Sotherton  Branthwayt  for  a  term  of  ninety-nine  years,  if  the 
said  Nathaniel  Micklethwait  No.  1  and  Sarah  Branthwayt  should  so 
long  live,  for  raising  pin-money  for  the  said  Sarah  Branthwayt  during  the 
joint  lives  of  the  said  Nathaniel  Micklethwait  No.  1  and  Sarah  Bran* 
thwayt,  and,  subject  to  the  said  term,  to  the  use  of  the  said  Nathaniel 
Micklethwait  No.  1,  for  his  life,  with  a  limitation  to  the  use  of  the  said 
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John  Blofield  and  John  Micklethwait  (the  testator  of  1822)  and  their 
heirs,  during  his  life,  to  support  contingent  remainders ;  remainder  to 
the  use  and  intent  that  the  said  Sarah  Branthwayt  might  receive  during 
her  life  a  jointure  annuity  of  600Z.,  with  the  usual  powers  of  entry  and 
distress  for  recovering  the  same ;  remainder  to  the  use  of  the  said  Francis 
Long  and  Miles  Sotherton  Branthwayt  for  the  term  of  1000  years,  upon 
trusts  therein  contained  for  raising  10,000Z.  for  the  portions  of  younger 
children  (and  which  has  been  since  raised  and  paid,  and  the  said  term 
surrendered) ;  with  remainder  to  the  use  of  such  one  of  the  sons  of  the 
said  Nathaniel  Micklethwait  No.  1  on  the  body  of  the  said  Sarah 
*7941  ^^'^^^h^^J^  ^^  ^6  begotten,  and  '^the  heirs  of  his  body,  as  the  said 
•J  Nathaniel  Micklethwait  No.  1  should  by  deed  or  will  appoint^  and, 
in  default  of  such  appointment,  to  the  use  of  the  first  son  of  the  body 
of  the  said  Nathaniel  Micklethwait  No.  1  on  the  body  of  the  said  Sarah 
Branthwayt  to  be  begotten,  and  the  heirs  of  the  body  of  such  first  son, 
with  remainder  to  the  second  son  of  the  body  of  the  said  Nathaniel 
Micklethwait  No.  1  on  the  body  of  the  said  Sarah  Branthwayt  to  be 
begotten,  and  the  heirs  of  the  body  of  such  second  son,  with  remainders 
over  to  the  third,  fourth,  fifth,  and  every  other  son  and  sons  of  the  said 
Nathaniel  Micklethwait  No.  1  and  Sarah  Branthwayt  successively,  and 
the  heirs  of  their  bodies  respectively ;  with  remainder  to  the  said  John 
Micklethwait  (the  testator  of  1797),  in  fee. 

The  said  John  Micklethwait  (the  testator  of  1797),  being  at  the  time 
of  making  his  will  hereinafter  mentioned,  and  at  the  time  of  his  death, 
seised  in  fee  simple  of  certain  other  estates  in  the  counties  of  Norfolk, 
Suffolk,  Essex,  Middlesex,  and  Surrey,  and  in  the  cities  of  London  and 
Norwich,  and  in  the  county  of  Westmeath,  in  Ireland  (being  the  pro- 
perty devised  by  the  will  next  hereinafter  mentioned),  made  his  will, 
bearing  date  the  4th  of  December,  1797,  duly  executed  and  attested  in 
manner  then  by  law  required  to  pass  real  estate,  and  thereby  devised 
the  said  estates  as  follows,  that  is  to  say.  To  the  use  of  his  eldest  son, 
the  said  John  Micklethwait,  the  testator  of  1822,  for  life,  with  a  limi- 
tation to  trustees  and  their  heirs  during  his  life  to  support  contingent 
remainders ;  remainder  to  the  use  of  his  first  and  other  sons  successively 
in  tail  male ;  and,  in  default  of  such  issue,  then  (in  case  such  limitation, 
direction,  or  appointment  of  the  said  hereditaments  and  premises  should 
be  made  by  his  said  son  John  Micklethwait  as  was  thereinafter  men- 

*7QS1  ^^^^^^)  ^^  ^^^  ^^^  ^^^^  behoof  of  such  one  of  them  his  *two 
-^  grandsons  Nathaniel  Micklethwait  No.  2  and  Sotherton  Bran- 
thwayt Micklethwait  (the  sons  of  his  said  late  second  son  Nathaniel 
Micklethwait  No.  1  deceased),  as  his  the  testator's  said  son  John 
Micklethwait  should  during  his  lifetime,  by  any  deed  or  deeds,  writing 
or  writings,  with  or  without  power  of  revocation,  under  his  hand  and 
seal,  to  be  by  him  sealed  and  delivered  in  the  presence  of  and  to  bo 
attested  by  two  or  more  credible  witnesses,  or  in  or  by  his  last  will  and 
testament  in  writing,  or  any  codicil  thereto,  to  be  by  him  signed,  sealed, 
and  published  in  the  presence  of  and  to  be  attested  by  three  or  more 
credible  witnesses,  limit,  direct,  or  appoint  the  same  manors,  heredita- 
ments, and  premises  unto.  To  hold  the  same  unto  such  one  of  them  his 
said  two  grandsons  to  whom  the  said  premises  should  be  so  limited, 
directed,  or  appointed  as  aforesaid,  and  his  assigns,  for  and  during  the 
term  of  his  natural  life,  without  impeachment  of  or  for  any  manner  of 


COMMON  BENCH  REPORTS.    (4  J.  SCOTT.    N.  S.)         795 

waste  (other  than  volantary  or  negligent  waste  in  pulling  or  letting  down 
houses  or  buildings  without  rebuilding  or  repairing  the  same) ;  and,  from 
and  after  the  determination  of  the  said  estate  for  life  of  such  one  of 
them  his  said  two  grandsons  to  whom  the  said  premises  should  be  so 
limited,  directed,  or  appointed  as  aforesaid,  by  forfeiture  or  otherwise 
in  the  lifetime  of  such  one  of  them  his  said  two  grandsons  to  whom  the 
said  premises  should  be  so  limited,  directed,  or  appointed  as  aforesaid, 
to  the  use  of  the  said  trustees  and  their  heirs  during  the  natural  life  of 
such  one  of  them  bis  said  two  grandsons  to  whom  the  said  premises 
should  be  so  limited,  directed,  or  appointed,  as  aforesaid,  upon  trust  to 
support  contingent  remainders,  but  nevertheless  to  permit  and  suffer 
such  one  of  them  his  said  two  grandsons  to  whom  the  said  premises 
should  be  so  limited,  directed,  or  appointed  as  aforesaid,  and  his 
assigns,  ^during  his  natural  life,  to  receive  and  take  the  rents,  r^Yoz* 
issues,  and  profits  of  the  said  premises  to  and  for  his  and  their  ^ 
own  use  and  benefit :  and,  from  and  after  the  decease  of  such  one  of 
them  his  said  two  grandsons  to  whom  the  said  premises  should  be 
limited,  directed,  or  appointed  as  aforesaid,  then  to  the  use  and  behoof 
of  the  first  son  of  the  body  of  such  one  of  them  his  said  two  grandsons 
to  whom  the  said  premises  should  be  so  limited,  directed,  or  appointed 
as  aforesaid,  lawfully  to  be  begotten,  and  the  heirs  male  of  the  body  of 
such  first  son  lawfully  issuing ;  and,  in  default  of  such  issue,  to  the  use 
and  behoof  of  the  second,  third,  fourth,  fifth,  and  all  and  every  other 
the  son  and  sons  of  the  body  of  such  one  of  them  his  said  two  grand- 
sons to  whom  the  said  premises  should  be  so  limited,  directed,  or 
appointed  as  aforesaid,  lawfully  begotten,  severally,  successively,  and 
in  remainder  one  after  another,  in  order  and  course  as  they  and  every 
of  them  should  be  in  seniority  of  age  and  priority  of  birth,  and  of  the 
several  and  respective  heirs  male  of  the  body  and  bodies  of  all  and 
every  such  last-mentioned  son  and  sons  lawfully  issuing,  the  elder  of 
such  sons  and  the  heirs  male  of  his  body  lawfully  issuing  being  always 
preferred  and  to  take  before  the  other  and  younger  of  such  son  and 
sons  and  the  heirs  male  of  his  and  their  body  and  bodies  lawfully  issuing : 
and,  for  default  of  all  such  issue,  to  the  use  of  the  other  of  them  his 
said  two  grandsons  to  whom  the  said  premises  should  not  be  so  limited 
as  aforesaid  for  his  life,  with  a  limitation  to  the  said  trustees  and  their 
heirs  during  his  life  to  support  contingent  remainders,  and  remainder  to 
the  use  of  his  first  and  other  sons  successively  in  tail  male :  But,  in  case 
no  such  limitation,  direction,  or  appointment  of  the  said  hereditaments 
should  be  made  by  his  the  said  testator's  son  as  aforesaid  in  favour  of 
one  or  either  of  his  said  two  grandsons,  then  *and  after  the  r^cYOT 
decease  and  failure  of  issue  male  of  his  said  son  John,  the  said  ^ 
testator  devised  all  the  said  premises  to  the  use  of  his  said  grandson, 
the  said  Nathaniel  Micklethwait  No.  2,  during  his  life,  with  a  limitation 
to  the  said  trustees  and  their  heirs  during  his  life,  to  support  contingent 
remainders,  and  with  remainder  to  the  use  of  his  first  son  and  the  heirs 
male  of  his  body ;  and,  in  default  9f  such  issue,  to  the  use  of  the  second, 
third,  fourth,  fifth,  and  every  other  the  son  and  sons  of  the  body  of  the 
said  Nathaniel  Micklethwait  No.  2,  severally  and  successively,  one  after 
another,  as  they  should  be  in  seniority  of  age  and  priority  of  birth,  and 
of  the  several  and  respective  heirs  male  of  the  body  and  bodies  of  such 
don  and  sons,  the  elder  of  such  sons  and  the  heirs  male  of  his  body  being 
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always  preferred  and  to  take  before  the  younger  of  them  and  the  heirs 
male  of  his  body ;  with  remaindersy  on  failure  of  all  such  issue,  to  the 
said  Sotherton  Branthwayt  Micklethwait  for  life,  and  his  sons  succes- 
sively in  tail  male;  and,  on  failure  of  such  issue,  to  the  testator's  son 
Jonathan  George  Micklethwait  for  life,  and  his  sons  successively  in  taU 
male;  and,  on  failure  of  such  issue,  to  the  testator's  own  right  heirs: 
And  the  said  testator  by  his  said  will  declared,  that,  notwithstanding 
any  of  the  aforesaid  uses,  it  should  be  lawful  for  his  said  sons  and 
grandsons  when  and  as  they  respectively  should  respectively  be  in  the 
actual  possession  of  his  said  manors  and  estates  by  virtue  of  the  limita- 
tions thereinbefore  contained,  by  deed,  with  or  without  power  of  revo- 
cation, to  be  by  them,  so  respectively  in  possession,  signed,  sealed,  &c., 
and  attested  as  therein  mentioned,  to  limit  or  appoint  unto  or  in  trust 
for  any  such  woman  as  they  his  said  sons  and  grandsons  respectively  in 
possession  as  aforesaid  might  thereafter  happen  to  marry,  for  her  life 
respectively,  in  full  or  in  part  of  her  jointure,  any  annual  sum  not 
*7QR1  ^^c^^^i^S  ^00^*9  ^^  ^®  ^issuing  out  of  the  same  hereditaments, 
-I  or  a  competent  part  thereof,  with  such  powers  for  the  recovery 
thereof,  and  such  terms  of  years  as  usual. 

Bv  a  codicil  to  his  said  will,  bearing  date  the  26th  of  February, 
1799, — but  which  was  not  executed  in  manner  required  by  law  to  pass 
real  estate,  the  said  John  Micklethwait  professed  to  revoke  the  above 
devise  so  far  as  regarded  the  estates  in  Surrey,  Middlesex,  and  London, 
and  to  devise  his  last-mentioned  estates  to  his  son  Jonathan  George 
Micklethwait,  in  fee. 

The  said  John  Micklethwait  (the  testator  of  1797)  died  on  the  27th 
of  February,  1799,  without  having  revoked  or  altered  his  said  will, 
leaving  John  Micklethwait  (hereinafter  described  as  the  testator  of 
1822),  his  eldest  son  and  heir-at-law,  and  the  said  Jonathan  George 
Micklethwait,  his  third  son,  him  surviving.  The  seoond  son  of  the  said 
John  Micklethwait  (the  testator  of  1797),  being  the  said  Nathaniel 
Micklethwait  (No.  1),  party  to  the  said  marriage-settlement  of  the  11th 
of  September,  1782,  died  in  the  lifetime  of  his  father,  some  time  in  the 
year  1786,  without  having  made  any  appointment  of  the  estates  com- 
prised in  the  said  settlement  of  1782.  Upon  the  death  of  the  said 
John  Micklethwait  (the  testator  of  1797),  the  said  John  Micklethwait 
(the  testator  of  1822)  entered  into  possession  of  the  estates  devised  by 
the  said  will  of  the  4th  of  December,  1797,  and  continued  in  such  pos- 
session until  his  death,  as  hereinafter  mentioned.  The  said  Nathaniel 
Micklethwait  (No.  1)  had  two  sons  only,  viz.,  Nathaniel  Micklethwait 
(his  eldest  son),  hereinafter  described  as  Nathaniel  Micklethwait  No.  2, 
and  who  upon  the  death  of  his  father  entered  as  tenant  in  tall  into  pos- 
session of  the  estates  comprised  in  the  settlement  of  1782,  and  Sotherton 
Branthwayt  Micklethwait,  afterwards  known  as  Sir  Peckham  Mickle- 
thwait, Baronet, 

*7991        *^i^^  s&id   Nathaniel  Micklethwait  (No.  2),  on  the  26th  of 
•^  January,  1804,  intermarried  with  the  Lady  Maria  Wilhelmina 
Waldegrave ;  and  a  settlement  was  executed  upon  such  marriage,  bearing 
date  the  18th  of  January,  1804. 

By  this  settlement,  which  was  made  between  the  said  Nathaniel 
Micklethwait  (No.  2)  of  the  first  part,  the  said  John  Micklethwait  the 
aouy  and  Miles  Sothertoa  Branthwayt,  Esq.  (who  in  the  said  settlement 
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are  stated  to  be  the  guardians  of  the  said  Nathaniel  Micklethwait  (No. 
2),  of  the  second  part,  Charles  Marquis  Cornwall  is,  Elizabeth  Laura 
Countess  Dowager  of  Waldegrave,  Heneage  Earl  of  Aylesford,  Williani 
Lord  Radstock,  and  Thomas  Berney  Brampston,  Esq.  (therein  described 
as  the  guardians  of  Lady  Maria),  and  the  said  Lady  Maria,  of  the  third 
part, — after  reciting  the  settlement  of  the  10th  and  11th  of  September, 
1782, — the  said  Nathaniel  Micklethwait  (No.  2),  with  the  consent  of  his 
said  guardians,  covenanted  and  agreed,  within  three  months  after  he 
attained  twenty-one,  to  settle  and  assure  the  said  Hickling,  Tunstall, 
and  Beeston  estates  (and  to  which  he  is  therein  stated  to  be  then  enti- 
tled in  fee-tail  general  in  possession  under  his  said  parents*  marriage 
settlement),  subject  to  the  said  term  of  1000  years  created  by  such 
settlement).  To  the  use  of  himself  for  life,  and,  after  his  decease.  To  the 
nse  and  intent  that  Lady  Maria  should  during  her  life  receive  a  jointui'e 
annuity  of  lOOOZ.,  with  the  usual  powers  of  entry  and  distress,  and  a 
term  of  years  for  securing  the  same,  and,  subject  thereto,  To  the  use  of 
himself,  the  said  Nathaniel  Micklethwait  (No.  2),  in  fee.  The  John 
Micklethwait  party  thereto  of  the  second  part,  described  as  guardian  of 
the  said  Nathaniel  Micklethwait  (No.  2),  is  the  said  testator  of  1822. 
There  was  issue  of  this  marriage  one  child  only,  Nathaniel  Waldegrave 
John  Branthwayt  (hereinafter  *described  as  Colonel  Mickle-  t^qaa 
thwait),  born  on  the  14th  of  February,  1805 :  and  the  said  Lady  L 
Maria  Wilhelmina  Waldegrave  died  on  the  same  day. 

By  an  indenture  of  the  28th  of  January,  1805,  and  a  recovery  suffered 
in  pursuance  thereof,  the  said  Nathaniel  Micklethwait  (No.  2),  having 

Ereviously  attained  the  age  of  twenty-one  years,  in  manner  then  required 
y  law,  barred  the  entail  in  the  estates  comprised  in  the  said  indentures 
of  1782,  and  18th  of  January,  1804,  and  limited  the  uses  thereof  to 
himself,  in  fee  simple. 

The  Tunstall  estate  was  sold  by  the  said  Nathaniel  Micklethwait  (No. 
2),  and  conveyed  on  the  8th  of  December,  1809. 

In  the  month  of  October,  1810,  a  marriage  was  contemplated  between 
the  said  Nathaniel  Micklethwait  (No.  2)  and  the  Honourable  Charlotte 
Marianne  Harriett  Rous,  eldest  daughter  of  John,  Lord  Rous ;  and, 
upon  the  treaty  for  such  marriage,  the  following  proposals  were  made  by 
the  said  Nathaniel  Micklethwait  (No.  2)  and  John  Lord  Rous,  and  were 
(subject  to  the  alterations  which  appear  in  the  same)  approved  of  and 
signed  by  the  said  John  Micklethwait,  the  testator  of  1822 : — 

"  Proposals  for  a  settlement  upon  the  intended  marriage  between 
Nathaniel  Micklethwait,  Esq.,  of  Beeston,  in  the  county  of  Norfolk,  and 
the  Honourable  Charlotte  Marianne  Harriett  Rous,  the  eldest  daughter 
of  the  Right  Honourable  John  Lord  Rous,  by  Charlotte  Maria  Lady 
Rous,  his  present  wife,  late  Charlotte  Maria  Whittaker. 

"Lord  Rous  proposes  on  the  day  of  marriage  to  pay  to  Mr.  N, 
Micklethwait  5000/.  as  Miss  Rous*s  portion,  which  is  to  be  in  lieu  and 
satisfaction  of  all  claims  which  she  might  have  as  one  of  his  lordship's 
younger  children  under  or  by  virtue  of  the  settlement  made  *upon  r*oAi 
his  marriage  with  Lady  Rous,  and  also  in  lieu  of  all  legacies  or  ^ 
bequests  contained  in  any  will  made  by  his  lordship  previous  to  the 
intended  marriage^ 

"  In  consideration  whereof,  and  for  making  a  provision  for  Miss  Rous 
and  for  the  issue  of  the  marriage,  Mr.  N.  Micklethwait  proposes  to 
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charge  his  Hickling  estate  with  a  clear  annuity  of  1000 {.  to  Miss  Rons, 
in  case  she  shall  survive  him,  during  her  life,  to  be  payable  quarterly, 
and  the  first  payment  to  be  made  on  the  first  quarter-day  which  shall 
happen  after  his  death  ;  and  with  a  further  clear  annuity  of  500/.  as  an 
augmentation  to  the  said  provision  in  case  John  Micklethwait,  Esq.,  of 
Newmarket  (the  uncle  of  Mr.  N.  Micklethwait)  shall,  by  virtue  of  the 
power  given  to  him  by  the  will  of  John  Micklethwait,  Esq.,  his  late 
father,  deceased,  by  deed  or  will  settle,  appoint,  or  devise  the  estates 
therein  mentioned  to  the  use  of  Mr.  N.  Micklethwait  or  his  issue ;  the 
first  payment  of  such  additional  annuity  of  500{.  td  be  made  on  the 
^  quarter-day  which  shall  first  happen  after  the  death  of  Mr.  N.  Mickle- 
thwait, in  case  he  shall  have  come  into  possession  of  the  said  estates  in 
his  lifetime,  but,  if  not,  then  on  the  first  quarter-day  next  after  such 
estates  shall  by  virtue  of  such  settlement,  appointment,  or  will,  come 
into  the  possession  of  his  issue  or  representatives ;  and  such  additional 
annuity  to  be  payable  to  Miss  Rous  during  her  life  at  the  same  times 
and  together  with  the  said  original  annuity  of  1000/. 

^'  Mr.  N.  Micklethwait  also  proposes  to  charge  the  said  estates  at 
Hickling  with  the  sum  of  25,000?.  for  the  fortunes  of  the  children  of  the 
intended  marriage,  to  be  equally  divided  amongst  such  children,  if  more 
than  one,  share  and  share  alike,  and,  if  only  one,  the  whole  to  such  only 
child,  such  fortunes  to  be  raised  and  paid  to,  such  children  within 

months  after  Mr.  N.  Micklethwait's  decease,  or  when  and  as 

*ftO*>l  ^^®y  ^^^W^  *re8pectively  attain  the  age  of  twenty-one  years,  which 
^^  shall  last  happen,  with  such  yearly  sums  for  their  maintenance 
from  the  time  of  his  decease  until  such  fortunes  shall  respectively 
become  payable  as  the  trustees  to  be  named  in  the  settlement  shall  deem 
necessary,  not  exceeding  the  sums  following,  viz.,  if  only  one  child, 

/.,  if  two  children, L  each,  and,  if  three  or  more, L  each 

per  annum. 

^^  The  said  provision  for  Miss  Rous  to  be  in  bar  of  dower. 

^'  The  settlement  to  contain  all  usual  powers  and  provisions  for  raising 
and  securing  the  payment  of  the  said  annuities  and  children's  fortunes, 
and  all  other  powers  necessary  for  carrying  the  trusts  of  the  settlement 
into  effect. 

*^  Memorandum.  The  following  alterations  in  the  above  arrangements 
have  been  since  proposed  : — 

*'  Mr.  Micklethwait  proposes,  in  pursuance  of  the  power  given  to  him 
by  his  father's  will,  immediately  to  appoint  all  the  estates  thereby  devised 
to  him  to  Mr.  Nathaniel  Micklethwait. 

*^  Mr.  Nathaniel  Micklethwait  to  enter  into  articles  whereby  he  will 
covenant  as  soon  as  he  comes  into  possession,  to  settle  500/.  per  annum 
upon  Miss  Rous,  pursuant  to  the  power  given  by  Mr.  Micklethwait's 
will. 

'^  Instead  of  25,000/.  to  be  secured  upon  the  Hickling  estate,  only 
10,000/.  to  be  charged  thereon. 

^*  Miss  Rous's  portion  of  5000/.  to  be  vested  in  the  funds ;  5000/.  on 
mortgage  of  Mr.  Symond's  estates  at  Felmingham ;  500/.  on  mortgage 
of  an  estate  at  Necton,  belonging  to  Mr.  CoUyer. 

''  To  be  vested  in  the  names  of  trustees,  in  trust  for  raising  the 
remainder  of  the  children's  portions. 
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*'  We  approve  of  and  agree  to  the  above  arrangement. 

"John  Micklethwait. 

♦"  Names  of  trustees  proposed  by  Lord  Rous  and  Mr.  Mickle-  r^oAo 
tbwait, —  ^ 

"  For  M%%%  Rous' 8  annuity, — T.  S.  Gooch,  Esq.,  of  Bramfield  Hall, 
Suffolk ;  Abraham  Whittaker,  Esq.,  of  Ljston  House,  in  the  county  of 
Hereford. 

*^  For  provision  for  younger  childreny — Sotherton  Branthwayt  Mickle- 
thwait, of  Lamberhurst,  in  the  county  of  Sussex,  Esq.,  William  Hanbury, 
of  Lamberhurst,  in  the  county  of  Northampton,  Esq.'* 

In  pursuance  of  such  arrangement,  the  said  John  Micklethwait  (the 
testitor  of  1822),  on  the  29th  of  November,  1810,  executed  the  deed  of 
appointment  of  that  date  under  his  hand  and  seal  hereinafter  set  forth ; 
and  the  same  was  duly  sealed  and  delivered  by  him  in  the  presence  of 
and  attested  by  two  credible  witnesses,  in  manner  required  by  the  said 
wiJl  of  the  4th  of  December,  1797. 

^'he  following  is  a  copy  of  the  deed  of  appointment  of  the  29th  of 
November,  1810: — 

*^  To  all  to  whom  these  presents  shall  come,  I,  John  Micklethwait,  of 
Newmarket,  in  the  county  of  Cambridge,  Esq.,  send  greeting :  Whereas 
John  Micklethwait,  late  of  Beeston  St.  Andrew,  in  the  county  of  Norfolk, 
Ftuq.  (my  late  father),  did,  in  and  by  his  last  will  and  testament,  bear- 
injg  date  the  4th  of  December,  1797,  and  duly  executed  and  attested  in 
Bueh  form  and  manner  as  the  law  requires  for  the  passing  freehold  estates 
(amongst  other  things),  give  and  devise  (charged  as  in  the  said  will  is 
mentioned)  all  and  every  his  manors,  advowsons,  tithes,  impropriations 
of  tithes,  capital  and  other  messuages,  farms,  lands,  tenements,  and 
hereditaments  whatsoever,  situate,  lying,  and  being  in  the  several  coun- 
ties of  Norfolk,  Suffolk,  Essex,  Middlesex,  and  Surrey,  and  in  the  cities 
of  London  and  Norwich,  and  also  in  the  county  of  Westmeath,  in  Ireland, 
whether  the  same  were  freehold  or  copyhold  *or  of  any  other  r^onA 
nature  or  tenure  whatsoever;  And  also  all  other  his  manors,  ^ 
messuages,  lands,  tenements,  hereditaments,  and  real  estate  whatsoever 
in  the  kingdoms  of  Great  Britain  and  Ireland  whereof  or  whercunto  he 
was  seised  or  entitled  in  possession,  reversion,  remainder,  expectancy,  or 
otherwise ;  And  all  his  estate,  right,  title,  and  interest  of,  in,  and  to  the 
same  and  every  part  and  parcel  thereof,  from  and  immediately  after  his 
decease,  unto  and  to  the  use  of  his  eldest  son,  me,  the  said  John  Mickle- 
thwait, and  my  assigns,  for  and  during  the  term  of  m}^  natural  life, 
without  impeachment  of  waste  (other  than  such  waste  as  in  the  said  will 
is  mentioned),  with  remainder  to  trustees  during  my  life  to  preserve 
contingent  remainders,  with  remainders  from  and  after  my  decease  To 
the  use  of  the  first  and  all  other  son  and  sons  of  my  body  lawfully 
begotten,  or  to  be  begotten,  in  tail  male,  with  remainder,  for  default  of 
such  issue  (in  case  such  limitation,  direction,  or  appointment  of  the  said 
hereditaments  and  premises  should  be  made  by  me  as  was  therein  and  as 
is  hereinafter  mentioned),  to  the  use  and  behoof  of  such  one  of  them  his 
the  said  testator's  two  grandsons,  Nathaniel  Micklethwait  and  Sotherton 
Branthwayt  Micklethwait  (the  sons  of  the  said  testator's  then  late 
second  son  Nathaniel  Micklethwait),  as  I  the  said  John  Micklethwait 
should  during  my  lifetime  by  any  deed  or  deeds,  writing  or  writings, 
with  or  without  power  of  revocation,  under  my  hand  and  seal,  to  be  by 
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me  sealed  and  delivered  in  the  presence  of  and  to  be  atte^-ted  by  two  or 
more  credible  witnesses,  or  in  or  by  my  last  will  nnd  testament  in 
writing,  or  any  codicil  thereto,  to  be  signed,  sealed,  and  published  in  the 
presence  of  and  to  be  attestetl  by  three  or  more  credible  witnesses,  limit, 
direct,  or  appoint  the  same  manors,  hereditaments,  and  premises  unto, 
To  hold  the  same  unto  such  one  of  them  his  the  said  testator's  two 
*ftO*^l  g^'^i'^^s^^s  to   *whom   the  ssiid   premises  should  be  so  limited, 

^  directed,  or  appointed  as  aforesaid,  and  his  assigns,  for  and 
during  the  term  of  his  natural  life,  without  impeachment  of  or  for  any 
manner  of  waste  (other  than  such  waste  as  in  the  said  will  is  mentioned); 
with  remainder  to  trustees  during  the  life  of  such  one  of  them  his  the 
said  testator's  two  grandsons  to  whom  the  said  premises  should  be  so 
limited,  directed,  or  appointed  as  aforesaid,  to  preserve  contingent 
remainders ;  with  remainder  from  and  after  the  decease  of  such  one  of 
them  his  the  said  testator's  two  grandsons  to  whom  the  said  premises 
should  be  so  limited,  directed,  or  appointed  as  aforesaid,  To  the  use  of 
the  first  and  all  other  son  and  sons  of  the  body  of  such  one  of  them  his 
the  said  testator's  two  grandsons  to  whom  the  said  premises  should  be  so 
limited,  directed,  or  appointed  as  aforesaid,  lawfully  to  be  begotten,  in 
tail  male,  with  divers  remainders  over,  for  default  of  such  issue,  as  in 
and  by  the  said  last  will  and  testament,  on  reference  being  thereto  had, 
may  more  fully  and  at  large  appear :  And  whereas  the  said  John  Mickle- 
thwait,  the  testator,  departed  this  life  on  or  about  the  27th  of  February, 
1799,  without  altering  or  revoking  his  said  last  will  and  testament: 
Now  know  ye  that  I  the  said  John  Micklethwait,  the  son  of  the  said 
testator  John  Micklethwait,  deceased,  in  ^pursuance  and  exercise  and 
execution  of  the  power  and  authority  to  me  given  and  reserved  in  and 
by  the  said  recited  or  in  part  recited  last  will  and  testament  of  the  said 
John  Micklethwait,  deceased,  and  by  force  and  virtue  of  the  same  and 
of  all  and  every  other  power  and  powers,  authority  and  authorities,  in 
me  being  or  vested,  or  in  any  wise  enabling  me  thereunto  or  in  this 
behalf,  have  limited,  directed,  or  appointed,  and  by  this  my  deed  or 
writing  under  my  hand  and  seal  by  me  sealed  and  delivered  in  the 
*80fi1   P^®^®^^®  ^f  *^^  attested  by  the  two  credible  *  persons  whose 

•^  names  are  hereupon  endorsed  as  the  witnesses  to  the  scaling  and 
delivery  of  these  presents  by  me,  do  limit,  direct,  and  appoint  anto  the 
said  Nathaniel  Micklethwait,  the  eldest  of  the  two  grandsons  of  the 
said  testator,  all  and  every  the  aforesaid  manors,  advowsons,  tithes, 
impropriations  of  tithes,  capital  and  other  messuages,  farms,  lands,  tene* 
ments,  hereditaments,  and  real  estate  whatsoever,  late  of  the  said  John 
Micklethwait,  the  said  testator,  deceased,  and  by  him  in  and  by  his  said 
recited  or  in  part  recited  last  will  and  testament  given   and  devised 

Sfrom  and  after  my  decease,  and  in  default  of  issue  male  of  me  the  said 
Fohn  Micklethwait,  as  in  the  said  will  is  mentioned),  and  in  such  case  as 
in  the  said  will  is  mentioned,  to  the  use  and  behoof  of  such  one  of  them 
his  the  said  testator's  two  grandsons  as  I  should  in  manner  as  therein 
and  hereinbefore  mentioned  limit  or  appoint  the  same  manors,  heredita- 
ments, and  premises  unto,  To  hold  the  same  according  to  the  form  and 
effect  of  the  said  recited  or  in  part  recited  will  of  the  said  John  Mickle- 
thwait, my  late  father,  deceased.     In  witness,  &c. 

"  John  Micklethwait.     Nathaniel  Micklethwaft." 
The  said  intended  marriage  between  the  said  Nathaniel  Micklethwait 
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(No.  2)  and  the  said  Charlotte  Marianne  Harriett  Rous  took  place  on 
the  27th  of  December,  1810;  and,  on  the  26th  of  December,  1810,  a 
marriage  settlement  of  that  date  was  executed,  to  the  effect  follow- 
ing:— 

The  settlement  is  made  between  the  said  Nathaniel  Micklethwait 
(No.  2),  therein  described  as  of  Beeston  St.  Andrew  aforesaid,  Esq.,  of 
the  first  part,  John  Lord  Rous,  of  the  second  part,  the  Honourable 
Charlotte  Marianne  Harriett  Rous,  of  the  third  part,  Thomas  Sherlock 
Gooch  and  Abraham  Whittaker,  Esqs.,  of  the  fourth  part,  and  Sotherton 
Branthwayt  Micklethwait  and  ^William  Hanbury,  Esqs.,  of  the  r^ony 
fifth  part.  It  recites  the  then  intended  marriage  and  the  seisin  ^ 
of  the  said  Nathaniel  Micklethwait  (No.  2)  of  the  Hickling  estates,  the 
will  of  1797,  and  the  deed-poll  of  1810.  It  then  recites,  that,  upon  the 
treaty  for  the  said  then  intended  marriage,  it  was  proposed  and  agreed 
that  the  said  John  Lord  Rous  should  at  or  before  the  solemnization 
thereof  pay  to  the  said  Nathaniel  Micklethwait  (No.  2)  the  sum  of 
5000/.  as  and  for  the  fortune  or  portion  of  the  said  Charlotte  Marianne 
Rous,  his  daughter,  which  it  was  agreed  should  be  taken  and  considered 
in  lieu  and  full  satisfaction  of  all  claims  which  the  said  Charlotte  Ma- 
rianne Harriett  Rous  might  haye  as  one  of  the  younger  children  of  the 
said  John  Lord  Rous  under  or  by  virtue  of  the  settlement  made  upon 
his  marriage  with  the  said  Charlotte  Maria  Lady  Rous,  his  then  wife, 
and  also  in  lieu  of  all  legacies  or  bequests  mentioned  and  bequeathed 
to  her  in  any  will  made  by  the  said  John  Lord  Rous  previous  to  the 
said  then  intended  marriage :  and  the  said  Nathaniel  Micklethwait,  in 
consideration  thereof  and  of  the  said  marriage,  and  for  making  a  provi- 
sion for  the  said  Charlotte  Marianne  Harriett  Rous,  his  then  intended 
wife,  in  case  she  should  happen  to  survive  him,  and  for  the  issue  of  the 
said  then  intended  marriage,  did  agree  to  settle  and  convey  his'  said 
estates  in  Hickling  and  adjoining  parishes  in  Norfolk  thereinafter 
released.  To  the  uses  and  upon  and  for  the  trusts,  intents,  and  purposes 
thereinafter  mentioned  concerning  the  same ;  and  also  to  enter  into  a 
covenant  to  charge  the  said  hereditaments  and  premises  so  devised  by 
the  said  will  of  the  said  John  Micklethwait,  deceased,  in  case  and  when 
and  so  soon  as  he  should  come  into  possession  thereof  by  virtue  of  the- 
said  will  and  deed  of  appointment,  with  the  payment  of  an  annual  sum 
or  yearly  rent-charge  of  500L  to  the  said  Charlotte  Marianne  Harriett 
*Rou3,  his  then  intended  wife,  during  her  life,  in  case  she  should  r^ono 
happen  to  survive  him  the  said  Nathaniel  Micklethwait  (No.  2),  ^ 
as  an  augmentation  of  her  jointure :  And  the  said  Nathaniel  Mickle- 
thwait (No.  2)  did  also  agree  to  pay  to  the  said  Thomas  Sherlock  Gooch 
and  Abraham  Whittaker,  previous  to  the  solemnization  of  the  said  mar- 
riage, the  sum  of  10,000/.  upon  the  trusts  thereinafter  declared. 

The  settlement  then  contains  a  conveyance  by  the  said  Nathaniel 
Micklethwait  (No.  2)  of  the  said  Hickling  estate  to  trustees,  to  the  use 
of  himself  for  life,  remainder  to  the  intent  that  Lady  Charlotte,  in  case 
she  should  survive  him,  might  receive  thereout  a  jointure  annuity  of 
1000?.  for  her  life,  with  the  usual  powers  of  entry  and  distress  for 
securing  and  enforcing  the  payment  of  the  same ;  and,  subject  thereto, 
to  the  use  of  the  said  Thomas  Sherlock  Gooch  and  Abraham  Whittaker 
for  one  thousand  years,  to  be  computed  from  the  decease  of  the  said 
Nathaniel  Micklethwait  (No.  2)  for  securing  the  payment  of  the  said 
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annuity  and  for  raising  15,000/.,  for  the  portions  of  the  younger  children 
of  the  said  then  intended  marriage  ;  and,  subject  thereto,  To  the  use  of 
the  said  Nathaniel  Micklcthwait  (No.  2),  in  fee.  The  said  Nathaniel 
Micklethwait  (No.  2)  then  by  the  said  indenture  of  settlement  co?e- 
nanted  with  the  said  trustees  that  he  would  in  case  and  when  and  as 
soon  as  he  should  by  virtue  of  the  said  therein  recited  will  of  the  said 
John  Micklethwait,  his  grandfather  (the  testator  of  1797),  and  of  the 
said  deed  of  appointment  of  the  29th  of  November,  1810,  be  in  the 
actual  possession  of  the  manors,  messuages,  lands,  tenements,  hereditar 
ments,  and  premises  thereby  devised  to  the  said  John  Micklethwait  the 
son  (the  testator  of  1822)  as  aforesaid,  well  and  effectually  limit  and 
appoint,  and  so  far  as  he  could  he  did  thereby  limit  and  appoint,  unto 
*80Q1  ^^^  ^^^^  Lady  Charlotte,  for  her  life,  in  ^augmentation  of  the 
J  jointure  thereinbefore  provided  for  her,  one  annual  sum  or  yearly 
rent-charge  of  500Z.,  to  be  payable  out  of  the  said  devised  premises,  and 
to  commence  immediately  after  the  decease  of  the  said  Nathaniel  Mickle- 
thwait (No.  2) ;  and  the  said  Nathaniel  Micklethwait  (No.  2)  also  by  the 
said  settlement  covenanted  that  he  would  limit  and  appoint  such  powers 
and  remedies  for  recovery  of  the  said  annuity  when  in  arrear,  and  snch 
term  or  terms  of  years  for  the  better  securing  the  payment  thereof,  to 
take  effect  immediately  after  his  decease,  as  were  usual  and  necessary 
and  expedient  in  that  behalf,  and  warranted  by  the  said  power. 

On  the  23d  of  May,  1812,  the  said  Nathaniel  Mieklethwait  (No.  2) 
executed  indentures  of  lease  and  release  and  settlement  dated  the  22d 
and  23d  of  May,  1812,  to  the  following  effect : — 

The  said  Nathaniel  Micklethwait  (No.  2^  thereby  settled  certain 
estates  in  Faversham  and  other  parishes  in  Norfolk,  of  about  the  value 
of  2520/.  per  annum ;  and  Elizabeth  Branthwayt,  widow,  who  was  en- 
titled for  her  life  in  part  of  the  same,  concurred  with  him  in  so  doing : 
and  the  said  Nathaniel  Micklethwait  (No.  2)  thereby  also  settled  the 
said  Beeston  estates  comprised  as  aforesaid  in  the  said  settlements  of 
1782  and  1804,  to  which  he  was  then  entitled  in  fee-simple  under  the 
recovery  deed  of  1805,  to  the  uses  following,  viz.,  as  to  the  parts  of  the 
said  Faversham  and  other  estates  to  which  the  said  Elizabeth  Bras* 
thwayt  was  as  aforesaid  entitled  for  her  life,  to  the  use  of  her  and  her 
assigns  for  her  life,  by  way  of  restoration  and  in  confirmation  of  her 
said  estate  for  life;  and,  as  to  the  other  estates,  and,  after  the  decease 
of  the  said  Elizabeth  Branthwayt,  as  to  the  parts  of  the  said  estate 
limited  to  her  for  her  life,  to  the  use  of  the  said  Nathaniel  Micklethwait 

*8101  ^^^*  ^^  ^"^^  ^^^  assigns  for  his  life,  with  a  ^limitation  to  trustees 
^  during  liis  life  to  support  contingent  remainders;  remainder  to 
the  use  of  the  said  Colonel  Micklethwait  and  bis  assigns  for  his  life, 
with  a  limitation  to  trustees  during  his  life  to  support  contingent  remain- 
ders ;  remainder  to  the  use  of  the  first  and  other  sons  successively  of 
the  said  Colonel  Micklethwait  in  tail  male ;  and,  on  failure  of  sueh 
issue,  as  to  the  parts  of  the  said  estates  in  Faversham,  in  which  the 
said  Elizabeth  Branthwayt  had  a  life  interest  as  aforesaid,  to  the  use  of 
the  said  Nathaniel  Micklethwait  (No.  2),  his  heirs  and  assigns,  but,  if  be 
died  without  issue  male  in  her  lifetime  (which  did  not  happen),  then  to 
the  uses  subsisting  therein  before  the  execution  of  the  said  indenture  of 
Battlement:  And,  as  to  all  other  the  said  estates  thereby  settled,  cod- 
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prising  the  said  Beeston  estates,  to  the  use  of  the  said  Nathaniel  Mick- 
lethwait  (No.  2),  his  heirs  and  assigns. 

On  the  24th  of  October,  1822,  the  said  John  Micklethwait  (the  tes- 
tator of  1822)  made  his  will,  bearing  date  that  day,  duly  executed  and 
attested  in  manner  then  by  law  required  to  pass  real  estate,  of  which 
the  following  is  a  copy : — 

'*  This  is  the  last  will  and  testament  of  me,  John  Micklethwait,  of 
Iridge  Place,  in  the  parish  of  Salehurst,  in  the  county  of  Sussex,  Esq., 
touching  the  disposition  of  such  temporal  estate  which  by  the  blessing 
of  Divine  Providence  I  have  been  endowed  with,  and  whereof  I  have 
an  absolute  right  of  disposal.  In  the  first  place,  it  is  my  particular 
wish  and  desire  that  all  my  just  debts,  whether  on  mortgage,  bond,  sim- 
ple contract,  or  otherwise,  shall  be  paid  off  and  discharged :  and,  for 
the  greater  facility  thereto,  and  in  order  the  better  to  secure  the  pay- 
ment of  the  several  pecuniary  legacies  by  me  hereinafter  given  and 
bequeathed,  I  give  and  devise  unto  my  friends  William  Alexander  Mofe- 
land,  of,  &c.,  and  John  Law  Hodges,  of,  &c.,  and  their  *heirs,  r^co-ii 
all  that  my  messuage  or  tenement,  buildings,  farm,  lands,  here-  ^ 
ditaments,  and  premises,  with  their  rights,  members,  and  appurtenances, 
situate,  lying,  and  being  in  the  parish  of  Sandhurst,  in  the  said  county 
of  Kent,  and  now  in  the  tenure  or  occupation  of  James  CoUens,  hi^ 
assigns  or  under-tenants ;  and  also  all  that  my  messuage  or  tenement, 
buildings,  farm,  lands,  hereditaments,  and  premises,  with  their  rights, 
members,  and  appurtenances,  situate,  lying,  and  being  in  the  parish  of 
Hawkhurst,  in  the  said  county  of  Kent,  and  now  in  the  tenure  or  occu- 
pation of  Edmund  Springett,  his  assigns  or  under-tenants ;  and  all  other 
my  messuages,  lands,  tenements,  hereditaments,  and  premises,  situate, 
lying,  and  being  in  the  said  parishes  of  Sandhurst  and  Hawkhurst,  or  either 
of  them,  To  hold  the  same  to  them  the  said  W.  A.  Moreland  and  J.  L: 
Hodges,  and  their  heirs,  upon  this  special  trust  and  confidence  neverth^ 
less  in  them  reposed, — that  they  the  said  W.  A.  Moreland  and  J.  L. 
Hodges,  or  the  survivor  of  them,  or  the  heirs  or  assigns  of  ^uch  sur- 
vivor, do  and  shall  as  soon  as  conveniently  may  be  after  my  decease,  sell 
and  dispose  of  my  said  messuages  or  tenements,  buildings,  farms,  lands, 
hereditaments,  and  premises,  situate  in  the  several  parishes  of  Sand- 
hurst-and  Hawkhurst  aforesaid,  either  together  or  in  lots  or  parceler, 
and  by  public  auction  or  private  contract,  as  they  or  he  in  their  or  his 
discretion  shall  judge  most  prudent,  for  the  best  price  or  prices  that  (ian 
reasonably  be  had  or  gotten  for  the  same :  and  upon  further  trust  id 
pay  and  apply  the  net  moneys  to  arise  by  such  sale,  and  the  rents  and 
profits  to  be  received  in  the  mean  time  and  until  such  sale,  in  aid  of  my 
personal  estate,  in,  for,  and  towards  the  discharge  and  satisfaction  of 
all  my  just  debts,  whether  on  mortgage,  bond,  simple  contract,  or  other- 
wise, and  also  in,  for,  and  towards  the  payment  and  satisfaction  of  th^ 
several  pecuniary  legacies  *by  me  hereinafter  given  and  bequeath-  r«oi  o 
ed ;  and,  in  case  of  any  surplus  of  the  said  trust  monevs  f^om  ^ 
and  after  such  payment,  discharge,  and  satisfaction  act  aforesaid,  then  F 
give  and  bequeath  such  surplus  ilioney  unto  my  nephew  Sothertbn' 
Sranthwayt  Micklethwait,  his  executors  and  administrators,  to  and  for 
his  and  their  own  sole  and  absolute  use  and  benefit:  And,  the  more 
effectually  to  enable  my  said  trustees,  or  the  survivor  of  thedi,  or  the 
heirs  or  assigns  of  such  survivor^  to  sell  and  dispone  of  my  said  m^* 
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Buagea  or  tenements,  buildings,  farms,  lands,  hereditaments,  and  pre- 
mises, situate  in  Sandhurst  and  Hawkhurst  aforesaid,  I  do  hereby 
declare  that  no  purchaser  or  purchasers  thereof,  or  of  any  part  thereof, 
shall  be  obliged  to  look  to  or  concern  himself,  herself,  or  themselves, 
after  payment  of  his,  her,  or  their  purchase  money  or  purchase-moneys, 
with  the  application  thereof  or  of  any  part  thereof,  but  that  the  receipt 
or  receipts  of  my  said  trustees,  or  the  survivor  of  them,  or  the  heirs  of 
such  survivor,  shall  at  all  times  be  an  effectual  discharge  or  discharges 
to  such  purchaser  or  purchasers  for  such  and  so  much  of  his,  her,  or 
their  purchase-money  or  purchase-moneys  as  in  such  receipt  or  receipts 
shall  be  expressed  or  acknowledged  to  be  received :  And  I  do  hereby  order 
and  direct  that  my  said  nephew  Sotherton  Branthwayt  Micklethwait 
shall  have  an  election  of  becoming  the  purchaser  of  my  said  estates  so 
given  and  devised  in  trust  to  be  sold  as  aforesaid  at  a  price  to  be  affixed 
by  the  fair  valuation  of  two  persons,  one  to  be  chosen  by  my  said  trustees 
or  the  survivor  of  them,  or  the  heirs  of  such  survivor,  and  the  other  by  the 
said  Sotherton  Branthwayt  Micklethwait,  or  in  case  of  a  difference  be- 
tween them,  then  by  the  valuation  of  a  third  person  to  be  chosen  by  the 
said  two  referees,  upon  condition  that  he  the  said  Sotherton  Branthwayt 
Micklethwait  shall  signify  his  wish  to  become  such  purchaser  within  six 
mo-itrt  '^'months  from  the  time  of  my  decease,  and  provided  he  the  said 

^  Sotherton  Branthwayt  Micklewait  shall  complete  such  purchase 
within  twelve  months  from  the  time  of  my  decease:  And  whereas  my 
much  respected  father,  John  Micklethwait,  deceased,  did  by  his  will, 
bearing  date  the  4th  of  December,  1797,  give  and  devise  (among  and 
together  with  several  other  estates)  certain  messuages,  lands,  and  here- 
ditaments situate  in  the  counties  of  Surrey  and  Middlesex,  and  in  the 
city  of  London,  therein  particularly  described,  to  the  use  of  me  for  life, 
with  remainder  to  the  use  of  my  heirs  in  tail  male,  and,  in  default  of 
such  issue,  to  the  use  of  my  nephew  Nathaniel  Micklethwait,  for  life, 
with  remainder  to  his  heirs  in  tail  male,  or  of  my  nephew  Sotherton 
Branthwayt  Micklethwait,  for  life,  with  remainder  to  his  heirs  in  tail 
male,  authorizing  or  giving  to  me  the  power  of  making  the  election  as 
to  which  of  my  said  nephews  and  his  heirs  in  tail  such  limitations  in 
remainder  should  first  pass  in  the  event  of  my  decease  without  leaving 
any  male  issue :  And  whereas,  by  a  codicil  to  the  said  will,  dated  the 
26th  of  February,  1799,  my  said  father  did  attempt  and  intend  to 
revoke  and  make  void  the  aevise  contained  in  his  said  will  so  far  as 
regarded  the  said  messuages,  landd,  and  hereditaments  situate  in  the 
counties  of  Surrey  and  Middlesex,  and  in  the  city  of  London ;  and  he 
did  thereby  attempt  and  intend  to  give  and  devise  the  same  unto  my 
brother  Jonathan  George  Micklethwait,  his  heirs  and  assigns,  for  ever ; 
but,  such  codicil  having  been  published  in  the  presence  of  and  attested 
by  two  witnesses  onlv,  the  same  was  inoperative  as  to  the  above-men- 
tioned revocation  and  devise  therein :  And  whereas,  under  and  by  vir- 
tue and  in  exercise  of  the  power  and  authority  to  me  siven  in  and  by 
mj  said  father's  will,  I  have  heretofore  made  an  election  by  limiting 
and  directing  from  and  immediately  after  my  decease  without  issue  male, 
mQ-tA-i   *^^^  ^^^  every  the  messuages,  lands,  tenements,  hereditaments, 

-■  and  premises  devised  by  the  said  will  as  aforesaid,  unto  my  said 
nephew  Nathaniel  Micklethwait,  for  the  term  of  his  natural  life,  with 
remainder  to  his  first  and  other  sons  and  their  heirs  in  tail  male:  never- 
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theless,  it  is  my  wish  and  desire  that  the  said  codicil  to  my  father's  will 
should  bo  confirmed,  and  the  devise  therein  of  the  said  messuages,  lands, 
and  hereditaments  situate  in  the  counties  of  Surrey  and  Middlesex,  and 
in  the  city  of  London,  to  my  brother  Jonathan  George  Micklethwait  and 
his  heirs  and  assigns  for  ever  should  be  fully  and  legally  established : 
And  whereas  it  is  my  expectation  that  my  nephew  Edward  Mickle- 
thwait will   be   provided   for  by  his   maternal   relations:   Now,  I  do 
hereby  give,    devise,    and   bequeath   unto   my  nephew  John   Mickle- 
thwait (eldest  son  of  my  said  brother  Jonathan  George  Micklethwait) 
and  his  assigns,  for  and  during  the  term  of  his  natural  life,  one  annuity 
or  clear  yearly  rent-charge  of  100^.  sterling :  Also,  I  give,  devise,  and 
bequeath  unto  my  said  nephew  Edward  Micklethwait  (the  other  son 
of  my  said  brother  Jonathan  George  Micklethwait)  and  his  assigns, 
for  and  during  the  term  of  his  natural  life,  one  annuity  or  clear  yearly 
rent-charge  of  501,  sterling :  Also  I  give,  devise,  and  bequeath  unto 
mj  sister-in-law  Mary  Gorthine,  spinster,  and   her  assigns,  for  and 
daring  the  term  of  her  natural  life,  one  annuity  or  clear  yearly  rent- 
charge  of  100/.  sterling :  Also,  I  give,  devise,  and  bequeath  unto  Mary 
Pooke,  of  Salehurst,  aforesaid,  spinster,  and  her  assigns,  for  and  during 
the  term  of  her  natural  life,  one  annuity  or  yearly  rent-charge  of  40L 
sterling :  All  which  said  several  annuities  or  yearly  rent-charges  I  do 
direct  shall  be  paid  from  and  out  of,  and  be  charged  on  the  hereditaments 
and  real  estate  hereinafter  given  and  devised,  by  two  equal  half-yearly  pay- 
ments, on  Lady  Day  and  Michaelmas  Day  in  every  year,  and  the  first  pay- 
ment *  thereof  to  begin  and  be  made  on  such  of  the  said  days  as   t^eqic 
shall  next  happen  after  my  decease :  And  I  do  hereby  order  and   ^ 
direct,  that,  in  case  the  said  annuities  or  yearly  rent-charges,  or  any  or 
either  of  them,  or  any  part  thereof,  shall  be  in  arrear  and  unpaid  over  and 
above  the  space  of  thirty  days  from  and  after  the  several  days  above 
mentioned  and  appointed  for  payment  thereof,  it  shall  and  may  be  lawful 
to  and  for  the  said  John  Micklethwait,  Edward  Micklethwait,  Mary  Gor- 
thine, and  Mary  Pooke,  respectively,  or  their  respective  assigns,  from 
time  to  time  to  recover  and  raise  the  same  by  distress  and  sale  of  the 
effects  on  all  or  any  part  of  the  said  hereditaments  and  real  estate  so 
charged  therewith,  in  like  manner  as  rent  may  be  recovered  in  case  of 
non-payment :  And,  subject  to  and  chargeable  with  the  payment  of  the 
several  annuities  or  yearly  rent-charges  aforesaid,  and  to  the  power  and 
remedy  for  recovery  thereof  in  manner  as  aforesaid,  I  give  and  devise 
all  and  every  of  my  manors,  messuages,  farms,  lands,  tithes,  tenements, 
hereditaments,  and  real  estate  whatsoever,  whether  in  possession,  rever- 
sion, remainder,  or  expectancy,  and  whether  situate  in  the  county  of 
Sussex  or  elsewhere  (except  Sandhurst  and  Hawkhurst  aforesaid),  unto 
my  aforesaid  friends  William  Alexander  Moreland  and  John  Law  Hodges, 
and  their  heirs.  To  hold  the  same  unto  the  said  William  Alexander 
Moreland  and  John  Law  Hodges  and  their  heirs  for  ever.  To  the  several 
uses,  upon  the  trusts,  and  under  and  subject  to  the  powers,  provisoes, 
and  limitations  hereinafter  expressed  and  declared  of  and  concerning 
the  same,  that  is  to  say.  To  the  use  of  my  said  nephew  Sotherton 
Branthwayt  Micklethwait,  and  his  assigns,  for  and  during  the  term  of 
bis  natural  life  (without  impeachment  of  waste) ;  and,  from  and  after 
the  determination  of  that  estate,  To  the  use  of  the  said  William  Alex- 


815         MICKLETHWAIT  t.  MICKLETHWAIT.    T.  T.  1858. 

♦ftlfll  *^^®^  Moreland  and  John  Law  Hodges  and  *their  heirs  during 
J  the  natural  life  of  my  said  nephew  Sotherton  Branthwayt  Mickle- 
thwait,  in  trust  to  support  the  contingent  uses  and  estates  h^^reinafter 
limited  from  being  defeated  or  destroyed,  and  for  that  purpose  to  make 
entries  and  bring  actions,  as  the  case  may  require,  yet  nevertheless  to 
permit  and  suifer  my  said  nephew  Sotherton  Branthwayt  Miek let h wait 
and  his  assigns  to  receive  and  take  the  rents,  issues,  and  profits  thereof 
during  the  term  of  his  natural  life ;  and,  from  and  after  his  decease,  to 
the  use  of  the  first  son  of  the  body  of  the  said  Sotherton  Branthwayt 
Micklethwait  lawfully  begotten,  and  the  heirs  male  of  the  body  of  such 
first  son  lawfully  issuing ;  and,  in  default  of  such  issue,  to  tlie  use  of 
the  second,  third,  fourth,  and  all  and  every  other  son  and  sons  of  the 
body  of  my  said  nephew  Sotherton  Branthwayt  Micklethwait  lawfully  to 
be  begotten,  severally,  successively,  and  in  remainder,  one  after  another, 
in  order  and  course  as  they  shall  be  in  seniority  of  age  and  priority  of  birth, 
and  the  several  and  respective  heirs  male  of  the  body  and  bodies  of  all 
and  every  such  son  and  sons  lawfully  issuing,  the  elder  of  such  son  and 
sons,  and  the  heirs  male  of  his  and  their  body  and  bodies,  being  always 
to  be  preferred  and  to  take  before  the  younger  of  such  son  and  sons  and 
the  heirs  male  of  his  and  their  body  and  bodies  lawfully  issuing :  And, 
in  default  of  such  issue.  To  the  use  of  my  aforesaid  brother  Jonathan 
George  Micklethwait,  and  his  assigns,  for  and  during  the  term  of  his 
natural  life ;  and,  from  and  after  the  decease  of  my  said  brother  Jonathan 
George  Micklethwait,  then  to  the  use  of  my  said  nephew  John  Mickle- 
thwait (the  eldest  son  of  my  said  brother  Jonathan  George  Mickle- 
thwait), and  his  assigns,  for  and  during  the  term  of  his  natural  life 
(without  impeachment  of  waste) ;  and,  from  and  after  the  determination 
of  that  estate,  to  the  use  of  the  said  William  Alexander  Moreland  and 
♦8171  ^^^^  *Law  Hodges  and  their  heirs,  during  the  natural  life  of  my 
^  said  nephew  John  Micklethwait,  in  trust. to  support  the  contingent 
uses  and  estates  hereinafter  limited  from  being  defeated  or  destroyed,  and 
for  that  purpose  to  make  entries  and  bring  actions  as  occasion  shall 
require,  yet  nevertheless  to  permit  and  suffer  my  said  nephew  John 
Micklethwait  and  his  assigns  to  receive  and  take  the  rents,  issues,  and 
profits  thereof  during  the  term  of  his  natural  life ;  and,  from  and  after  hb 
decease,  to  the  use  of  the  first  son  of  the  body  of  my  said  nephew  John 
Micklethwait  lawfully  to  be  begotten,  and  the  heirs  male  of  the  body  of 
such  first  son  lawfully  issuing ;  and,  in  default  of  such  issue,  to  the  use  of  the 
second,  third,  fourth,  and  all  and  every  other  son  and  sons  of  the  body  of 
the  said  John  Micklethwait  lawfully  to  be  begotten,  severally,  successively, 
and  in  remainder,  one  after  another,  in  order  and  course  as  thej  shall 
respectively  be  in  seniority  of  age  and  priority  of  birth,  and  the  several 
and  respective  heirs  male  of  the  body  and  bodies  of  all  and  evcrj  snch 
son  and  sons  lawfully  issuing,  the  elder  of  such  son  and  son^,  and  the 
heirs  male  of  his  and  their  body  and  bodies  lawfully  issuing,  being  always 
to  be  preferred  and  to  take  before  the  younger  of  such  son  and  sons  and 
the  heirs  male  of  his  and  their  body  and  bodies  lawfully  issuing :  Pro- 
vided, nevertheless,  that,  if  my  said  nephew  Nathaniel  Micklethwait  and 
his  first  t)r  other  son  or  sons,  or  his  or  their  heirs,  do  and  shall  in  the 
lifetime  of  my  said  brother  Jonathan  George  Micklethwait,  fully  and 
effectually  confirm  and  establish  the  aforesaid  codicil  to  my  father's  will, 
by  legally  and  effectually  conveying  and  assuring  the  said  messuages, 
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lands,  and  hereditaments  situate  in  the  counties  of  Surrey  and  Middlesex* 
and  in  the  city  of  London,  unto  and  to  the  use  of  my  said  brother  Jonathan 
George  Micklethwait,  his  heirs  and  assigns  for  ever,  that  then  and  in 
Bach  case  the  ^devise  and  limitation  hereinbefore  made  in  favour  of  r^cofo 
my  said  brother  Jonathan  George  Micklethwait  for  life,  and  of  my  ^ 
said  nephew  John  Micklethwait,  his  son,  and  the  first  and  other  sons  of  his 
body,  in  tail  male  as  aforesaid,  shall  from  thenceforth  cease  and  become 
Toid,  and  immediately  on  such  event,  or  otherwise  in  default  of  such 
issue  as  aforesaid  of  my  said  nephew  John  Micklethwait,  then  all  and 
every  of  my  aforesaid  manors,  messuages,  farms,  lands,  tithes,  tenements, 
hereditaments,  and  real  estate  in  Sussex  or  elsewhere  (except  in  Sand* 
hurst  and  Hawkhurst  aforesaid),  are  to  go  and  pass  to  the  use  of  my 
great-nephew  John  Nathaniel  Micklethwait,  second  son  of  my  said 
nephew  Nathaniel  Micklethwait,  and  his  assigns,  for  and  during  the 
term  of  his  natural  life  (without  impeachment  of  waste) ;  and,  from  and 
after  the  determination  of  that  estate,  to  the  use  of  the  said  William 
Alexander  Moreland  and  John  Law  Hodges,  and  their  heirs,  during  the 
natural  life  of  the  said  John  Nathaniel  Micklethwait,  in  trust  to  support 
the  contingent  uses  and  estates  hereinafter  limited  from  being  defeated 
or  destroyed,  and  for  that  purpose  to  make  entries  and  bring  actions 
as  occasion  may  require,  yet  nevertheless  to  permit  and  suffer  the  said 
John  Nathaniel  Micklethwait  and  his  assigns  to  receive  and  take  the  rents, 
isBues,  and  profits  thereof  during  the  term  of  his  natural  life ;  and,  from 
and  after  his  decease,  to  the  use  of  the  first  son  of  the  body  of  the  said 
John  Nathaniel  Micklethwait  lawfully  to  be  begotten,  and  the  heirs  male 
of  the  body  of  such  first  son  lawfully  issuing ;  and,  in  default  of  such  issue, 
to  the  use  of  the  second,  third,  fourth,  and  all  and  every  other  son  and 
sons  of  the  body  of  the  said  John  Nathaniel  Micklethwait,  lawfully  to  b# 
begotten,  severally,  successively,  and  in  remainder,  one  after  another,  as 
they  shall  respectively  be  in  seniority  of  age  and  priority  of  birth,  and  the 
^several  and  respective  heirs  male  of  the  body  and  bodies  of  all  r^co-io 
and  every  such  son  and  sons  lawfully  issuing,  the  elder  of  such  *- 
son  and  sons,  and  the  heirs  male  of  his  and  their  body  and  bodies  law- 
fully issuing,  being  always  to  be  preferred  and  to  take  before  the  younger 
of  such  son  and  sons,  and  the  heirs  male  of  his  and  their  body  and 
bodies  lawfully  issuing :  and,  in  default  of  such  issue,  to  the  use  of  the 
third,  fourth,  fifth,  and  all  and  every  other  son  and  sons  (except  the 
eldest  son)  of  my  said  nephew  Nathaniel  Micklethwait  lawfully  to  be 
begotten,  severally,  successively,  and  in  remainder,  one  after  another, 
as  they  shall  respectively  be  in  seniority  of  age  and  priority  of  birth. 
and  the  several  and  respective  heirs  male  of  the  body  and  bodies  of  all 
and  every  such  son  and  sons  (except  such  eldest  son)  lawfully  issuing, 
the  elder  of  such  son  and  sons  (except  as  aforesaid),  and  the  heirs  male 
of  his  and  their  body  and  bodies,  being  always  to  be  preferred  and  to 
take  before  the  younger  of  such  son  and  sons  and  the  heirs  male  of  his 
and  their  body  and  bodies  lawfully  issuing ;  and,  in  default  of  such  issue, 
to  the  use  of  the  right  heirs  of  my  said  brother  Jonathan  George  Mickle- 
thwait for  ever;  And,  as  by  possibility  it  may  so  happen,  that,  from 
and  after  the  second,  third,  fourth,  or  other  younger  son  of  my  said 
nephew  Nathaniel  Micklethwait,  or  the  heirs  male  of  his  or  their  respect- 
ive body  or  bodies,  shall,  under  the  limitations  aforesaid,  have  come  into 
possession  of  my  said  hereditaments  and  real  estate,  the  eldest  or  eld^r 
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son  of  my  said  nephew  Nathaniel  Mickletbwait,  or  the  heirs  male  of  his 
body,  may  die  and  become  extinct,  so  that  the  second  or  other  younger 
Bon  of  my  said  nephew  Nathaniel  Micklethwait,  or  the  heirs  male  of  the 
body  of  such  second  or  other  younger  son,  may  become  entitled  to  the 
property  settled  on  the  marriage  of  the  said  Nathaniel  Micklethwait,  in 
*82m   ^^^  character  of  the  *then  heir  male  of  his  body ;  Now,  in  order 

-■  to  prevent  the  union  of  the  two  estates  in  the  same  person,  whilst 
there  is  in  existence  a  younger  son,  or  an  heir  male  of  the  body  of  a 
younger  son,  of  my  said  nephew  Nathaniel  Micklethwait,  I  do  by  this 
my  will  direct  and  declare,  that,  in  case  the  second,  third,  fourth,  or 
other  younger  son,  or  the  heirs  male  of  the  body  of  such  younger  son  or 
sons,  shall,  by  the  death  or  failure  of  issue  male  of  the  eldest  or  other 
elder  son,  become  entitled  to  the  said  settled  property  of  my  said  nephew 
Nathaniel  Micklethwait,  as  the  heir  male  of  his  body,  Then  the  libiita- 
tions  in  this  my  will  in  favour  of  such  second  or  other  younger  son,  so 
becoming  entitled,  shall,  from  and  immediately  after  such  event,  cease 
and  become  void,  and  the  next  younger  son  of  my  said  ne^phew  Nathan- 
iel Micklethwait,  and  the  heirs  male  of  his  body,  shall,  under  the  limi- 
tations of  this  my  will,  become  entitled  to  my  hereditaments  and  real 
estate  aforesaid  in  such  manner  in  every  respect  as  if  his  next  elder 
brother,  or  the  issue  male  of  his  body,  had  been  dead  or  become  extinct: 
And  my  will  is,  and  I  do  hereby  order  and  direct,  that  it  shall  and  may 
be  lawful  to  and  for  my  said  nephew  Sotherton  Bra  nth  way  t  Mickle- 
thwait, my  said  nephew  John  Micklethwait,  and  the  said  John  Nathaniel 
Micklethwait,  and  each  and  every  of  them,  as  and  when  they  shall  or 
may  happen  respectively  to  come  into  possession  of  my  said  manors, 
messuages,  farms,  lands,  tithes,  tenements,  hereditaments,  and  real  estate 
BO  limited  in  use  to  them  respectively  as  aforesaid,  by  any  writing  or 
writings  signed  and  sealed  by  them  respectively  in  the  presence  of  and 
to  be  attested  by  two  or  more  credible  witnesses,  to  demise  and  lease  all 
or  any  part  of  the  same  manors,  messuages,  farms,  lands,  tithes,  tene- 
ments, and  real  estate,  to  any  person  or  persons  whomsoever,  for  any 
410011   ^^^^  ^^  terms  not  exceeding  fourteen  years,  in  possession,  *and 

-^  not  in  reversion,  so  as  upon  every  such  lease  and  leases  the  best 
and  most  improved  yearly  rent  or  rents  be  reserved  and  made  payable 
half-yearly  or  quarterly  that  can  reasonably  be  obtained,  without  taking 
any  fine,  foregift,  or  other  thing  by  way  of  premium  for  the  same,  and 
BO  as  such  lease  or  leases  do  contain  the  usual  covenants  and  conditions 
on  the  part  or  parts  of  the  lessee  or  lessees,  and  be  not  made  dispunish- 
able for  waste  by  any  express  words  therein  contained,  and  so  as  the 
respective  lessees  do  execute  the  original  leases,  or  duplicates  or  coun- 
terparts thereof:  And,  in  consideration  of  the  great  regard  and  respect 
which  I  have  and  bear  for  the  family  of  my  much-honoured  mother, 
Elizabeth  Micklethwait,  deceased,  before  Elizabeth  Peckham,  spinster, 
through  the  benevolence  of  which  family  I  am  possessed  of  the  greater 
part  of  my  real  estates  in  Sussex  and  Kent,  I  do  by  this  my  will  order 
and  direct  that  my  said  nephew  Sotherton  Branthwayt  Micklethwait, 
and  the  several  other  person  and  persons  (except  my  said  bi^other  Jona- 
than George  Micklethwait)  who  shall  in  succession  become  entitled  to 
my  said  manors,  messuages,  farms,  lands,  tithes,  tenements,  heredita- 
ments, and  real  estates  aforesaid,  by  virtue  of  the  aforesaid  limitations 
in  this  my  will  contained,  shall  severally  and  successively  as  they  shall 
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come  into  the  possession  thereof,  take  the  surname  and  bear  the  nrros 
of  Peckham  jointly  with  those  of  Micklethwait,  and  shall  for  that  pur- 
pose solicit  for  and  obtain  due  license  bj  His  Majesty's  sign-manual, 
and  procure  the  same  to  be  duly  recorded  in  the  Herald *s  Office  of  this 
kingdom :  And,  as  touching  my  personal  estate,  I  give  and  dispose 
thereof  in  manner  following,  ic,  &c. :  And  I  make,  nominate,  consti- 
tute, and  appoint  my  said  nephew  Sotherton  Branthwait  Micklethwait 
sole  executor  of  this  my  last  will  and  testament/'  &c. 

The  said  John  Micklethwait  (the  testator  of  1822)  *was  at  the  r+ooo 
time  of  making  his  will,  and  at  the  time  of  his  death,  seised  in   ^ 
fee-simple  of  certain  estates  in  the  county  of  Sussex,  known  as  '^  The 
Iridge  estates,*'  being  of  the  value  of  2800/.  per  annum  or  thereabouts, 
and  being  a  portion  of  the  property  devised  by  his  said  will. 

The  said  John  Micklethwait  (the  testator  of  1822)  died  in  the  month 
of  April,  1824,  ivithout  having  revoked  or  altered  his  said  will,  and 
without  having  had  any  children. 

Up  to  about  this  period,  Nathaniel  Micklethwait,  No.  2,  resided  at 
Beeston  House,  which  was  the  family  mansion  of  the  Micklethwaits,  and 
part  of  the  property  comprised  in  the  settlements  of  1782  and  1804  and 
1812.  There  was  no  family  residence  on  any  of  the  estates  devised  by 
the  will  of  1797. 

The  property  sought  to  be  recovered  in  this  action  forms  part  of  the 
said  Iridge  estates  devised  by  the  said  testator  of  1822. 

At  the  time  when  the  said  John  Micklethwait  (the  testator  of  1822) 
made  his  said  will,  Messrs.  Richard  Owen  Stone  and  William  Owen  Stone 
carried  on  business  in  partnership  as  solicitors  at  Mayfield,  in  Sussex,  and 
were  at  that  time  the  solicitors  of  the  said  John  Micklethwait  (the  testator 
of  1822),  and  were  employed  by  him  to  prepare  his  said  will ;  and  the  said 
Richard  0.  Stone  was  one  of  the  attesting  witnesses  to  the  execution 
thereof.  Richard  Owen  Stone  died  in  1824;  and  William  Owen  Stone, 
his  son  and  partner,  continued  the  business,  and  took  into  partnership  Mr. 
Donald  Barclay,  and  they  carried  on  business  in  partnership  at  the  same 
office  in  Mayfield  until  William  Owen  Stone's  death  in  1839.  After 
the  death  of  William  Owen  Stone,  Mr.  Barclay  continued  the  business, 
and  subsequently  took  Mr.  Henry  King  into  partnership.  They  carried 
on  their  business  at  a  different  office  from  that  in  which  *the  r:|iooQ 
husiness  had  been  carried  on  during  the  lifetime  of  the  Stones ;  ^ 
and  quantities  of  papers,  including  several  papers  which  belonged  to 
the  Micklethwaits,  were  removed  from  the  one  office  to  the  other. 
Among  the  papers  which  were  so  removed,  two  papers  have  been  found. 
The  first  is  in  the  handwriting  partly  of  the  said  Richard  Owen  Stone, 
and  partly  of  Benjamin  Buss,  who  at  that  time  was  the  clerk  of  the  said 
Richard  Owen  Stone  and  William  Owen  Stone,  and  contains  an  exact 
copy  of  the  said  will  of  the  said  John  Micklethwait  (the  testator  of  1822), 
and  is  in  fact  the  original  draft  from  which  the  said  will  was  engrossed 
for  the  purpose  of  being  executed.  The  second  paper  was  found  folded 
up  inside  the  first  paper,  and  is  entirely  in  the  handwriting  of  the 
said  Richard  Owen  Stone;  but  Benjamin  Buss  believes  that  certain  pencil 
'*  ticks,"  one  of  which  is  placed  against  each  clause  in  the  paper,  were 
put  there  by  him.  He  does  not  recollect  making  the  *'  ticks"  or  recog- 
nise thorn  as  being  in  his  handwriting;   but  he  thinks  they  are  his, 
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because  it  would  have  been  part  of  his  duty  to  put  them  there.     Ihfi 
following  is  a  copy  of  the  said  second  paper : — 

^'Disposal  by  testament. 

'^  Devise  estates  in  Sandhurst  and  Hawkhurst  to  W.  A.  Moreland  and 
J.  L.  Hodges,  in  trust  to  sell  and  to  apply  proceeds  in  discharge  of  debts, 
and  towards  payment  of  pecuniary  legacies,  and  to  pay  residue  to  S.  B. 
Micklethwait,  Esq.,  who  is  to  have  the  election  of  becoming  purchaser 
at  a  valuation  [six  instead  of  three  months  for  election]. 

'*  Recite  property  settled  on  Mr.  N.  Micklethwait,  and  the  expectation 
of  nephew  Edward  Micklethwait's  being  provided  for. 

'« Devise  to  nephew  John,  eldest  son  of  Mr.  J.  G.  Micklethwait, 
jannuity  of  lOOZ. :  to  nephew  Edward  Micklethwait,  annuity  of  50L :  to 
Mrs.  Gorthine,  an  annuity  of  100/. 

M€)A'%       *"  Subject  to  the  above  annuities,  give  the  residue  of  real 
^  estates  to  trustees  and  their  heirs. 

^'  To  the  use  of  nephew  S.  B.  M.  for  life ; 

"  Remainder  to  his  first  and  other  sons  in  tail  male :  in  default  of 
fiuch  issue,  to  brother  J«  G.  Micklethwait,  for  life ; 

'^  Remainder  to  nephew  John  Micklethwait,  for  life  ; 

"  Remainder  to  first  and  other  sons  of  nephew  John  Micklethwait. 

'^  Clause,  if  father's  will  confirmed  as  to  the  property  in  London  and 
Croydon,  the  limitation  to  brother  J.  G.  and  to  nephew  and  his  first  and 
other  sons  to  immediately  oease. 

*'  In  default  of  such  issue  of  nephew  John,  or  in  the  event  of  confinna- 
tion,  which  shall  first  happen,  then  to  John  Nathaniel  Micklethwait 
{second  son  of  nephew  Nathaniel  Micklethwait),  for  life ; 

*^  Remainder  to  his  first  and  other  sons  in  tail  male.  In  default  of 
such  issue,  remainder  to  the  third,  fourth,  fifth,  and  all  other  (except 
the  eldest  son)  of  Nathaniel  Micklethwait,  in  tail  male. 

^'  Proviso,  as  in  codicU,  to  prevent  the  two  estates,  t.  e.  the  one  already 
settled  on  nephew  Nathaniel  and  Mr.  Micklethwait's  estate  getting  into 
the  possession  of  the  same  person. 

*^  In  default  of  all  the  issue  of  nephew  Nathaniel  (except  his  eldest 
son,  or  the  issue  of  such  eldest  son), 

^'  Then  to  brother  J.  G.  Micklethwait,  his  heirs  and  assigns,  for  ever. 

^^  Clause  for  letting  leases  as  restricted. 

^^  Clause  also  as  to  the  taking  the  surname  and  bearing  the  anna  of 
Peckham  jointly  with  Micklethwait." 

[Then  followed  the  heads  of  the  provisions  as  to  the  disposal  of  the 
personal  estate  of  the  testator.] 

These  two  papers  were  to  be  treated  as  part  of  the  case. 
^oQc-i  *Upon  the  death  of  the  said  John  Micklethwait  (the  testator 
J  of  1822),  the  said  Sotherton  Branthwayt  Micklethwait,  who  w 
created  a  baronet,  and  was  also  known  as  Sir  Peckham  Micklethwait, 
entered  into  possession  of  the  said  Iridge  estates  under  the  said  will  of 
the  24th  of  October,  1822,  and  continued  in  possession  thereof  until  his 
death  without  issue  in  September,  1858 ;  and,  upon  such  death  of  the 
said  John  Micklethwait  (the  testator  of  1822),  the  said  Nathaniel 
Micklethwait  (No.  2)  entered  into  possession  of  the  estates  devised  by 
the  said  will  of  the  4th  of  December,  1797. 

On  the  6th  of  April,  182G,  the  said  Nathaniel  Micklethwait  (No.  3) 
and  the  said  Colonel   Micklethwait  did,  in  the   lifetime  of  the  said 
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Jonathan  George  Micklethwait,  fully  and  effectually  confirm  and 
establish  the  said  attempted  codicil  to  the  will  of  the  said  John  Mickle- 
thwait (the  testator  of  1797),  by  legally  and  effectually  conveying  and 
assuring  the  said  property  situate  in  the  counties  of  Surrey  and  Middle- 
sex, and  in  the  city  of  London,  unto  and  to  the  use  of  the  said  Jonathan 
Oeorge  Micklethwait  in  fee ;  and  thereupon  the  devise  and  limitation 
contained  in  the  said  will  of  the  said  John  Micklethwait  (the  testator  of 
1822)  in  favour  of  the  said  Jonathan  George  Micklethwait  and  of  John 
Micklethwait  his  son,  and  the  first  and  other  sons  of  his  body  in  tail 
male,  ceased  and  became  void. 

The  value  of  the  estates  devised  by  the  will  of  1797,  exclusive  of  the 
portion  conveyed  to  Jonathan  George  Micklethwait  as  before  mentioned, 
is  4870/.  per  annum. 

There  was  issue  of  the  said  marriage  of  the  said  Nathaniel  Mickle- 
thwait (No.  2)  and  the  said  Charlotte  Marianne  Harriett  Rous  six  sons, 
of  whom  John  Nathaniel  Micklethwait,  the  defendant  in  this  action,  was 
the  eldest,  and  Henry  Sharnborne  Nathaniel  Micklethwait,  the  plaintiff' 
in  this  action,  was  the  second.  '''Upon  the  death  of  the  said  r«Qog 
Sir  Peckham  Micklethwait,  the  defendant  entered  into  possession  ^ 
of  the  said  Iridge  estates  under  the  said  will  of  the  24th  of  October, 
1822,  and  from  thence  hitherto  hath  been  and  still  is  in  occupation  and 
possession  of  the  same. 

The  said  Nathaniel  Micklethwait  (No.  2)  died  on  the  6th  of  January, 
1856;  and,  upon  his  death,  the  said  Colonel  Micklethwait  entered  into 
possession  of  the  estates  in  the  counties  of  Norfolk,  Suffblk,  and  Essex, 
and  in  the  city  of  Norwich,  and  in  the  county  of  Westmeath,  devised 
by  the  said  will  of  the  4th  of  December,  1797,  and  also  the  estates 
comprised  in  the  settlements  of  1804,  and  1810,  and  1812,  severally 
mentioned  in  the  will  of  the  29th  of  May,  1852,  hereinafter  referred  to, 
and  died  on  the  18th  of  July,  1856,  without  having  been  married,  and 
without  having  barred  the  estate-tail  in  any  of  the  property  devised  by 
the  said  will  of  the  said  John  Micklethwait,  the  testator  of  1797. 

The  said  Nathaniel  Micklethwait  (No.  2)  duly  made  and  published  his 
will,  dated  the  29th  of  May,  1852,  executed  so  as  to  pass  real  estates ; 
and  thereby  he  devised  his  said  manors  and  estates  hereinbefore  called 
the  Hickling  estates,  and  all  other  his  estates  belonging  to  him  in  fee- 
simple  in  possession,  to  trustees,  for  a  term  of  years,  for  raising  a  sum 
of  money  therein  mentioned ;  and,  subject  thereto,  to  his  eldest  son,  the 
said  Nathaniel  Waldegrave  John  Branthwayt  Micklethwait  (called  in 
this  case  Colonel  Micklethwait),  for  life  ;  with  remainder  to  his  first  and 
other  sons  successively  on  tail  male;  and,  in  failure  of  his  issue,  the 
testator  devised,  not  only  the  said  several  estates,  but  also  the  said  manor 
and  site  of  Faversham  Hall,  and  estates  in  Faversham,  Gostessey,  Dray- 
ton, Attlebridge,  Eingland,  Morton,  Beeston,  and  Sprowston,  com- 
prised in  and  settled  by  the  said  indentures  of  the  22d  and  23d  of  May, 
1812,  to  his  second  son,  the  said  John  Nathaniel  '^Micklethwait,  rn^oov 
the  defendant,  for  life ;  with  remainder  to  his  first  and  other  sons  ^ 
successively  in  tail  male ;  and,  on  failure  of  such  issue,  to  his  third  son, 
the  said  Henry  Sharnborne  Nathaniel  Micklethwait,  the  plaintiff,  for 
life,  with  remainder  to  his  first  and  other  sons  successively  in  tail  male, 
with  remainders  over  in  like  manner  to  the  testator's  other  sons,  daugh- 
ters, and  grandchildren  successively  for  life,  and  to  their  children  in  tail: 
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And,  after  reciting  that  he  was  seised  or  entitled  for  his  life  of  and  to, 
not  only  the  said  manors,  hereditaments,  and  real  estates  comprised  in 
the  said  indentures  of  the  22d  and  23d  of  May,  1812,  but,  also  of  and 
to  divers  other  considerable  real  estates  in  England  and  Ireland,  with 
remainders  respectively  to  his  said  sons  successively  in  tail  male, — the 
said  testator  declared  that  the  several  gifts  and  devises  thereinbefore 
contained  of  his  said  manors  and  estates  thereinbefore  devised  to  or  in 
favour  of  his  said  sons  respectively  for  life,  were  so  made,  and  should 
be  accepted  by  them  respectively,  upon  condition  that  each  and  every 
of  his  said  sons  respectively  who  should  after  his  decease  become  seised 
or  entitled  of  and  to  the  said  manors  and  real  estates  of  or  to  which 
he  the  said  testator  was  so  seised  or  entitled  for  his  life  as  aforesaid  for 
any  estate  in  tail,  should  within  twelve  calendar  months  next  after  he 
should  be  in  possession  of  the  same,  make  and  execute  all  such  legal  and 
proper  deeds  as  should  be  requisite  or  proper,  not  only  legally  and 
effectually  to  bar  and  destroy  such  estate-tail,  but  also  to  settle  and 
assure  the  said  manors  and  real  estates  to  the  uses,  estates,  &c.,  therein- 
before limited,  created,  and  expressed  of  the  said  testator's  said  manors 
and  estates  in  Hickling,  Stalham,  Ingham,  and  Sutton,  after  and  sub- 
sequent to  the  said  term,  with  a  limitation  over  to  the  next  person  in 
remainder,  in  case  of  refusal  or  neglect  of  any  son  to  make  such  deeds 
within  the  aforesaid  time. 

*ft2ftl  *The  above-mentioned  condition  was  performed  by  the  dc- 
^  fendant  on  the  16th  of  June,  1857,  executing  disentailing  deeds 
of  all  the  property  then  vested  in  him  in  tail,  including  the  estates 
devised  in  1797,  and  appointed  in  November,  1810,  and  settling  such 
property  as  directed  by  the  last-mentioned  will  of  1852. 

Upon  the  death  of  the  said  Colonel  Micklethwait,  the  defendant 
entered  into  possession  of  the  said  estates  in  the  counties  of  Norfolk, 
Suffolk,  and  Essex,  and  in  the  city  of  Norwich,  and  in  the  county  of 
Westmeath,  in  Ireland,  devised  by  the  testator  of  1797,  and  the  Ilickling 
and  other  estates  comprised  in  the  settlements  of  1804  and  1810,  and 
in  the  deed  of  1812,  severally  mentioned  in  the  will  of  1852,  except  the 
estates  conveyed  to  Jonathan  George  Micklethwait  as  hereinbefore 
mentioned,  and  from  thence  hitherto  has  been  and  still  is  in  possession 
of  the  same. 

Neither  the  plaintiff  nor  the  defendant  has  at  any  time  taken  or  borne 
the  surname  or  arms  of  Peckham  jointly  with  those  of  Micklethwait; 
nor  has  either  of  them  for  that  purpose  solicited  for  or  obtained  any 
license  by  Royal  sign-manual. 

On  the  27th  of  February,  1856,  the  defendant  addressed  the  following 
letter  to  the  plaintiff: — 

"  Hollingdon  Court,  Uxbridgc, 

«  My  dear  Henry,  "  27th  February,  1856. 

^'  I  am  much  surprised  and  annoyed  at  the  letter  I  have  received  from 
you  in  answer  to  my  note  of  Sunday  night. 

'^  All  that  I  have  desired  to  do,  is,  to  place  the  real  facts  of  the  case 
before  you,  and  to  mfake  you  aware  that  I  shall  certainly  take  all  that  I 
am  entitled  to ;  and  I  shall  never  find  fault  with  any  one  that  may 
dispute  my  claim  or  establish  any  right  for  himself.  Had  I  merely  con- 
*8291  ^^^^^^  °^7  ^^^  peace  and  '''comfort,  I  should  have  taken  the 
^  opinion  of  an  eminent  lawyer  upon  the  subject,  and  then  hare 
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kept  my  own  counsel  nntil  the  time  came  for  establishing  my  claims : 
but  this  appeared  to  mc  a  selfish  and  ungenerous  course  of  proceeding 
between  brothers ;  and  therefore,  as  soon  as  I  became  fully  aware  of  the 
contents  of  my  father's  will,  I  hastened  to  inform  you  of  its  probable 
bearings  upon  the  old  Iridge  estate. 

'^  Fred,  has  long  been  aware  of  the  difficulties  of  the  case ;  and  so 
were  Sir  Peckham  and  my  father.  In  fact,  there  was  a  correspondence 
about  the  possibility  of  resettling  of  the  estates :  and  I  have  seen  the 
opinion  given  by  Mr.  Christie  in  the  year  1850  (I  think)  on  the  subject. 

'*  You  speak  in  your  letter  as  if  my  claim  to  hold  the  old  Iridge  estate 
as  tenant  for  life  merely  rested  on  '  an  omission  or  inaccuracy*  in  the 
shifting  clause  of  my  great-uncle's  will.  Such,  however,  is  not  the  case: 
and  I  will  now  give  you  an  outline  of  the  facts,  more  particularly,  as  I 
think  you  also  labour  under  another  error,  viz.,  that  the  shifting  clause 
was  to  prevent  the  union  of  my  father's  landed  estates  (held  under  his 
grandfather's  and  Mr.  Branthwayt's  wills)  with  the  Iridge  estate. 

"  On  my  father's  marriage  in  1804,  John  Micklethwait  settled  certain 
properties  in  Ireland,  Suffolk,  and  Essex,  on  my  father  and  his  heir 
male.  In  the  year  1822  he  made  his  will,  leaving  the  Iridge  estate  to 
Sir  Peckham  and  his  heirs,  then  to  me  and  my  heirs,  &c.  He  then 
introduced  a  shifting  clause,  to  the  effect,  that,  if  any  of  the  sons  of  my 
father,  after  they  came  into  possession  of  the  Iridge  estate,  should  be- 
come entitled  to  the  property  he  had  settled  on  my  father's  marriage,  as 
his  heir  male,  then  the  Iridge  estate  should  pass  to  the  next  in  the 
entail.  The  colonel,  as  my  father's  heir  male,  has  come  into  possession 
of  these  ^aforesaid  settled  estates,  and,  in  compliance  with  my  r^ooA 
father's  directions,  has  used  his  right  to  disentail  these  estates,  ^ 
and  to  resettle  them  according  to  my  father's  wishes ;  and  by  that  set- 
tlement I  shall  doubtless  become  entitled  to  them  as  tenant  for  life,  but 
as  tenant  for  life  only,  without  the  option  of  disposing  of  them  according 
to  nay  own  wishes ;  ft)r,  by  the  present  will,  any  daughters  I  might  have 
are  excluded,  and  the  preference  given  to  my  sisters.  But,  understand 
me,  I  am  not  complaining  of  this  arrangement :  I  only  allude  to  it,  in 
order  to  show  the  true  facts  of  the  case. 

**  Since  seeing  Fred.,  I  have  had  a  very  positive  legal  opinion,  that, 
the  Colonel  having  barred  his  entail,  and  resettled  the  estates,  the  shift- 
ing clause  falls  to  the  ground,  from  the  fact,  that,  when  an  estate  is 
resettled,  it  becomes  another  estate  in  the  eye  of  the  law :  and  though  I 
might,  through  these  means,  become  possessed  of  it,  I  could  never  hold 
it  under  the  terms  contemplated  by  my  great-uncle's  will.  You  see, 
therefore,  first,  that  the  disputed  point  involves  a  very  small  part  of  my 
father's  estate,  and,  secondly,  that  my  claim  is  founded  upon  no  techni- 
cal objections. 

**  If  John  Micklethwait  had  been  in  earnest  in  preventing  the  two 
estates  from  coming  together,  why  did  he  limit  the  entail  to  you,  and 
not  continue  it  to  Fred.,  who  was  born  when  he  made  his  will  ? 

^^  You  have  been  most  unlucky  as  to  present  means ;  and  I  wish  it 
had  been  otherwise :  but  eventually  you  may  be  in  the  best  position  of 
any  of  the  family ;  for,  you  may  be  entitled  to  the  old  Iridge  (Estate  in 
fee,  and  to  the  whole  of  my  father's  estates  as  tenant  for  life. 

"  As  to  your  concluding  remark,  that  my  father  died  in  the  *  full  con- 
fidence' that  the  two  estates  would  be  kept  separate  by  his  *  successors,' 
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I  do  not  hesitate  to  say  that  there  is  not  the  slightest  foundation  for 
^oQ|-|  such  a  belief:  and,  when  I  discussed  the  subject  with  Fred.,  *he 
J  never  even  attempted  to  bring  forward  such  an  argument.  I  firmlj 
believe  that  my  father  was  perfectly  well  acquainted  with  all  the  cir- 
cumstances of  the  case ;  and,  had  he  wished  that  the  estates  should 
have  been  kept  separate,  he  had  ample  means  of  enforcing  compliance. 

"What  Fred.'s  motives  could  have  been  for  giving  you  the  assurance 
you  told  me  he  had  often  done,  that  the  two  estates  could  not  so  toge- 
ther, I  cannot  imagine,  as  I  can  produce  a  letter  written  by  him  six 
years  ago,  in  which  he  states,  that,  under  certain  circumstances,  I  must 
become  entitled  to  the  two  properties,  or  words  to  that  effect.  I  shall 
be  in  London  to-morrow,  &;c. 

"  Do  not  let  yourself  be  drawn  into  making  these  unguarded  asser- 
tions. You  may  some  day  be  placed  in  the  same  situation  in  which  I 
now  am ;  and  be  sure  that  they  will  then  be  remembered  and  brought 
forward  against  you. 

"  Believe  me  your  affectionate  brother, 

"JOON  MlCKLBTHWAIT." 

The  plaintiff,  on  the  19th  of  September,  1856,  demanded  of  the  de* 
fendant  possession  of  the  property  mentioned  in  the  writ  in  this  action; 
to  which  demand  the  defendant  refused  to  accede. 

The  accompanying  pedigree  is  a  correct  pedigree  of  the  Micklethwait 
family,  and  is  to  be  taken  as  part  of  the  case.     [See  next  page.] 

Each  of  the  deeds  and  wills  above  mentioned  is  to  be  taken  as  set  out 
in  full,  and  copies  are  to  be  referred  to  if  necessary. 

The  court  are  to  be  at  liberty  to  draw  any  inferences  of  fact  from  the 
facts  hereinbefore  stated  which  a  jury  might  draw. 

The  defendant  objects  to  the  admissibility  in  evidence  of  the  before* 
mentioned  alleged  draft  and  instructions  for  the  will  of  1822 ;  and  the 
plaintiff  objects  to  the  admissibility  of  the  will  of  1852. 
^Qoo-i  '^The  question  for  the  opinion  of  the  court, — subject  to  the 
^  above  objections,  is, — whether,  under  the  circumstances  herein- 
before stated,  the  plaintiff  is  entitled  to  the  property  mentioned  in  the 
said  writ  of  ejectment.  If  the  court  shall  be  of  opinion  in  the  affirma- 
tive, then  judgment  shall  be  entered  up  for  the  plaintiff,  with  costs  of 
suit.  If  the  court  shall  be  of  opinion  in  the  negative,  then  judgment  of 
nol  pros.,  with  costs  of  defence,  shall  be  entered  up  for  the  defendant. 

Atherton^  Q.  C.  (with  whom  was  i2«  Clarke  and  Honyman\  for  the 
plaintiff. — The  defendant,  the  second  son  of  Nathaniel  Micklethwait, 
the  nephew  of  John  Micklethwait  the  testator  of  1822,  having  by  reason 
of  the  death  of  Colonel  Micklethwait,  his  elder  brother,  without  issue, 
in  1856,  succeeded  as  heir  male  of  the  body  of  his  father,  within  the 
meaning  of  the  language  of  the  second  shifting  clause  in  the  will  of  1822, 
to  the  property  settled  on  the  marriage  of  Nathaniel  Micklethwait  his 
father  (viz.,  the  Uickling  estates),  ceased  to  be  entitled  to  retain  the 
Iridge  estate^  which  had  come  to  him  upon  the  death  of  his  uncle 
Sotherton  Branthwayt  Micklethwait  (or,  as  he  was  afterwards  called,  Sir 
Peckham  Micklethwait)  in  1853, — the  property  thereby  meant  to  be  desig- 
nated being  the  estates  which  passed  by  the  will  of  1797  and  the  appoint- 
ment of  John  Micklethwait  of  1810  made  with  a  view  to  and  as  a  settle- 
ment upon  the  second  marriage  of  his  nephew  Nathaniel  Micklethwait. 
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The  object  of  the  testator  evidently  was,  to  prevent  the  union  of  the 
two  estates, — the  Iridge  estate,  and  the  estates  which  passed  by  the  will 
of  1797  and  the  appointment  of  1810, — in  the  same  person.  Over  the 
former,  he  had  an  absolute  power  of  disposition  ;  as  to  the  latter,  he  had 
a  mere  power  of  appointing  in  favour  of  one  or  other  of  his  two  nephews, 
*8S41   ^^®  grandsons  of  the  testator  of  1797.     Conditionally  *upon  the 

-'  confirmation  of  the  imperfect  codicil  in  the  will  of  1797,  and  upon 
failure  of  issue  of  Sir  Peckham  Micklethwait,  the  Iridge  estate  is  de- 
vised to  John  Nathaniel  Micklethwait,  the  defendant,  for  life,  and  to  his 
sons  successively  in  tail  male.  Upon  the  death,  therefore,  of  Sir  Peck- 
ham  Micklethwait  without  issue  in  1853,  the  defendant  acquired  an 
indisputable  title  to  the  Iridge  estate :  and,  upon  the  death  of  Colonel 
Micklethwait  without  issue  in  1856,  he  succeeded  under  the  limitations 
in  the  will  of  1797  and  the  appointment  of  1810  to  the  estates  comprised 
in  the  settlement  of  the  latter  date.  The  question  then  is,  whether  the 
effect  of  the  shifting  clause  in  the  will  of  1822  was  not  to  dispossess  the 
defendant  of  his  title  to  the  Iridge  estate.  That  clause  is  as  follows: 
^'And  as  by  possibility  it  may  so  happen,  that,  from  and  after  the 
second,  third,  fourth,  or  other  younger  son  of  my  said  nephew  Nathaniel 
Micklethwait,  or  the  heirs  male  of  his  or  their  respective  body  or  bodies, 
shall,  under  the  limitations  aforesaid,  have  come  into  possession  of  my 
said  hereditaments  and  real  estate,  the  eldest  or  elder  son  of  my  said 
nephew  Nathaniel  Micklethwait,  or  the  heirs  male  of  his  body,  may  die 
and  become  extinct,  so  that  the  second  or  other  younger  son  of  my  said 
nephew  Nathaniel  Micklethwait,  or  the  heirs  male  of  the  body  of  such 
second  or  other  younger  son  may  become  entitled  to  the  property  settled 
on  the  marriage  of  the  said  Nathaniel  Micklethwait,  in  the  character  of 
the  then  heir  male  of  his  body :  now,  in  order  to  prevent  the  union  of 
the  two  estates  in  the  same  person  whilst  there  is  in  existence  a  younger 
son  or  an  heir  male  of  the  body  of  a  younger  son  of  my  said  nephew 
Nathaniel  Micklethwait,  I  do  by  this  my  will  direct  and  declare,  that, 
in  case  the  second,  third,  fourth,  or  other  younger  son,  or  the  heirs  male 
of  the  body  of  such  younger  son  or  sons,  shall  by  the  death  or  failure 
^rtqc-i   *of  issue  male  of  the  eldest  or  other  eldest  son  become  entitled 

-1  to  the  said  settled  property  of  my  said  nephew  Nathaniel  Mickle- 
thwait, aB  the  heir  male  of  his  body^  then  the  limitations  in  this  my 
will  in  favour  of  such  second  or  other  younger  son  so  becoming  entitled 
shall  immediately  after  such  event  cease  and  become  void,  and  the  next 
younger  son  of  my  said  nephew  Nathaniel  Micklethwait  and  the  heirs 
male  of  his  body  shall  under  the  limitations  of  this  my  will  become 
entitled  to  my  hereditaments  and  real  estate  aforesaid,  in  such  manner 
in  every  respect  as  if  his  next  elder  brother,  or  the  issue  male  of  his 
body,  had  been  dead  or  become  extinct."  The  manifest  intention  of  the 
testator  by  that  clause  was,  to  prevent  the  Iridge  estate,  over  which  he 
had  an  absolute  right  of  disposal,  from  being  possessed  by  the  same 
person  who  should  become,  in  the  way  pointed  out  (not  perhaps  with 
strict  accuracy),  entitled  to  the  property  comprised  in  the  will  of  1797 
and  the  settlement  of  1810;  and  this  the  defendant  clearly  took  in  the 
character  of  the  then  heir  male  of  the  body  of  his  father, — an  expression 
which  is  evidently  (as  appears  from  similar  inaccuracies  of  expression  in 
other  parts  of  the  will)  used  by  the  testator  in  the  popular  rather  than 
in  the  strict  legal  sense  of  those  words.     The  statement  of  facts  at  pp. 
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822 — 824,  in  the  view  above  presented,  clearly  would  not  be  admissible; 
there  being  no  ambiguity  which  needs  the  aid  of  extrinsic  evidence  to 
explain  it. 

Lush^  Q.  C.  (with  whom  was  R,  £.  Turner)^  for  the  defendant.— 
Three  propositions  will  be  submitted  for  the  consideration  of  the  court, 
— first,  that  the  property  referred  to  in  the  second  shifting  clause  as 
**  settled  on  the  marriage  of  Nathaniel  Micklethwait,'*  is  not  the  pro- 
perty comprised  in  the  will  of  1797,  and  dealt  with  on  the  marriage  of 
If athaniel  Micklethwait  in  1810,  but  the  '^Ilickling,  Beeston,  and  r^coof* 
Tonstali  estates  dealt  within  the  settlement  made  on  the  marriage  ^ 
of  1804;  and  that,  consequently,  the  contingency  provided  for  in  the 
shifting  clause,  of  the  second  nephew  succeeding  in  place  of  the  first,  as 
*^  heir  male  of  the  body''  of  his  father,  has  not  happened,  inasmuch  as 
the  defendant  has  succeeded  to  these  estates,  not  as  '^  heir  of  the  body,*' 
but  as  devisee  under  the  will  of  his  father, — ^secondly,  that,  even  assum- 
ing that  the  estates  referred  to  in  the  shifting  clause  are  the  estates 
devised  by  the  will  of  1797,  still  the  contingency  provided  against  has 
not  happened,  inasmuch  as  the  defendant  has  not  succeeded  to  these 
estates  as  ^'heir  male  of  the  body"  of  his  father  Nathaniel;  because, 
taking  as  first  tenant-iu-tail  after  the  determination  of  the  estate  for 
life,  according  to  the  limitations  of  the  will  of  1797,  he  would  take,  not 
an  estate  by  inheritance,  but  an  estate-tail  as  purchaser, — thirdly,  that, 
even  if  this  should  be  held  otherwise,  still  the  contingency  provided  for 
by  the  will  has  not  been  fulfilled  in  regard  to  the  estates  succeeded  to, 
seeing  that  the  estates  settled  (according  to  the  plaintiff's  own  con«- 
struction)  on  the  marriage  of  1810,  comprised  the  whole  of  the  estates 
devised  by  the  will  of  1797,  while  the  defendant  has  succeeded  only  to 
a  part  of  those  estates,  other  part  having  been  conveyed  to  Jonathan 
George  Micklethwait  conformably  to  the  will  of  1822,  as  the  price  of 
the  defendant's  acquisition  of  the  Iridge  estate.  It  is  admitted,  on  the 
part  of  the  plaintiff,  that  the  defendant's  title  to  the  property  in  question 
under  the  will  of  1822  is  prim&  facie  indisputable.  Now,  it  is  a  well^ 
established  rule  of  law  that  a  right  clearly  vested  is  not  to  be  divested 
except  by  language  equally  plain  and  unambiguous.  Thus,  in  Fazaker- 
ley  V.  Ford,  4  Simons  390,  W.  G.,  by  his  will,  dated  in  1775,  devised  his 
estates  to  his  nephew  for  life,  with  remainders  to  his  first  and  other  sons- 
in  tail  *male.  T.  G.,  the  nephew's  eldest  son,  after  his  father's  ^4^007 
death,  suffered  a  recovery,  and  limited  the  estates  to  himself  for  ^ 
life,  remainder,  subject  to  a  term  for  securing  a  jointure  and  raising 
portions  for  his  younger  children,  to  his  first  and  other  sons  in  tail  male. 
S.  F.,  by  his  will,  dated  in  1804,  devised  his  estates  to  trustees,  in  trust 
for  the  second  and  subsequently  born  sous  of  T.  G.,  in  tail  male :  pro- 
vided, that,  if  the  lands  devised  by  W.  G.  to  T.  G.  in  tail  male  should 
descend  to  or  devolve  upon  any  son  of  T.  G.,  or  any  heir  male  of  such 
son,  and  the  person  on  whom  those  lands  should  descend  or  devolve, 
should,  under  the  trusts  of  his  (S.  F.'s)  will,  be  tenant  in  tail  male  of 
his  estates,  so  as  to  be  then  actually  in  the  possession  or  receipt  of  the 
rents  and  profits  thereof,  then  his  estates  should  be  in  trust  for  the 
person  who  would  be  entitled  to  his  estates  under  his  will,  if  the  person 
on  whom  W.  G.'s  estates  had  so  descended  or  devolved  were  dead  without 
issue.  T.  G.  had  three  sons:  the  eldest  died  in  his  lifetime:  then  T* 
G.  died :  and  it  was  held  by  yice-Chancellor  Shadwell,  that,  as  W.  G/s 

VOL.  IV. — 82 


837  MICKLETHWAIT  t;.  MICKLETHWAIT.    T.  T.  1858. 

estates  came  to  T.  G.*s  second  son  encumbered  with  the  term,  S.  F/i 
estates  did  not  go  over  under  the  shifting  clause.  In  giving  judgment 
the  Vice-Chancellor  sajs :  *'  I  am  extremely  unwilling  at  any  time 
to  make  the  decision  of  an  important  question  depend  upon  the  nice 
and  accurate  construction  of  any  particular  word ;  but  I  would  rather 
construe  the  will  by  a  fair  and  general  interpretation  of  the  words, 
having  regard  to  what  is  shown,  upon  the  face  of  the  will,  to  be  the 
obvious  intention  of  the  testator."  Upon  appeal  to  the  Lord  Chancel- 
lor, a  case  was  sent  for  the  opinion  of  the  Court  of  Queen's  Bench,  and 
after  argument  the  majority  of  that  court, — ^Lord  Denman,  C.  J.,  Parke, 
J.,  and  Patteson,  J.  (dissentiente  Taunton,  J.), — certified  in  conformity 
with  the  opinion  of  the  Vice-Chancellor:  see  1  Ad.  k  E.  897  (E.  C.  L. 
♦«q8l  ^-  ^^'-  28),  *2  N.  &  M.  1  (E.  C.  L.  R.  vol.  28).  In  Thornhill  v. 
^^°J  Hall,  2  Clark  k  F.  22,  it  is  laid  down  as  a  rule  of  the  courts  in 
construing  written  instruments,  that,  when  an  interest  is  given  or  an 
estate  conveyed  in  one  clause  of  the  instrument  in  clear  and  decisive 
terms,  such  interest  or  estate  cannot  be  taken  away  or  cut  down  by 
raising  a  doubt  upon  the  extent  and  meaning  and  application  of  a  sub- 
sequent clause,  nor  by  inference  therefrom,  nor  by  any  subsequent 
words  that  are  not  as  clear  and  decisive  as  the  words  of  the  cIaQs<^ 
giving  that  interest  or  estate.  In  that  case,  the  testator  recited  seriatim 
in  his  will  the  interests  he  had  in  several  leaseholds  for  lives,  and  after 
^ach  recital  he  devised  the  rents  and  profits  of  each  leasehold  to  his  wife 
and  a  married  daughter,  and  to  each  of  his  sons  and  unmarried  daughters, 
severally  and  respectively,  devising  to  his  son  R.  part  of  the  profit  rent 
of  Blackacre  during  the  term  of  the  lease,  which  was  for  the  lives  of  the 
testator  and  of  R.  and  another,  and  devising  to  his  unmarried  daughters 
nominatim  different  parts  of  the  rents  of  Whiteacre,  in  addition  to  equal 
shares  given  to  them  by  the  preceding  clause  in  the  rents  of  another 
estate ;  *'  and,  further,  if  any  of  the  above  legatees  should  die,  or  die 
unmarried,  he  left  the  property  bequeathed  to  them  to  be  divided 
equally  among  the  survivors  of  them :'  and  it  was  held,  that  the  devise 
to  R.  in  Blackacre  was  for  the  whole  term  of  the  lives  of  the  cestuis  que 
vies,  and  was  not,  on  R.'s  dying  unmarried,  cut  down  to  an  estate  for 
life  only,  by  the  clause  of  survivorship,  but  that  the  words  of  the  clause 
applied  to  the  last- mentioned  unmarried  daughters  only.  In  giving  his 
judgment,  the  Lord  Chancellor  (Lord  Brougham)  says :  *'  I  hold  it  to 
be  a  rule  that  admits  of  no  exception,  in  the  construction  of  written  in- 
struments, that,  where  one  interest  b  given,  where  one  estate  is  conveyed, 
where  one  benefit  is  bestowed  in  one  part  of  an  instrument,  by  terms 
mooq-i  '''clear,  unambiguous,  liable  to  no  doubt,  clouded  by  no  obscurity, 
•J  by  terms  upon  which,  if  they  stood  alone,  no  man  breathing,  be 
he  lawyer  or  be  he  layman,  could  entertain  a  doubt, — ^in  order  to  reverse 
that  opinion,  to  which  the  terms  would  of  themselves  and  standing  alone 
have  led,  it  is  not  suflBcient  that  you  should  raise  a  mist ;  it  is  not  suffi- 
cient that  yon  should  create  a  doubt ;  it  is  not  sufficient  that  you  should 
show  a  possibility ;  it  is  not  ereai  sufficient  that  you  should  deal  in  pro- 
babilities ;  but  you  must  show  something  in  another  part  of  that  instra- 
ment  which  is  as  decisive  the  one  way  as  the  other  terms  were  decisive 
the  other  way ;  and  that  the  interest  first  given  cannot  be  taken  away 
either  by  taciturn  or  by  dubium,  or  by  possibile,  or  even  by  probabile, 
but  that  it  must  be  taken  away,  and  can  only  be  taken  a-vay,  by  a- 
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pressum  et  certum."  Here,  then,  is  a  clear  and  unambiguouB  limitaticga 
of  the  Iridge  estate  in  favour  of  the  defendant.  Before  thej  can  give 
effect  to  the  argument  on  the  other  side,  the  court  must  be  satisfied  that 
there  is  an  equally  clear  intimation  of  intention  on  the  part  of  the  te3- 
tator,  that,  in  the  event  which  has  happened,  the  estate  was  to  go  over. 
It  is  submitted  that  the  language  of  the  shifting  clause  is  not  more 
applicable  to  the  estates  which  passed  by  the  will  of  1797,  than  to  the 
estates  which  formed  the  subject  of  the  settlement  in  1804.  In  truth, 
it  is  not  applicable  to  either;  but  to  the  Hickling,  Beeston,  and  Tunstall 
estates,  as  limited  by  the  original  settlement  of  the  testator's  father,  in 
1782.  [CocKBU&N,  0.  J. — The  Tunstall  estate  was  gone  at  this  time : 
it  had  been  sold  in  1809.]  It  does  not  appear  from  the  case  that  that 
fact  was  known  to  the  testator  of  1822.  [Gockburn,  C.  J.< — It  can 
hardly,  I  think,  be  presumed  that  he  did  not  Know  the  condition  of  the 
property  in  1810,  when  he  took  so  active  a  part  in  the  proposals  for  th^ 
settlement  of  that  date.]  It  is  *clear,  that,  if  the  recovery  t-^qaa 
contemplated  by  the  first  settlement  had  never  been  suffered,  the  ^ 
defendant  would  have  been  taken  in  the  precise  character  of  *^  heir  male 
of  the  body  of  his  father*'  indicated  by  the  shifting  clause.  The  deed 
executed  upon  Nathaniel's  marriage  in  1804,  though  not  strictly  speak- 
ing a  settlement,  was  one  which  a  court  of  equity  would  have  so  treated ; 
and  therefore  the  testator  might  well  speak  of  the  property  therein 
mentioned  as  settled  property.  But,  whether  the  estates  referred  to  in 
the  shifting  clause  are  the  estates  devised  by  the  will  of  1797,  or  those 
dealt  with  in  the  so-called  settlement  of  1804,  the  event  contemplated 
has  not  happened.  [Gockburn,  C.  J. — ^Now  arises  the  question  as  to 
the  admissibility  of  the  parol  evidence.]  The  argument  on  the  part  of 
the  plaintiff  is,  that,  looking  at  the  whole  of  the  will  together,  the 
shifting  clause  refers  to  the  property  devised  by  the  will  of  1797 :  on 
the  other  hand,  the  defendant  submits  that  it  is  more  strictly  applicable 
to  the  settlement  of  1804.  [CocKsaRN,  C.  J. — I  think  it  is  impossible 
to  adopt  either  view,  without  looking  at  the  surrounding  circumstances.^ 
The  case,  it  is  submitted,  is  not  within  the  rule  which  warrant's  the 
reception  of  parol  evidence  to  explain  the  intention  of  the  testator. 
Assuming  parol  evidence  to  be  admissible,  the  papers  in  question  are 
niot  legitimate  evidence :  there  was  nothing  to  identifjr  the  first  docu- 
ment  as  the  testator's  instructions  for  his  will;  it  may  h^ve  been  a  mere 
abstract  compiled  from  the  draft.  [Gockburn,  G.  J.-^The  language 
used  is  rather  indicative  of  its  being  instructions,  than  of  iUi  being  an 
abstract.!  The  fact  that  the  document  accords  vfith  the  provisions  in 
the  will  does  not  make  it  admissible,  or  justify  its  reception  for  the  pur* 
pose  of  explaining  the  will  The  only  ground  upon  which  it  could  be 
received  is,  that  it  is  proved  to  be  a  document  which  contains  the 
testator's  ^instructions  for  drawing  his  will.  What  proof  is  there  .r*g4< 
of  that,  except  the  bare  fact  that  the  document  is  found  in  the  ^ 
office  of  the  deceased  solicitor  7  [Gockburn,  C.  J.^^Tied  up  with  that 
which  indisputably  is  the  genuine  draft  of  the  will.]  That  carries  the 
caae  no  further.  J^mther  does  the  statement  of  the  clerk;  for,  his 
belief  that  the  pencil  marks  were  made  by  him  is  founded  upon  the 
asBiunption  that  the  document  was  what  it  purports  to  be,  in  .which  ea^ 
only  would  it  have  been  his  duty  to  have  made  them.  J^Btl^s,  J.-^ 
Part  of  the  draft  will  is  in  the  ;iiandwritiqg  of  that  clevk/l    But  it  .i^ 
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submitted  that  this  is  not  a  case  in  which  such  evidence  is  admissible  at 
all.  In  Doe  d.  Hiscocks  v,  Hiscocks,  5  M.  &  W.  363,f  a  testator  de- 
vised lands  to  his  son  John  H.  for  life,  and,  from  and  after  his  decease, 
to  bis  (the  testator *&)  grandson  John  H.,  eldest  son  of  the  said  John  H., 
for  life,  and,  on  his  decease,  to  the  first  son  of  the  body  of  his  said 
grandson  John  H.  in  tail  male,  with  other  remainders  over.  At  the 
time  of  making  the  will,  the  testator's  son  John  H.  had  been  twice  mar- 
ried :  by  his  first  wife  he  had  one  son,  Simon j  by  his  second  wife  an 
eldest  son,  John^  and  other  younger  children,  sons  and  daughters :  and 
it  was  held,  that  evidence  of  the  instructions  given  by  the  testator  for 
his  will,  and  of  his  declarations,  was  not  admissible  to  show  which  of 
these  two  grandsons  was  intended.  Lord  Abinger,  in  giving  the  judg- 
ment of  the  court,  after  referring  to  a  great  number  of  authorities,  con* 
dudes  thus, — '*  Where  the  description  is  partly  true  as  to  both  claimants, 
and  no  case  of  equivocation  arises,  what  is  to  be  done  is,  to  determine 
whether  the  description  means  the  lessor  of  the  plaintiff  or  the  defend- 
ant. The  description,  in  fact,  applies  partially  to  each,  and  it  is  not 
easy  to  see  how  the  diflSculty  can  be  solved.  If  it  were  res  Integra,  we 
should  be  much  disposed  to  hold  the  devise  void  for  uncertainty ;  but 
^QAoi  *^^^  cases  of  Doe  d.  Le  Chevalier  v,  Huthwaite,  3  B.  &  Aid.  632 
^^^  (E.  C.  L.  R,  vol.  5),  Bradshaw  v.  Bradshaw,  2  Y.  &  Coll.  72,t 
and  others,  are  authorities  against  this  concluison.  If,  therefore,  by 
looking  at  the  surrounding  facts  to  be  found  by  the  jury,  the  court  can 
clearly  see,  with  the  knowledge  which  arises  from  those  facts  alone,  that 
the  testator  meant  either  the  lessor  of  the  plaintiff  or  the  defendant,  it 
may  so  decide,  and  direct  the  jury  accordingly :  but  we  think  that,  jfor 
this  purpose,  they  cannot  receive  declarations  of  the  testator  of  what 
he  intended  to  do  in  making  his  will.**  Applying  the  principle  of  that 
case  here,  it  is  clear  that  parol  evidence  ought  not  to  be  received  for  the 
purpose  of  showing  which  estates  the  testator  indicated  by  the  expres- 
sions used  in  the  shifting  clause.  [Cockburn,  C.  J. — The  testator's 
declarations  would  be  admissible  to  explain  that  which  upon  the  face  of 
the  will  appears  to  be  ambiguous.]  No  doubt.  [Cockburn,  C.  J. — 
But  for  the  settlement  of  1804,  the  language  of  the  shifting  clause 
would  have  been  satisfied  by  the  settlement  of  1810.  If  so,  there  is 
an  ambiguity,  which  justifies  the  admission  of  parol  evidence.]  It  is 
submitted  that  the  language  cannot  refer  to  the  estates  settled  by  the 
will  of  1797.  [Williams,  J. — Your  objection  is,  that  neither  property 
precisely  answers  the  description  in  the  shifting  clause.  Is  not  that  the 
case  which  is  alluded  to  in  Doe  d.  Hiscocks  v.  Hiscocks  ?  I  find  it 
further  alluded  to  in  a  case  of  Douglas  v.  Fellows,  Kay  114.  There, 
a  will  contained  a  legacy  to  Commodore  P.  D.,  of  S.,  and  a  like  legacy 
to  the  children  of  P.  H.  D.  This  last  legacy  was  claimed  by  the  three 
children  of  H.  0.  D.,  and  also  adversely  by  the  five  children  of  P.  D.,  whose 
real  name  was  P.  J.  D.  P.  J.  D.  and  H.  0.  D.  were  both  in  the  same  degree 
of  relationship  to  the  testatrix,  and  she  had  given  like  legacies  to  their 
brothers  and  sisters.  H.  0.  D.  was  dead  at  the  date  of  the  will.  It  was 
^Qj^on  held,  *that  the  previous  gift  to  Commodore  P.  D.,  and  the  fact  that 
J  the  gift  was  not  to  the  children  of  "  the  said"  P.  H.  D.,  together 
with  the  intention  manifested  in  the  will  to  provide  for  all  the  members 
of  the  D.  family,  was  sufficient  to  enable  the  court  to  decide,  upon  the 
&ce  of  the  will,  that  the  children  of  H.  0.  D.  were  intended,  although 
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there  was  do  reference  to  him  as  '^  the  late"  H.  0.  D. ;  and  that 
extrinsic  evidence  of  the  intention  of  the  testatrix  was  not  admissible ; 
although  it  might  have  been  if  there  had  been  only  one  class  of  claim- 
ants.  yice-Chancellor  Pase  Wood  there  says :  ^'  I  think,  that,  without 
admitting  the  evidence  of  mtention  in  this  case,  I  must  decide  against 
Mr.  Wigram's  clients :  (a)  but  I  should  be  most  reluctant  to  have  it 
supposed  that  I  should  be  inclined  to  admit  this  evidence.  I  think  that 
the  only  case  in  which  it  would  be  admissible  might,  perhaps,  be  that 
imaginable  case  which  was  hinted  at  in  Doe  d.  Hiscocks  t;.  Hiscocks,  5 
M.  &  W.  373,t  where  the  description  used  being  incorrect  and  equally 
inapplicable  to  two  persons,  an  equivocation  arises.  If  that  be  law  in 
any  sense,  it  must  mean,  that,  where  all  the  legitimate  evidence  has 
been  admitted,  and  two  classes  of  persons,  improperly  designated,  seem 
to  be  equally  pointed  at  by  the  words  of  the  will,  an  equivocation  then 
arises;  just  as  in  the  case  where  there  are  two  manors  of  the  name  of 
Dale,  either  of  which  might  have  been  designated  by  the  words  of  the 
will."  (5)  Suppose  a  man  were  to  leave  a  legacy  to  his  nephew  James, 
and  it  turned  out  that  he  had  no  nephew  James,  but  that  he  had  two 
^eat-nephews  called  James, — would  parol  evidence  of  the  testator's 
aeclarations  be  admissible  to  show  which  '^'of  his  two  great-  rutOAA 
nephews  he  meant  ?]  It  is  submitted  that  it  would  not.  Sup-  ^ 
pose  the  testator  had  also  a  first  cousin  James  ?  [Coceburn,  G.  J. — 
He  would  not  be  very  likely  to  mistake  his  first  cousin  for  his  nephew ; 
but  he  might  very  well  mistake  his  nephew  for  his  great-nephew.  Wiii- 
LIAMS,  J. — The  case  of  Doe  d.  Allen  v.  Allen,  12  Ad.  &  E.  451  (E.  C. 
L.  R.  vol.  40),  4  P.  &  D.  220,  seems  nearer  to  this  than  Doe  d.  His- 
cocks V.  Hiscocks.  There,  the  testator  devised  estates  to  John  A.,  the 
grandson  of  T.  A.,  charged  with  the  payment  of  lOOZ.  '^  to  each  and 
every  the  brothers  and  sisters  of  the  aforesaid  John."  At  the  time  of 
making  the  will,  there  were  two  persons  named  John  A.,  grandsons  of 
T.  A.,  one  of  whom  had  several  brothers  and  several  sisters;  the  other 
had  only  one  brother  and  one  sister :  and  it  was  held  that  parol  evi- 
dence of  declarations  of  the  devisor  that  she  had  left  her  property  to 
the  grandson  who  had  only  one  brother  and  one  sister,  were  admissible  to 
show  which  grandson  should  take  under  the  devise ;  and  that  it  was  no 
objection  to  such  evidence  that  the  declarations  were  subsequent  to  the 
making  of  the  will.  The  court  do  not  seem  to  approve  of  Doe  d.  His- 
cocks V.  Hiscocks :  but  they  say  that  the  case  in  hand  '^  is  directly 
within  the  authority  of  Cheyney's  Case,  5  Co.  Rep.  68  a,  and  of  the 
recent  case  of  Doe  d.  Gord  v.  Needs,  2  M.  &  W.  129 ;"t  and  that  "it 
is  also  within  the  very  terms  of  the  only  case  in  which,  according  to  the 
opinion  of  the  Court  of  Exchequer  thrown  out  in  their  judgment  in  Doe 
d.  Hiscocks  v.  Hiscocks,  declarations  of  the  testator  can  be  received  as 
evidence  of  his  intention."]  Unless  the  description  is  equally  applica- 
ble to  both  subjects,  parol  evidence  is  clearly  inadmissible  to  explain 
which  property  the  testator  referred  to.  But,  whether  the  shifting  clause 
in  question  refers  to  the  estates  settled  in  1782,  or  to  those  limited  by 
the  will  of  1797,  in  neither  case  has  the  event  happened  upon  which  the 

{a)  The  children  of  Commodore  D. 

(6)  See  BloodeU  v,  GUdBtone,  11  Stmonii  467,  1  PhilL  279,  Doe  d.  Gains  v.  Rouse,  5  C.  B. 
422  (E.  C.  L.  B.  vol.  57). 
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oi ;--.  *8hifting  clause  was  to  take  effect.  The  testator  cleariy  con- 
^  templated  that  the  estate,  whichever  it  was,  should  be  an  estate 
of  inheritance.  Now,  the  Hickling,  Beestonr,  and  Tanstall  estates  hare 
not  come  to  the  defendant  either  as  an  estate  in  fee  or  in  tail ;  there- 
fore the  testator  could  not  have  meant  to  refer  to  them.  Then,  assom- 
ing  the  estates  limited  hj  the  will  of  1797  to  have  been  contemplated, 
the  event  which  was  to  deprive  the  defendant  of  the  Iridge  estate  has 
not  happened,  viz.  that  of  the  tohoh  of  those  estates,  not  a  part  of  them, 
coming  to  the  defendant  or  his  issue  under  the  limitations  of  the  will. 
fCocKBURN,  C.  J. — The  object  of  that  was,  to  provide  for  the  case  of 
Nathaniel  Micklethwait  not  conveying  the  Sussex  estates  to  the  Sother- 
ton  branch.]  That  can  hardly  be  so ;  for  the  estate  is  given,  first,  to 
the  nephew  Sotherton  and  his  issue,  secondly,  to  the  testator's  brother 
Jonathan  George  and  his  issue,  thirdly,  to  Nathaniel  and  his  issue. 
[CocKBUKN,  C.  J. — If  it  is  capable  of  another  meaning,  then  surely 
you  are  not  at  liberty  to  insert  the  word  "  all,"  unless  the  whole  scheme 
of  the  will  must  otherwise  fail.]  The  construction  contended  for  is  the 
natural  construction  of  the  language  used  by  the  testator.  The  **  pro- 
perty settled"  could  only  have  reference  to  the  property  proposed  to  be 
settled  by  the  deed  of  1804,  which  recites  the  settlement  of  1782,  and 
which  was  the  only  deed  in  the  nature  of  a  settlement  to  which  the  tes- 
tator was  a  party.  [Cockburn,  C.  J. — As  at  present  advised,  I  enter- 
tain no  doubt  that  the  testator,  when  he  speaks  of  property  settled  upon 
the  marriage  of  Nathaniel,  looking  at  what  took  place  in  1804  and  1810, 
and  seeing  that  he  must  have  had  present  to  his  mind  the  **  proposals 
for  a  settlement,"  which  he  signed,  and  which  he  carried  out  by  giving 
effect  to  the  provision  of  the  will  of  1797  by  means  of  the  appointment 
^oAQi  vhich  he  afterwards  executed,  he  must  have  been  ^speaking  of 
J  the  property  which  popularly  speaking  was  "  settled"  in  1810. 
That  being  so,  my  learned  Brothers  acree  with  me  that  there  is  no 
ambiguity,  and  therefore  recourse  need  not  be  had  to  the  parol  evi- 
dence.] 

AthertoUy  Q.  C,  in  reply. — The  event  has  happened  upon  which  the 
Iridge  estate  was  to  be  divested,  under  the  shifting  clause,  in  favour  of 
the  third  son  of  the  testator's  nephew,  the  plaintiff  in  this  action, — the 
defendant,  the  second  son,  having  become  entitled  to  the  property  set- 
tled on  the  marriage  of  Nathaniel  Micklethwait,  though  not  strictly  and 
technically  by  inheritance.  [Cockburn,  G.  J. — I  think  you  need  not 
labour  that.  It  comes  at  last  to  the  point  which  was  last  urged  by  Mr. 
Luafiy  viz.,  whether,  in  order  to  satisfy  the  terms  of  the  shifting  clause, 
it  was  not  necessary  that  the  defendant  should  have  succeeded  to  the 
whole  of  the  property  comprised  in  the  will  of  1797.]  The  argument 
on  the  part  of  the  defendant  would  wholly  frustrate  tne  obvious  inten- 
tion of  the  testator. 

Cockburn,  C.  J. — The  latter  part  of  the  argument  presented  on  the 
part  of  the  defendant  alone  creates  any  serious  difficulty.  Upon  that 
We  desire  to  take  time  to  deliberate.  Cur.  adv.  vult 

Cockburn,  C.  J.,  now  delivered  the  judgment  of  the  court : — 

The  question  in  this  case  turns  on  the  construction  and  effect  of  a 
clause  in  the  will  of  John  Micklethwait,  of  the  24th  of  October,  1822. 
To  the  due  appreciation  of  the  question,  it  is  expedient  to  set  forth  the 
state  of  the  family  and  the  antecedent  disposition  of  the  family  estates. 
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John  Micklethwait,  the  testator's  father,  had  three  "^sons, —  r*QA'r 
John,  the  eldest,  upon  whose  will  the  present  suit  arises,  Na-  ^ 
thaniel,  and  Jonathan  George. 

John  Micklethwait,  the  father,  was  possessed  of  estates  held  in  feo 
simple  in  various  counties.  lie  possessed  estates  called  the  Hickling, 
Beeston,  and  TunstalL  estates,  in  the  county  of  Norfolk,  and  also  other 
estates  in  the  counties  of  Norfolk,  Suffolk,  Surrey,  and  Middlesex,  and 
in  the  city  of  London,  and  in  the  county  of  Westmeath,  in  Ireland.  On 
the  marriage  of  his  second  son,  Nathaniel,  with  Susan  Branthwayt,  the. 
said  John  Micklethwait,  by  indenture  of  settlement,  bearing  date  the 
11th  of  September,  1782,  settled  the  Hickling,  Beeston,  and  Tunstall 
estates,  after  a  prior  estate  for  life  to  himself  and  a  provision  as  to  pin- 
money  for  the  intended  wife,  to  the  use  of  his  son  Nathaniel,  for  life, 
remainder  to  such  son  of  the  marriage  as  Nathaniel  should  appoint,  and, 
in  default  of  appointment,  to  the  use  of  the  first  and  other  sons  of  the 
marriage,  in  tail  male,  with  remainder  to  the  settlor,  in  fee. 

There  was  issue  of  this  marriage,  Nathaniel,  called  in  the  case 
Nathaniel  Micklethwait  (No.  2),  and  Sotherton  Branthwayt,  afterwards 
known  as  Sir  Peckham  Micklethwait.  The  father,  the  first  Nathaniel, 
died  in  1796,  in  the  lifetime  of  his  father. 

The  Hickling,  Beeston,  and  Tunstall  estates  having  been  thus  settled 
on  the  marriage  of  the  first  Nathaniel,  John  Micklethwait,  the  father, 
proceeded,  by  his  will  of  the  4th  of  December,  1797,  to  devise  his  other 
real  estates  as  follows, — first,  to  the  use  of  his  eldest  son,  John  Mickle- 
thwait (the  testator  of  1822),  for  life,  with  remainder  to  the  use  of  his 
first  and  other  sons  successively  in  tail  male ;  and,  in  default  of  such 
issue,  to  the  use  of  such  one  of  his  two  grandsons,  Nathaniel  and 
Sotherton  Branthwayt,  sons  of  his  late  son  Nathaniel,  as  his  son  John 
should  by  deed  or  will  appoint,  for  life ;  '^remainder  to  the  first  fh^qaq 
and  other  sons  of  such  appointee,  successively,  in  tail  male ;  re-  ^ 
mainder,  in  default  of  issue,  to  the  other  of  his  two  grandsons,  for  life ; 
remainder  to  the  first  and  other  sons  of  such  grandson,  successively,  in 
tail  male.  In  case  of  default  of  any  such  appointment  by  John,  the 
testator  devised  the  estates  to  the  eldest  of  his  two  grandsons,  Nathaniel, 
for  life,  with  remainder  to  his  first  and  other  sons  successively  in  tail 
male ;  with  remainder,  on  failure  of  such  issue,  to  his  second  grandson, 
Sotherton  Branthwayt,  for  life,  and  to  his  sons  successively  in  tail  male ; 
and,  on  failure  of  such  issue,  to  bis  (the  testator's)  third  son,  Jonathan 
George,  for  life,  and  to  his  sons  successively  in  tail  male ;  remainder  to 
the  testator's  own  right  heirs. 

By  a  codicil,  of  the  26th  of  February,  1799,  the  testator  professed  to 
revoke  the  foregoing  devise,  so  far  as  regarded  the  estates  in  Surrey, 
Middlesex,  and  London,  and  to  devise  these  to  his  son  Jonathan  George^ 
in  fee ;  but  this  oodicil,  not  having  been  duly  attested  so  as  to  pass  real 
estate,  did  not  take  effect. 

On  the  death  of  John  Micklethwait,  the  testator  of  1797,  John 
Micklethwait,  the  testator  of  1822,  entered  into  possession  of  the  estates 
comprised  in  the  will  of  1797,  and  continued  in  possession  till  his  death, 
in  1824. 

Nathaniel  (No.  2),  the  eldest  son  of  the  first  Nathaniel,  and  the  eldest 
grandson  referred  to  by  the  testator  of  1797,  succeeded  to  the  Hickling, 
Beeston,  and  Tunstall  properties,  as  first  tenant  in  tail,  his  father  having  ' 
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made  no  appointment  of  the  estate  conformably  to  the  power  contained 

in  the  settlement  of  1782.    In  1804,  this  Nathaniel  (No.  2),  being  about 

to  marry  Lady  Maria  Wilhelmina  Waldegrave,  executed  an  instrument, 

which  is  called  a  settlement,  and  which  bears  date  the  18th  of  January, 

1804. 

*ft4Ql       ^y  ^^'®  settlement,  made  between  Nathaniel  *Micklethwait, 

^  of  the  first  part,  John  Micklethwait  (the  testator  of  1822)  and 
Miles  Sotherton  Branthwayt,  described  as  the  guardians  of  the  said 
Nathaniel  Micklethwait,  of  the  second  part,  and  various  persons  therein 
named  as  the  guardians  of  Lady  Maria,  of  the  third  part, — after  reciting 
the  settlement  of  1782,  Nathaniel  Micklethwait  covenants,  with  the 
consent  of  his  guardians,  within  three  months  after  he  shall  have  attained 
the  age  of  twenty-one,  to  settle  and  assure  the  Hickling,  Beeston,  and 
Tunstall  estates  to  the  use  of  himself  for  life,  and,  after  his  decease,  to 
the  use  and  intent  that  Lady  Maria  should  during  her  life  receive  a 
jointure-annuity  of  lOOOZ.,  with  the  usual  powers  of  entry  and  distress, 
and  a  term  of  years  for  securing  the  same ;  and,  subject  thereto,  to  the 
use  of  himself  in  fee.  In  fulfilment  of  this  agreement,  Nathaniel 
Micklethwait,  by  an  indenture  of  the  28th  of  January,  1805,  and  a 
recovery  suffered  in  pursuance  thereof,  barred  the  entail  in  these  estates. 
It  does  not  appear  that  any  deed  was  ever  executed  charging  these 
estates  with  the  jointure-annuity  to  Lady  Maria.  The  arrangement 
became  abortive  and  fell  to  the  ground,  in  consequence  of  the  death  of 
Lady  Maria,  who  died  on  the  14th  of  February,  1805,  immediately 
after  giving  birth  to  a  son  (the  only  child  of  the  marriage),  who  was 
named  Nathaniel  Waldegrave  John  Branthwayt,  and  who  in  the  case  is 
more  generally  designated  as  Colonel  Micklethwait.  The  estates  referred 
to  in  the  so-called  settlement  of  1804,  having  been  thus  disentailed,  one 
of  them,  the  Tunstall  estate,  was  afterwards,  in  1809,  sold  by  Nathaniel 
Micklethwait. 

In  October,  1810,  a  marriage  being  contemplated  between  Nathaniel 
Micklethwait,  now  a  widower,  and  Charlotte  the  daughter  of  Lord  Rous, 
proposals  for  a  settlement,  to  which  John  Micklethwait,  the  testator  of 
*8'i01   ^^^^'  ^*^  *  P^rtyi  w^re  drawn  up  and  agreed  to.     *In  these  it 

-'  was  proposed  by  Nathaniel  Micklethwait  to  charge  the  Hickling 
estate  with  an  annuity  of  lOOOZ.  per  annum  in  favour  of  his  intended 
wife,  in  the  event  of  her  surviving  him,  and  with  a  further  annuity  of 
5002.  a  year,  if  his  uncle  John  Micklethwait  should  exercise  the  power 
of  appointment  given  him  by  the  will  of  1797,  in  his,  Nathaniel  Mickle- 
thwait*s,  favour.  Nathaniel  Micklethwait  further  proposed  to  charge 
the  Hickling  estate  with  25,0002.  for  the  fortunes  of  the  children  of  the 
intended  marriage ;  and  the  settlement  was  to  contain  all  usual  powers 
and  provisions  for  raising  and  securing  the  payment  of  the  annuities  and 
the  children's  fortunes,  and  all  other  powers  necessary  for  carrying  the 
trusts  of  the  settlement  into  eifect. 

Then  follows  a  proposal  by  John  Micklethwait,  the  testator  of  1822, 
in  the  following  terms, — *'  Mr.  Micklethwait  proposes,  in  pursuance  of 
the  power  given  to  him  by  his  father's  will,  immediately  to  appoint  all 
the  estates  thereby  devised  to  him,  to  Mr.  Nathaniel  Micklethwait" 
By  a  subsequent  clause,  the  sum  to  be  charged  on  the  Hickling  estate 
for  the  children's  fortunes,  was  to  be  10,000{.,  instead  of  25,0002.; 
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another  10,0002.  and  50002.,  the  intended  wife's  portion,  being  to  be 
invested  in  a  certain  specified  manner. 

These  proposals  having  l)een  adopted  as  the  basis  of  the  settlement, 
Mr.  John  Micklethwait  executed  a  deed  of  appointment  of  the  29th  of 
November,  1810,  whereby  he  appointed  the  estates  devised  by  the  will 
of  1797,  to  Nathaniel,  the  eldest  of  the  two  grandsons,  to  hold  accord- 
ing to  the  terms  of  the  will  of  1797.  A  marriage-settlement  was  there- 
upon executed  by  Nathaniel  Micklethwait  of  the  first  part,  Lord  Rous 
of  the  second  part,  the  intended  wife  of  the  third  part,  and  trustees  of 
the  fourth  part.  By  this  settlement,  Nathaniel  Micklethwait  conveyed 
the  Ilickling  estate  to  the  trustees  of  the  settlement,  to  the  use  of 
^himself  for  life,  remainder  to  the  intent  that  his  intended  wife,  rn^oc-t 
in  case  she  should  survive  him,  should  receive  thereout  a  jointure-  '- 
annuity  of  10002. ;  and,  subject  thereto,  to  the  use  of  the  trustees  for  a 
term  of  one  thousand  years  for  securing  the  annuity,  and  for  raising 
15,0002.  for  the  portions  of  the  younger  children;  and,  subject  thereto, 
to  the  use  of  himself  in  fee.  He  further  covenanted  with  the  trustees, 
as  soon  as  he  should  come  into  possession  of  the  other  estates  by  virtue 
of  the  will  of  1797  and  his  uncle's  appointment,  to  charge  those  estates 
with  a  further  annuity  of  5002.  in  favour  of  his  intended  wife,  and,  so 
far  as  he  was  able,  he  thereby  limited  and  appointed  to  her  the  said 
annuity,  to  be  payable  out  of  the  said  estate. 

There  were  several  children  of  this  marriage.  The  eldest  son,  John 
Nathaniel,  is  the  defendant  in  this  action :  the  second  son,  Henry 
Sharnborne  Nathaniel,  is  the  plaintiff. 

Such  being  the  state  of  the  family  and  of  the  family  estates,  in  the 
year  1822  John  Micklethwait,  the  tenant  for  life  under  the  will  of  1797, 
being  at  that  time,  as  he  continued  to  be  till  his  death,  childless,  pro- 
ceeded to  make  his  will.  He  had  become  possessed,  through  the  family 
of  his  mother,  a  Miss  Peckham,  of  real  estates  in  fee-simple  in  the 
connties  of  Kent  and  Sussex.  It  is  with  reference  to  the  estate  in 
Sussex,  known  by  the  name  of  the  Iridge  estate,  that  the  present  ques- 
tion arises ;  and  it  will  only  be  necessary  to  advert  to  so  much  of  the 
will  as  relates  to  it. 

After  recitins  his  father's  will  and  attempted  codicil,  and  that  the 
latter  became  ineffective  by  reason  of  the  attestation  thereto  being 
defective,  and  that  it  was  his  (the  testator's)  wish  that  his  father's  codicil 
should  be  confirmed,  and  that  the  devise  therein  of  the  lands  in  Surrey, 
Middlesex,  and  London,  to  his  brother  Jonathan  George  in  fee  should 
be  fully  and  legally  established,  *he  proceeds  to  devise  the  Iridge  r^iof  o 
estate  to  trustees, — first,  to  the  use  of  his  nephew  Sotherton  ^ 
Branthwayt  Micklethwayt  for  life,  remainder  to  the  first  and  other  sons 
of  the  body  of  Sotherton  Branthwayt  Micklethwait  successively  in  tail 
male, — secondly,  in  default  of  such  issue,  to  his  brother  Jonathan  George, 
for  life,  remainder  to  his  nephew  John,  eldest  son  of  his  brother  Jona- 
than George,  for  life,  and  to  the  first  and  other  sons  of  the  said  John 
Micklethwait,  successively,  in  tail  male.  Then  follow  two  shifting 
clauses.  The  first  provides,  that,  if  the  testator's  nephew  Nathaniel  and 
his  first  or  other  son  or  sons,  or  his  or  their  heirs,  should,  in  the  lifetime 
of  Jonathan  George  Micklethwait,  effectually  confirm  and  establish  the 
codicil  of  1797,  by  effectually  conveying  the  lands,  &c.,  in  Surrey, 
Middlesex,  and  London,  to  Jonathan  George,  in  fee,  then  the  foregoing 
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devise  in  favour  of  Jonathan  Qeorge,  and  of  his  son  John  and  his  first 
and  other  sons  in  tail  male,  was  to  become  void ;  and,  immediately  on 
Buoh  event,  or  otherwise  in  default  of  issue  of  the  testator's  nephew 
John  Micklethwait,  the  estate  was  to  pass  to  the  testator's  great- nephew 
John  Nathaniel  Micklethwait  (second  son  of  his  nephew  Nathaniel),  for 
life,  remainder  to  the  first  and  other  sons  of  the  bodj  of  John  Nathaniel, 
in  tail  male,  remainder  to  the  third,  fourth,  fifth,  and  every  other  son 
of  the  testator's  nephew  Nathaniel  (excepting  always  the  eldest  son), 
successively,  in  tail  male,  with  remainder,  in  default  of  issue,  to  Jonathan 
George,  in  fee.  Then  follows  the  shifting  clause  upon  which  the  present 
contest  arises,  and  which  is  in  these  words : — ^'  And  as  by  possibility  it 
may  so  happen,  that,  from  and  after  the  second,  third,  fourth,  or  other 
younger  son  of  my  said  nephew  Nathaniel  Micklethwait,  or  the  heiifl 
male  of  his  or  their  respective  body  or  bodies,  shall,  under  the  limitib- 
Marto-\  tions  aforesaid,  have  come  into  possession  of  my  *said  heredita- 
^  ments  and  real  estate,  the  eldest  or  elder  son  of  my  said  nephew 
Nathaniel  Micklethwait,  or  the  heirs  male  of  his  body^  may  die  and 
become  extinct,  so  that  the  second  or  other  younger  son  of  my  said 
nephew  Nathaniel  Micklethwait,  or  the  heirs  male  of  the  body  of  sach 
second  or  other  younger  son,  may  become  entitled  to  the  property  eettled 
on  the  marriage  of  the  said  Nathaniel  Micklethwait^  in  the  character  qf 
the  then  heir  male  of  hie  body :  Now,  in  order  to  prevent  the  union  of 
the  two  estates  in  the  same  person  whilst  there  is  in  existence  a  younger 
son,  or  an  heir  male  of  the  body  of  a  younger  son,  of  my  said  nephew 
Nathaniel  Micklethwait,  I  do  by  this  my  will  direct  and  declare,  that,  in 
case  the  second,  third,  fourth,  or  other  younger  son,  or  the  heirs  male 
of  the  body  of  such  younger  son  or  sons,  shall,  by  the  death  or  failure 
of  issue  male  of  the  eldest  or  other  elder  son,  become  entitled  to  tbe 
said  settled  property  of  my  said  nephew  Nathaniel  Micklethwait,  as  the 
heir,  male  of  his  body,  then  the  limitations  in  this  my  will  in  favour  of 
such  second  or  other  younger  son,  so  becoming  entitled,  shall  imme* 
diately  after  such  event  cease  and  become  void,  and  the  next  younger 
son  of  my  said  nephew  Nathaniel  Micklethwait,  and  the  heirs  male  of  his 
body,  shall,  under  the  limitations  of  this  my  will,  become  entitled  to  my 
hereditaments  and  real  estate  aforesaid,  in  such  manner  in  every  respect 
as  if  his  next  elder  brother,  or  the  issue  male  of  his  body,  had  been  dead 
or  become  extinct." 

John  Micklethwait,  the  testator,  died  in  1824.  On  his  death,  kia 
nephew  Sotherton  Branthwavt  Micklethwait,  who  was  created  a  baronet^ 
and  known  as  Sir  Peckham  Micklethwait,  entered  into  possession  of  the 
Iridge  estate  under  the  foregoing  will.  Nathaniel  Micklethwait  entered 
into  possession  of  the  estates  devised  by  the  will  of  1797. 
*^^1  ^^  April,  1826,  Nathaniel  Micklethwait  and  his  ^eldest  son, 
-J  Colonel  Micklethwait,  conveyed  the  property  in  Surrey,  Middle* 
sex,  and  London,  to  Jonathan  George  Micklethwait,  in  fee,  conformably 
to  the  terms  of  the  first  shifting  clause  of  the  will  of  1822 ;  whereupon, 
by  virtue  of  the  provisions  of  the  will,  the  devise  of  the  Iridge  estate  in 
remainder  to  Jonathan  George  and  his  sons  ia  tail  male  became  void, 
and  the  devise  of  that  estate  in  remainder  to  Nathaniel  Micklethwait 
and  his  sons  took  effect. 

On  the  death  of  Sir  Peckham  Micklethwait  without  issue,  in  Septem- 
ber, 1853,  the  defendant,  John  Nathaniel  Micklethwait,  entered  into 
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possession  of  the  Iridge  estate,  under  the  will  of  1822,  and  has  since 
continued  in  possession.  Nathaniel  Micklethwait,  his  father,  died  on 
the  6th  of  January,  1856. 

By  his  will,  made  in  1852, — after  devising  his  Hickling  and  other 
estates,  held  in  fee  simple,  to  trustees  for  a  term  of  years  for  raising  a 
sum  of  money, — he  devised  the  same,  subject  to  such  term,  to  his  eldest 
son.  Colonel  Micklethwait,  for  life,  with  remainder  to  his  sons  succes- 
sively in  tail  male ;  with  remainder,  on  failure  of  such  issue,  to  his 
second  son  (the  defendant),  for  life;  with  remainder  to  his  sons  suc- 
cessively in  tail  male ;  with  a  like  remainder  to  his  third  son,  Henry 
(the  plaintiff  in  this  action);  with  remainders  over.  And^  after  reciting 
that  he  was  seised  for  life,  not  only  of  real  estates  comprised  in  the 
indentures  of  the  22d  and  28d  of  May,  1812  (which  are  set  forth  in  the 
case,  but  have  nothing  to  do  with  the  present  question,  and  therefore 
need  not  be  further  referred  to),  but  also  of  other  considerable  real 
estates  in  England  and  Ireland,  with  remainder  to  his  sons  successively 
in  tail  male, — he  declared  that  the  devises  in  his  will  in  favour  of  his 
sons  were  made  on  the  condition  that  each  and  every  of  them  who  should 
become  seised  of  the  estates  of  which  he  (the  testator)  was  seised  for  life, 
should  "^within  twelve  calendar  months  disentail  the  same  and  r^ioec 
settle  them  to  the  uses  to  which  his  estates  of  Hickling,  Beeston,  ^ 
and  Tunstall  stood  limited  by  his  will,  with  a  limitation  over  to  the 
person  next  in  remainder,  in  case  of  refusal  or  neglect. 

This  condition  the  defendant  fulfilled,  by  executing  in  June,  1857, 
disentailing  deeds  of  all  the  property  vested  in  him  in  tail,  including  the 
estates  devised  by  the  will  of  1797,  and  appointed  in  1^10,  and  by 
settling  such  property  as  directed  by  the  will  of  1852. 

In  the  mean  time.  Colonel  Micklethwait,  the  eldest  son  of  Nathaniel 
Micklethwait  (No.  2),  the  testator  of  1852,  had  died,  namely,  in  July, 
1856.  The  defendant  thereupon  entered  into  possession  of  the  Hickling 
and  Beeston  estates,  and  of  the  property  devised  by  the  will  of  1797, 
with  the  exception  of  the  property  in  Surrey,  Middlesex,  and  London, 
which,  as  we  have  seen,  had  been  conveyed  to  Jonathan  George  Mickle- 
thwait in  1826. 

Upon  this  state  of  facts,  the  plaintiff  contends  that  the  second 
shifting  clause  in  the  will  of  1822  has  taken  effect,  inasmuch  as,  by  the 
death  of  the  eldest  son  of  Nathaniel  Micklethwait  (No.  2)  without  issue, 
the  defendant,  the  second  son,  has  succeeded,  as  heir  male  of  the  body 
of  his  father  (within  the  meaning  of  the  language  of  the  clause),  to 
*^  the  property  settled  on  the  marriage  of  Nathaniel  Micklethwait"  (No. 
2),  such  property  being,  as  the  plaintiff  maintains,  the  estates  which 
passed  by  the  will  of  1797,  and  the  appointment  of  John  Micklethwait 
of  1810,  made  with  a  view  to,  and  as  a  settlement  upon,  the  second 
marriage  of  Nathaniel  Micklethwait  (No.  2). 

The  defendant,  on  the  other  hand,  makes  three  points, — ^first,  that  the 
property  referred  to  in  the  second  shifting  clause  as  '^  settled  on  the 
marriage  of  Nathaniel  Micklethwait,"  is,  not  the  estates  comprised  in 
*the  will  of  1797,  and  dealt  with  on  the  marriage  in  1810,  but  r^oR^ 
the  Hickling,  Beeston,  and  Tunstall  estates,  dealt  with  in  the  I- 
settlement  made  on  the  marriage  of  1804 ;  and  that,  consequently,  the 
contingency  provided  for  in  the  shifting  clause,  of  the  seconl  nephew 
succeeding  in  place  of  the  first,  as  ^^  heir  male  of  the  body"  of  his  father, 
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has  not  happened,  inasmuch  as  the  defendant  has  succeeded  to  these 
estates,  not  as  '^  heir  of  the  body/*  but  as  devisee  under  the  will  of  his 
father, — secondly,  that,  even  assuming  that  the  estates  referred  to  in  the 
shifting  clause  are  the  estates  devised  by  the  will  of  1797,  still  the  con- 
tingency provided  against  has  not  happened,  inasmuch  as  the  defendant 
has  not  succeeded  to  these  estates  as  ^'  heir  male  of  the  body"  of  his 
father  Nathaniel ;  because,  taking  as  first  tenant  in  tail  after  the  deter- 
mination of  the  estate  for  life,  according  to  the  limitations  of  the  will 
of  1797,  he  would  take,  not  an  estate  by  inheritance,  but  an  estate-tail 
as  purchaser, — and,  thirdly,  that,  even  if  this  should  be  held  otherwise, 
still  the  contingency  provided  for  by  the  will  has  not  been  fulfilled  in 
regard  to  the  estates  succeeded  to,  seeing  that  the  estates  settled  (ac- 
cording to  the  plaintiff's  own  construction)  on  the  marriage  of  1810, 
comprised  the  whole  of  the  estates  devised  by  the  will  of  1797,  while 
the  defendant  has  succeeded  only  to  a  part  of  those  estates,  another  part 
having  been  conveyed  to  Jonathan  George  Micklethwait  conformably  to 
the  will  of  1822,  as  the  price  of  the  Iridge  estate. 

We  think  it  expedient  to  deal  with  the  second  of  these  points  in  the 
first  instance,  as  the  solution  of  the  meaning  of  the  words  '*  heir  male 
of  the  body,"  as  used  in  the  shifting  clause,  may  be  of  material  import- 
ance in  ascertaining  to  which  of  the  estates  the  testator  has  referred  as 
the  ^'property  settled  on  the  marriage  of  Nathaniel  Micklethwait." 
*8^71  ^°  ^^^  course  of  the  argument,  it  was  pointed  out  by  *the 
-^  court,  as  the  fact  is,  that,  in  reciting,  in  the  will  of  1822,  the 
provisions  of  the  will  of  1797,  with  reference  to  this  very  property,  the 
estate  taken  by  the  son  of  the  tenant  for  life  as  tenant  in  tail  after  the 
determination  of  the  life-estate,  was  throughout  described  as  taken  by 
such  son  as  heir  of  the  tenant  for  life^ — clearly  showing  that  the  legal 
distinction  between  an  estate-tail  created  by  a  limitation  to  a  man  for 
life,  with  remainder  to  the  heirs  of  his  body,  and  an  estate  for  life  to  a 
man,  with  remainder  in  strict  settlement  to  his  son,  and  the  son*s  heirs, 
in  tail,  was  not  present  to  the  mind  of  the  testator,  and  that  the  latter 
estate  was  considered  by  him  as  an  estate  of  inheritance  in  the  first 
taker ;  and  that  it  must  therefore  be  taken  that  such  an  estate  ought 
fairly  to  be  considered  as  having  been  intended  to  be  described  in  the 
form  of  words  used  in  the  clause  under  consideration. 

It  was  admitted  by  the  counsel  for  the  defendant,  that  it  appeared 
from  the  rest  of  the  will  that  the  words  had  been  used  by  the  testator 
in  the  sense  suggested ;  and  the  second  point  originally  contended  for 
was  virtually  abandoned.  We  shall  see  presently  the  importance  of  this 
in  determining  the  question  which  we  next  proceed  to  consider,  viz., 
which  of  the  estates  is  meant  to  be  referred  to  in  the  shifting  clause. 

We  are  of  opinion  that  the  property  referred  to  as  '*  settled  on  the 
marriage  of  Nathaniel  Micklethwait,"  was,  the  estates  dealt  with  on 
the  second  marriage,  in  1810.  It  is  true  that  there  were  two  marriages, 
and  that  settlements  were  made  on  each,  and  that  different  estates  were 
dealt  with  in  making  these  settlements,  from  which  some  ambiguity 
might  appear  to  arise :  but,  on  closer  examination,  it  appears  to  ns  plain 
that  the  estates  devised  by  the  will  of  1797  are  those  referred  to.  It 
must  be  conceded,  that,  in  neither  instance,  were  any  estates  ''  settled," 
*8581  ^^  ^^^  strict  legal  sense  of  *the  term,  and  that,  to  make  the  viU 
-^  sensible,  recourse  must  be  had  to  a  more  enlarged  and  popular 
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meaning  of  the  term  '*  settled."  Bat,  admitting  this,  it  seems  to  us  that 
in  no  sense  of  the  word  can  it  be  said  that  any  estates  were  ^^  settled" 
on  the  marriage  of  1804;  while,  on  the  other  hand,  we  thihk  that  that 
term  may  have  been  intended  to  be  applied,  and  was  in  fact  applied,  by 
the  testator,  to  the  estates  appointed  by  him  on  the  marriage  of  1810. 
It  is  true  there  was  a  settlement  in  1804 ;  but  it  is  not  true  that  any 
^^ property''  was  ^^  settled.*'  The  estates  then  dealt  with  wero  already  in 
strict  settlement:  the  purpose  of  the  new  settlement  was  simply  to 
charge  them  with  a  jointure-annuity  in  favour  of  the  intended  wife ;  and, 
to  effect  this  purpose,  the  estates  were  disentailed  and  restored  to  the 
condition  of  estates  in  fee  simple,  so  as  to  enable  the  owner  to  charge 
them  as  agreed.  Now,  the  meaning  of  a  *' settled"  estate,  whether  in 
legal  or  in  popular  language,  as  contradistinguished  from  an  estate  in 
fee  simple,  is  understood  to  be  one  in  which  the  powers  of  alienation,  of 
devising,  and  of  transmission  according  to  the  ordinary  rules  of  descent, 
are  restrained  by  the  limitations  of  the  settlement :  it  would  be  a  per- 
version of  language  to  apply  the  term  ''settled"  to  an  estate  taken  out 
of  settlement,  and  brought  back  to  the  condition  of  an  estate  in  fee 
simple. 

The  same  observations  will  apply  to  the  same  property,  when  dealt 
with  on  the  settlement  made  on  the  second  marriage  of  Nathaniel 
Micklethwait,  in  1810.  Here,  again,  the  Hickling  estates  were  merely 
charged  with  a  jointure-annuity  for  the  wife,  and  a  term  of  years  created 
for  raising  portions  for  the  younger  children :  subject  to  these,  the 
estates  remained  in  Nathaniel  Micklethwait  in  fee  simple,  and  cannot, 
therefore,  for  the  reasons  already  pointed  out,  be  said  to  have  been 
estates  ''settled  on  the  marriage." 

*We  have  next  to  consider  whether  the  clause  was  intended  to  r^oen 
refer  to  the  estates  devised  by  the  will  of  1797.  It  is  true  that,  L 
strictly  speaking,  these  estates  were  not  settled  on  the  marriage  of  1810; 
they  passed  to  Nathaniel  Micklethwait  for  life,  and  his  sons  after  him 
in  tail,  by  virtue  of  the  will  of  1797  and  the  appointment  of  1810: 
nevertheless,  we  are  satisfied  that  it  was  to  these  estates  that  the  testator 
intended  to  refer.  It  was  his  own  proposal,  as  part  of  the  settlement  to 
be  made  on  the  marriage,  to  exercise  his  power  of  appointment  in  favour 
of  his  nephew ;  and,  as  soon  as  that  appointment  was  made,  the  practi- 
cal effect  was,  to  pass  these  estates  to  Nathaniel  for  life,  and  his  sons  in 
tail  male  after  him,  in  strict  settlement.  This  having  been  done  on  the 
marriage,  and  as  part  of  the  settlement  effected  on  the  marriage,  the 
testator  might  well  refer  to  these  estates  as  having  been  "  settled  on  the 
marriage."  It  appears  to  ns  far  more  probable  that  he  did  so,  than 
that  he  intended  to  refer  to  estates  which  had  been  taken  out  of  settle- 
ment by  cutting  off  the  entail.  But,  if  any  doubt  could  remain  on  this 
head,  it  appears  to  us  to  be  solved  by  reference  to  the  term  used,  of 
"heir  male  of  the  body,"  which  term  is  admitted  to  have  been  used  by 
the  testator  to  designate  a  first  son  taking  as  tenant  in  tail  by  purchase 
on  the  determination  of  the  life-estate  of  his  father.  It  is  plain  that 
such  a  description  would  not  apply  to  the  case  of  a  son  taking  as  heir- 
at-law  to  his  father,  tenant  in  fee  simple.  But,  as  we  have  seen,  the 
Hickling  estates  were  estates  in  fee  simple.  Moreover,  as  the  union  of 
the  two  estates,  the  contingency  against  which  the  testator  was  seeking 
to  provide,  would  equally  have  arisen  on  a  devise  of  the  estate  as  on  its 
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descending  by  inheritance,  it  is  reasonable  to  suppose,  that,  bad  the 
testator  been  dealing  with  an  estate  in  fee,  which  was  not  tinlikelj  to  be 
♦R^Ol  *^®^^®®^  ^y  ^^">  ^^  would  have  guarded  against  the  case  of  the 
-'  estate  coming  to  the  possessor  of  the  Iridge  estate  by  will,  as 
well  as  against  its  coming  to  him  by  inheritance.  On  the  other  hand, 
the  term  '^^  heir  male  of  the  body,'*  taken  in  the  sense  in  which  it  is 
admitted  that  the  testator  has  used  it  in  the  will,  is  applicable  to  the 
estates  devised  by  the  will  of  1797,  and  to  them  alone,  seeing  that  these 
are  the  only  entailed  estates,  and  that  to  such  the  term,  as  used,  is  alone 
applicable. 

On  these  grounds,  we  hold  with  the  plaintiff,  that  the  shifting  clause 
was  intendea  to  apply  to  the  union  of  the  estates  devised  by  the  will  of 
1797  with  the  Iridge  estate  devised  by  the  will  of  1822. 

We  proceed  to  consider  the  third  point  made  on  behalf  of  the  defend- 
ant, viz.,  that,  if  "  the  property  settled  on  the  marriage  of  Nathaniel 
Micklethwait"  is  to  be  held  to  be  the  estates  devised  by  the  will  of  1797, 
the  contingency  guarded  against  by  the  shifting  clause  has  not  arisen, 
inasmuch  as  the  defendant  has  not  come  into  possession  of  the  estates 
devised  by  the  will  of  1797,  but  only  of  a  part  of  such  estates,  the  Mid- 
dlesex, Surrey,  and  London  property  having  been  made  over  to  Jonathan 
George  Micklethwait.  In  addition  to  which,  from  the  alleged  inapplica- 
bility of  the  general  expression  used  in  the  clause  to  the  succeesion  to  a 
part  of  the  estates  only,  the  defendant's  counsel  strongly  contended 
that  the  shifting  clause  was  intended  to  apply  to  the  union  of  the  Iridge 
estate  with  the  estates  devised  by  the  will  of  1797,  in  the  event  of  the 
provisions  of  the  first  shifting  clause  not  being  adopted  by  Nathaniel 
Micklethwait  and  his  son,  and  the  Iridge  estate  devolving  on  the  latter 
on  failure  of  issue  of  John,  the  son  of  Jonathan  George,  according  to 
the  limitations  of  the  will  of  1822. 

*S611  ^^  ^^^^  argument  it  appears  to  us  that  two  ^satisfactory  answers 
-^  may  be  given.  In  the  first  place,  such  a  construction  would  re- 
quire a  double  contingency  in  order  to  give  effect  to  the  shifting  clause, 
— not  only  the  devolution  of  the  estates  devised  in  1797  on  the  second 
nephew,  by  failure  of  issue  of  the  first,  but  also  the  devolution  of  the 
Iridge  estate  on  Nathaniel  and  his  issue  by  failure  of  the  issue  of  John, 
the  son  of  Jonathan  George  Micklethwait ;  whereas,  the  former  contin- 
gency alone  is  referred  to  in  the  preamble  of  the  shifting  clause.  In 
the  second  place,  such  a  construction  appears  to  us  to  be  inconsistent 
with  the  scheme  of  the  will.  Practically,  the  effect. of  the  provisions  of 
the  will  of  1822,  as  to  the  Iridge  estate,  was,  to  carry  the  estate  to  John 
Nathaniel  Micklethwait  for  life  and  his  sons  in  tail  male,  upon  the  con- 
dition of  his  joining  with  his  father  in  conveying  the  Surrey,  Middlesex, 
and  London  property  to  Jonathan  George  in  fee;  immediately  after 
which  follows  the  shifting  clause  in  question.  There  can  be  little  doubt 
that  the  testator  expected  that  the  arrangement  which  he  desired  in 
order  to  carry  into  effect  his  father's  codicil,  would  be  completed.  We 
have  no  evidence  as  to  the  value  of  the  Surrey,  Middlesex,  and  London 
property :  but  it  cannot  be  doubted  that  Tt  was  exceeded  by  that  of  the 
Iridge  estate,  seeing  that  Nathaniel  Micklethwait  and  his  son  lost  no 
time  in  making  over  the  Surrey,  Middlesex,  and  London  estates,  in  order 
to  secure  the  succession  in  remainder  to  the  Iridge  estate.  Now,  the 
shifting  clause  occurs  immediately  after  the  provisions  for  seciring  the 


COMMON  BENCH  REPORTS.    (4  J.  SCOTT.    N.  S.)         861 

disposition  of  the  property  in  the  manner  jnst  pointed  oat ;  and  it  con- 
tains no  reference  to  the  non-completion  of  the  desired  arrangement.  It 
Appears  to  us  that  the  reasonable  construction  to  be  pint  on  the  whole  of 
the  provisions  of  the  will  taken  together,  is,  that  the  shifting  clause  in 
question  was  intended  to  take  effect  on  the  completion  of  the  r^cof^o 
^arrangement  contemplated  bj  the  testator  as  to  the  transfer  of  ^ 
the  Surrey,  Middlesex,  and  London  property,  in  the  event  of  the  rest  of 
the  estates  becoming  united  with  the  Iridge  estate  by  failure  of  the  issue 
of  the  elder  nephew,  then  in  possession  of  the  former ;  and  that,  con- 
sequently, the  term  ^*  property  settled  on  the  marriage  of  Nathaniel 
Micklethwait,"  although  general  and  unqualified,  muet  be  taken  to  mean 
that  property  short  of  that  portion  of  it  which  it  was  part  of  the  scheme 
of  the  will  to  have  separated  from  it. 

We  are  therefore  of  opinion  that  the  estates  referred  to  in  the  shifting 
clause  are  the  estates  which  passed  by  the  will  of  1797,  and  which  came 
to  the  defendant  as  first  tenant  in  tail  in  remainder  after  the  determina- 
tion of  the  prior  estate  of  his  elder  brother ;  that  the  chamcter  in  which 
the  defendant  actually  took  the  estates,  was  intended  to  be  described  by 
the  term  "  heir  male  of  the  body"  of  his  father ;  and  that,  consequently, 
the  contingency.provided  for  by  the  shifting  clause  has  happened. 

It  follows  that  the  plaintiff  is  entitled  to  our  judgment. 

Judgmenft  for  the  plaintiff. 


.  Upon  this  judgment  the  defendant  brought  a  writ  of  error,  which 
came  on  for  argument  on  the  5th  of  February,  1859,  in  the  Exchequer 
Chamber,  before  Pollock,  C.  B.,  Erie,  J.,  Martin,  B.,  Crompton,  J., 
Brarawell,  B.,  Watson,  B.,  and  Hill,  J. 

BoHy  Q.  C.  (with  whom  were  Xu«A,  Q.  C,  and  JR.  H.  Turner)^  for 
the  plaintiff  in  error  (defendant  below),  submitted, — that  the  second 
shifting  clause  in  the  will  of  1822  wa^  inoperative,  on  the  ground  of 
ambiguity, — *that  the  estates  devised  by  the  will  of  1797  were  r»o^Q 
not  "  property  settled*'  on  the  marriage  of  Nathaniel  Mickle-  ^ 
thwait  No.  2, — that  the  deed-poll  of  the  29th  of  November,  1810,  was  not 
a  settlement  of  the  estates  devised  by  the  will  of  1797, — that  the  clause 
did  not  apply  to  the  estates  settled  on  either  of  the  marriages  of  Nathan- 
iel Micklethwait  No.  2,  as  the  plaintiff  in  error  had  not  succeeded  to 
those  estates  as  ^^  the  heir  male  of  his  father," — that  the  clause  was 
inoperative,  as  the  plaintiff  in  error  had  not  «uooeeded  to  the  whole  of 
the  estates  devised  by  the  will  of  1797,  or  to  the  whole  of  the  estates 
settled  on  the  first  or  second  marriage  of  his  father,—* thitt  the  alleged 
draft  and  instructions  for  the  will  of  1822  were  inadmissible  in  evidence, 
—and  that  the  will  of  1852  was  admissible.  The  following  cases  were 
cited  :--Doe  d.  Hearle  v.  Hicks,  8  Bingh.  475  (E.  C.  L.  R.  vol.  21),  2 
M.  k  Scott  759  (E.  C.  L.  R.  vol.  28),  1  Clark  fc  F.  20,  Thornhill  v. 
Hall,  2  Clark  &  F.  22,  Doe  d.  Luscombe  v.  Yates,  5  B.  &  Aid.  544  (E. 
C.  L.  R.  vol.  7),  1  D.  &  «.  187,  Clavering  v.  Ellison,  8  Drewry  451, 
Kiallmark  v.  Kiallmark,  26  Law  J.,  Gh,  1,  Scarisbrick  v,  Ecdieston,  5 
Clark  &  P.  898,  Burrell  v.  Crutchley,  15  Ves.  644,  Pazitkerioy  v.  Ford, 
4  Simons  890,  1  Ad.  ft  E.  897  (E.  C.  L.  R.  vol.  28),  2  ».  4  M.  1  (E. 
C.  L.  R.  vol.  28),  Taylor  v.  The  Barl  of  Harewood,  8  Hare  872,  and 
Harrison  v.  Round,  2  De  Gez,  M'N.  k  0. 190. 
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Aibertoriy  Q.  C.  (with  whom  were  R,  Clarke  an«l  novyman\  for  the 
defendant  in  error  (plaintiff  helow),  suhinitted, — first,  that,  on  the  death 
of  Colonel  Micklethwait,  nnd  on  the  defendant  coming  into  possession 
of  the  1797  estates,  the  shifting  clause  in  the  will  of  the  24th  of  Octo- 
ber, 1822,  took  effect,  and  the  Iridge  estate  became  the  property  of  the 
plaintiff  below, — secondly,  that  it  appeared  by  the  case  that  the  property 
known  as  the  1797  estates,  was  the  property  referred  to  by  the  testator 
*8641  ^^  1822  as  the  property  settled  on  the  *marriage  of  Nathaniel 
J  Micklethwait  No.  2, — thirdly,  that  the  language  of  the  will  of 
the  24th  of  October,  1822,  and  the  other  facts,  show  that  the  defendant 
(below)  did  succeed  to  the  1797  estates,  in  the  character  of  the  heir  male 
of  the  body  of  Nathaniel  Micklethwait  No.  2,  within  the  meaning  of  the 
testator  of  1822, — fourthly,  that,  assuming  that  there  wa9  any  am- 
biguity as  to  the  property  referred  to,  the  instructions  for  the  will  of 
the  24th  of  October,  1822,  and  the  draft  of  such  will,  were  admissible 
in  evidence  to  remove  the  same, — fifthly,  that  the  said  instructions 
clearly  showed  what  was  the  property  intended  by  the  testator  of  1822 
as  the  settled  property  of  Nathaniel  Micklethwait  No.  2, — sixthly,  that 
the  will  of  the  29th  of  May,  1852,  was  not  admissible  in  evidence 
against  the  plaintiff  below, — seventhly,  that  the  fact  of  Nathaniel 
Micklethwait  No.  2  and  Colonel  Micklethwait  having  complied  with  the 
wishes  of  the  testator  of  1822,  by  confirming  the  codicil  of  1799,  did 
not  nullify  the  shifting  clause.  Cur.  adv.  vult 

Martin,  B.,  now  delivered  the  judgment  of  the  court : — 

This  is  error  from  the  judgment  of  the  Court  of  Common  Pleas  upon 
a  special  case.  The  action  is  ejectment  to  recover  possession  of  an 
estate  called  Iridge,  in  the  county  of  Sussex. 

The  material  facts  are  these : — One  John  Micklethwait,  being  seised 
in  fee  simple  of  estates  in  Norfolk,  Suffolk,  Essex,  Middlesex,  Surrey, 
London,  and  Norwich,  and  in  the  county  of  Westmeath,  in  Ireland,  by 
his  will,  dated  the  4th  of  December,  1797,  devised  them  to  the  use  of 
his  eldest  son,  John  Micklethwait,  for  life ;  with  remainder  to  his  first 
and  other  sons  in  tail  male ;  and,  in  default  of  such  issue,  and  in  case 
*8651  ^^  appointment  should  be  made  by  his  said  son  John  *Mickle- 
^  thwait,  to  the  use  of  such  one  of  his  grandsons  Nathaniel  or 
Sotherton  (the  sons  of  a  deceased  son  Nathaniel),  as  his  son  John  should 
during  his  lifetime  appoint, — to  hold  the  same  to  such  one  of  them  during 
the  term  of  his  life,  and,  after  the  decease  of  such  grandson  to  whom  the 
estate  should  be  appointed,  to  the  use  of  the  first  son  of  the  body  of  such 
grandson  and  the  heirs  male  of  his  body,  and,  in  default  of  such  it«tte, 
to  his  second,  third,  and  other  sons  in  tail  male.  There  were  other 
limitations,  which  do  not  seem  material. 

The  testator  afterwards  made  an  unattested  codicil,  whereby  he  pro- 
posed to  revoke  his  will  as  regarded  his  estates  in  Surrey,  Middlesex, 
and  London,  and  to  devise  them  to  his  son  Jonathan  George  Micklethwait, 
in  fee. 

After  his  death,  John  Micklethwait  entered  into  possession  of  all  the 
estates,  and  during  his  lifetime  acquired  other  real  estates,  principally 
from  the  family  of  his  mother,  whose  name  was  Peckham,  and  part  of 
which  was  the  Iridge  estate,  the  subject  of  the  present  question. 

In  the  year  1804,  Nathaniel,  the  grandson,  being  a  minor,  and  enti- 
tled under  a  marriage-aettlement  made  in  1782  to  an  estate-tail  in  certain 
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estates  in  Norfolk,  called  tbe  Hickling  and  other  estates,  and  being 
about  to  be  married,  on  the  18th  of  January,  1804,  executed  a  deed  of 
covenant,  whereby  he  professed  to  bind  himself  within  three  months 
after  he  attained  twenty-one,  to  settle  these  estates  to  the  use  of  him- 
self for  life,  and,  after  his  death,  to  the  use  that  his  wife  should  receive 
an  annuity  of  lOOOZ.  a  year,  and,  subject  thereto,  to  the  use  of  himself 
in  fee. 

In  January,  1805,  having  come  of  age,  he  suffered  a  recovery,  and, 
by  an  indenture  dated  the  28th  of  that  month,  limited  the  use  of  these 
estates  to  himself  in  fee.  '^'On  the  14th  of  February,  1805,  there  r;^o/»^ 
was  born  an  only  child  of  this  marriage,  a  son,  afterwards  Colonel  *- 
Micklethwait.  In  October,  1810,  ^thaniel  Micklethwait  was  about  to 
marry  a  second  time,  his  first  wife  being  dead,  and  proposals  were  made 
for  a  settlement.  John  Micklethwait  was  a  party  to  these  proposals ; 
and  ultimately  it  was  arranged,  that,  in  pursuance  of  the  power  given 
him  by  his  father's  will,  he  should  immediately  appoint  all  the  estates 
thereby  devised  to  Nathaniel  and  his  male  descendants,  and  that 
Nathaniel  should  charge  his  Hickling  estate  with  a  jointure  of  10002. 
a  year  for  his  intended  wife,  and  make  provision  for  her  and  the  children 
of  the  marriage.  In  pursuance  of  this  arrangement,  John  Micklethwait, 
on  the  29th  of  November,  1810,  executed  a  deed  of  appointment,  and 
thereby, — after  reciting  his  father's  will,  appointed  to  Nathaniel  Mickle- 
thwait all  the  estates  therein  mentioned,  from  and  after  his  own  death 
without  issue,  to  hold  the  same  according  to  the  form  and  effect  of  hia 
father's  will. 

On  the  26th  of  December,  a  marriage-settlement  was  executed  by 
Nathaniel  Micklethwait,  whereby  the  Hickling  estate  was  conveyed  to 
trustees  to  secure  a  jointure  to  his  intended  wife  of  lOOOZ.  a  year,  and 
to  raise  15,0002.  for  younger  children,  and,  subject  thereto,  to  the  use 
of  Nathaniel  Micklethwait,  in  fee.  This  marriage  took  place  in  the 
same  month ;  and  the  defendant  in  this  suit  is  the  eldest  son  of  this 
marriage,  and  the  plaintiff  the  second. 

In  the  year  1822,  John  Micklethwait  made  his  will,  bearing  date  the 
22d  of  October  in  that  year :  and  the  present  question  arises  upon  the 
construction  of  a  shifting  clause  contained  in  it. 

The  will  recites  the  will  of  bis  father,  and  the  power  of  election  and 
appointment  thereby  given  to  him,  and  that  his  father  had  by  a  codicil 
attempted  to  revoke  *his  will  as  to  the  Surrey,  Middlesex,  and  rmgofr 
London  estates,  and  to  devise  them  in  fee  to  Jonathan  George  ^ 
Micklethwait,  but  that  the  codicil,  not  having  been  duly  executed,  became 
inoperative ;  that  he  himself  had  exercised  his  power  of  election  by 
appointing  that  after  his  decease  without  issue  male,  all  the  lands  devised 
by  his  father's  will  should  go  to  Nathaniel  Micklethwait  for  his  life, 
with  remainder  to  his  first  and  other  sons  in  tail  male ;  and  that  it  was 
his  wish  that  the  codicil  in  his  father's  will  should  be  confirmed,  and  the 
devise  of  the  estates  in  Surrey,  Middlesex,  and  London  to  Jonathan 
George  Micklethwait  in  fee  legally  established.  He  then  devised  some 
annuities,  and,  subject  thereto,  he  devised  all  his  real  estate  in  Sussex 
or  elsewhere  to  trustees  and  their  heirs.  To  the  use  of  Sotherton 
Micklethwait  for  life,  with  remainder  to  his  first  and  other  sons  in  tail 
male,  and,  in  default  of  such  issue,  to  his  brother  Jonathan  George  for 
life,  with  remainder  to  a  nephew,  John,  for  life,  and  to  his  sons  in  tail 
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male, — ^provided  that,  if  his  nephew  Nathaniel  and  a  son  of  his  should 
in  the  lifetime  of  his  brother  Jonathan  George  effectually  confirm  the 
codicil  of  his  father's  will  by  conveying  the  estates  in  Surrey,  Middlesex, 
and  London,  to  him  in  fee  simple,  that  then  the  limitation  to  Jonathan 
George  and  to  John  and  to  the  first  and  other  sons  of  John  should  cease, 
and  immediately  on  such  event,  or  otherwise  in  default  of  such  issue  as 
aforesaid,  the  testator's  lands  in  Sussex  and  elsewhere  should  go  aud 
pass  to  the  use  of  the  defendant  (the  second  son  of  Nathaniel),  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail  rnale^  and,  in  default 
of  such  issue,  to  the  third  and  other  sons  of  Nathaniel  and  their  heirs, 
in  tail  male  respectively,  with  the  ultimate  remainder  in  fee  to  bis 
brother  Jonathan  George.  Then  there  follows  the  clause  upon  which 
*RR81  ^^^  present  question  arises.  It  is  in  substance  *as  follows : — 
^  '^  And  as  by  possibility  it  may  happen,  that,  after  the  second, 
third  or  other  younger  son  of  Nathaniel,  or  the  heirs  male  of  his  body, 
shall,  under  the  limitations  aforesaid,  have  come  into  possession  of  my 
estates,  the  eldest  son  of  Nathaniel,  or  his  heirs  male,  may  die  and 
become  extinct,  so  that  such  second  or  other  younger  son  of  Nathaniel, 
or  his  heirs  male,  may  become  entitled  to  the  property  settled  on  the  mar- 
riage of  Nathaniel^  in  the  character  of  the  then  heir  male  of  his  body: 
Now,  in  order  to  prevent  the  union  of  the  two  estates  in  the  same  person 
whilst  there  is  in  existence  a  younger  son,  or  an  heir  male  of  a  younger 
son  of  Nathaniel,  I  direct,  that,  in  case  the  second  or  other  younger 
son,  or  the  heirs  male  of  his  body,  shall  by  the  death  or  failure  of  the 
issue  male  of  the  eldest  son  become  entitled  to  the  said  settled  property 
of  Nathaniel,  as  the  heir  male  of  his  body,  then  the  limitation  in  the 
will  in  favour  of  such  second  and  other  younger  son  shall  immediately 
after  such  event  cease,  and  the  next  younger  son  of  Nathaniel,  and  the 
heir  male  of  his  body,  shall  become  entitled  to  all  my  real  estates  in 
such  manner  and  in  every  respect  as  if  his  eldest  brother,  or  the  issoe 
male  of  his  body,  had  been  dead  or  become  extincL"  By  a  subsequent 
clause  in  the  will,  he  directs  that  Sotherton  Micklethwait  and  ail  others 
except  Jonathan  George  who  should  become  entitled  to  his  estates, 
should  take  the  name  and  arms  of  Peckham  (his  mother's  family), 
jointly  with  those  of  Micklethwait. 

The  testator  died  in  1824.  In  1826,  Nathaniel  and  his  eldest  son, 
then  Colonel  Micklethwait,  conveyed  the  estates  in  SuiTey,  Middlesex, 
and  London  to  Jonathan  George,  in  fee  simple.  In  September,  1853, 
Sotherton  Micklethwait  died  without  issue,  and  the  defendant  entered 
into  possession  of  the  Iridge  estate,  by  virtue  of  the  limitation  in  the 
above  will. 

^Nathaniel  died  in  January,  1856,  and  Colonel  Micklethwait, 
his  eldest  son,  died  in  July  of  the  same  year ;  and  thereupon  all 
the  property  devised  by  the  will  of  1797,  except  the  Surrey,  Middlesex, 
and  London  estates,  came  to  and  was  taken  possession  of  by  the  defend- 
ant under  and  by  virtue  of  the  appointment  executed  by  John  Mickle- 
thwait on  the  marriage  of  Nathaniel  in  1810;  and  the  question  now  to 
be  decided,  is,  whether  the  plaintiff,  being  his  next  brother,  has  there- 
upon become  entitled  to  the  Iridge  estate  by  virtue  of  the  shifting  clanse 
in  the  will  of  October,  1822. 

It  was  contended,  in  the  argument  below,  that,  as  the  defendant  be- 
came entitled  to  the  estates  mentioned  in  the  will  of  1797.  excepting 
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the  London,  Surrey,  and  Middlesex  estates,  on  the  death  of  Colonel 
Micklethwait,  the  Iridge  estate  passed  to  the  plaintiff,  the  third  son  of 
Nathaniel,  by  virtue  of  the  shifting  clause. 

The  contention  on  the  part  of  the  defendant  was,  that  these  estates 
did  not  answer  the  description  of  '^  property  settled,"  and  therefore  that 
the  shifting  clause  did  not  take  effect ;  and,  secondly,  it  was  contended, 
that,  if  the  testator  meant  the  estates  mentioned  in  the  will  of  1797,  and 
dealt  with  in  the  settlement  on  the  second  marriage  of  Nathaniel  in 
1810,  he  me&nt  all  the  estates  there  comprised ;  and,  inasmuch  as  the 
London,  Surrey,  and  Middlesex  estates  were  taken  out  of  that  settle- 
ment, the  shifting  clause  did  not  take  effect. 

The  Court  of  Common  Pleas  gave  judgment  for  the  plaintiff;  and  this 
writ  of  error  has  been  brought. 

The  case  was  argued  at  the  sittings  after  Hilary  Term,  1859 ;  and 
we  are  of  opinion  that  the  decision  of  the  Court  of  Common  Pleas  is 
right,  and  their  judgment  should  be  affirmed. 

Upon  the  first  point,  looking  at  all  the  facts  of  the  *case,  we  r^gfTA 
are  clearly  of  opinion  that  the  construction  put  upon  the  will  by  '- 
the  Court  of  Common  Pleas  was  right,  and  that  the  term  ^^  property 
settled,"  mentioned  and  referred  to  in  the  shifting  clause,  are  the  estates 
above  referred  to  as  devised  by  the  will  of  the  testator's  father,  of  1797, 
and  mentioned  in  the  settlement  of  1810. 

As  the  reasons  of  the  Common  Pleas  on  this  point  are  so  clear  and 
conclusive  to  our  minds,  we  refrain  from  repeating  the  arguments.  It 
is  necessary,  however,  to  go  into  our  reasons  for  affirming  the  judgment 
of  the  Common  Pleas,  that  the  shifting  clause  took  effect  on  the  defend* 
ant  becoming  entitled  to  these  estates,  excepting  the  London,  Surrey, 
and  Middlesex  estates,  which  were  taken  out  of  the  settlement  by  the 
confirmation  of  the  codicil,  in  pursuance  of  the  wish  expressed  in  the 
will  of  the  testator  John  Micklethwait.  This  depends  on  the  true  intent 
and  meaning  of  the  will, — or,  in  other  words,  on  the  intention  of  the 
testator,  to  be  collected  from  the  will  itself. 

It  was  contended,  that,  to  divest  an  estate  already  given,  the  clause 
must  be  clear,  and  be  construed  strictly.  No  doubt  the  intention  must 
be  manifest  from  the  terms  of  the  will.  We  adopt  the  expression  on  a 
similar  question,  of  Sir  L.  Shadwell,  Y.  C,  in  Fazakerly  v.  Ford,  4 
Simons  415,  '*  not  to  make  the  decision  of  such  an  important  question 
depend  upon  the  nice  and  accurate  construction  of  any  particular  word ; 
but  we  would  rather  construe  the  will  by  a  fair  and  general  interpreta- 
tion of  words,  having  regard  to  what  is  shown  upon  the  face  of  the  will 
to  be  the  obvious  intention  of  the  testator.'* 

It  appears  to  us,  in  construing  these  clauses,  that  this  was  the  mean- 
ing of  the  testator: — Looking  at  the  clause  of  the  will  limiting  the 
Iridge  estate  to  the  second  son  of  Nathaniel,  he  studiously  excludes  the 
^eldest  son  of  Nathaniel  and  his  posteritv  from  any  interest  in  f^qyi 
the  Iridge  estate ;  for,  on  failing  the  second  and  younger  sons  of  ^ 
Nathaniel,  the  reversion  is  devised  to  Jonathan  George  and  his  heirs  for 
ever.  The  limitation  to  the  second  son  of  Nathaniel  takes  effect  on  the 
happening  of  either  of  two  events, — first,  if  the  codicil  be  confirmed, — 
secondly,  if  not  confirmed,  on  failure  of  the  issue  of  John,  son  of  Jona- 
than George.  In  the  first  case,  he  takes  the  settled  estates  without  the 
London,  Surrey,  and  Middlesex  estates :  in  the  second,  the  whole  of 
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the  settled  estates  would  remain  to  him  by  force  of  the  will  of  1797. 
In  thus  far  separating  the  Iridge  estate  from  the  settled  estates,  he 
directs,  in  either  case,  whilst  the  second  and  younger  sons  take  the 
Iridge  estate,  Colonel  Mioklethwait,  as  first  son,  would  take  the  settled 
estates  with  or  without  the  estates  mentioned  in  the  codicil :  and,  if 
there  had  been  male  issue  of  Oolonel  Micklethwait,  the  testator  clearly 
manifested  an  intention  that  these  estates  should  go  in  separate  and  dis- 
tinct lines.  That  seems  his  intention :  so  that  he  treats  the  remaining 
part  of  the  estates  in  the  will  after  the  confirmation  of  the  codicil,  as 
settled  estates.  That  being  the  testator's  intention,  what  is  the  inten* 
tion  to  be  collected  from  the  shifting  clause,  which  is  to  operate  upon 
and  control  the  limitations  to  the  second  and  younger  sons  ?  The  tes- 
tator expresses  what  his  intention  is,  viz.  *^  In  order  to  prevent  the  union 
of  the  two  eatcttee  in  the  same  person^  whilst  there  is  in  existence  a  younger 
son  or  an  heir  male  of  the  younger  son,  I  direct ^  &c."  Now,  what  two 
estates  does  the  testator  mean  ?  One  estate  is,  the  Iridge  estate.  The 
other  is,  the  properly  settled  on  the  marriage  of  Nathaniel.  This  ma^ 
nrean  the  whole  property  settled,  or  the  property  settled  after  the  codicil 
is  confirmed.  We  think  it  means  both,  according  to  the  event.  One 
*i)721  S'^^^  object  of  the  testator  manifestly  '''was,  the  confirmation 
^  of  the  codicil  in  favour  of  his  brother  Jonathan  George ;  and 
certainly,  when  confirmed,  the  two  estates  were  to  go  in  different  lines, 
to  the  exclusion  of  the  eldest  son  from  the  Iridge  estate.  The  words 
bear  out  that  construction, — *^  And  as,  by  possibility," — which  may 
mean  that  then  the  estates  might  not  be  disentailed, — '^  that,  from  and 
after  the  second  and  other  sons  or  their  issue,  fcc,  shallj  under  the  2tmi- 
tations  aforesaid^*'  have  come  into  possession  of  my  said  hereditaments. 
The  limitations  aforesaid  to  them  is  in  one  of  two  events,  either  on  the 
confirmation  of  the  codicil,  or  on  failure  of  issue  of  John,  the  son  of 
Jonathan  George.  If  it  means  limitation  in  either  event,  then  the  words 
*^  property  settled"  would  mean  either  the  whole  or  a  part.  And  it  is, 
if  by  the  death  of  the  eldest  or  otherwise  the  heirs  of  his  body  may 
become  extinct,  the  second  or  younger  son  or  his  heir  may  become  enti- 
tled to  property  settled.  Neither  the  limitation  nor  the  shifting-clansa 
shows  that  the  testator  meant  '^  property  settled"  otherwise  than  such 
settled  property  as  would  come  to  the  second  or  younger  son  by  death 
or  failure  of  issue  of  the  eldest  son.  And  we  think  the  intention  of  the 
testator  expressed  in  the  will,  is,  that,  when  such  property  comes  to  the 
second  son,  the  Iridge  estate  shall  go  to  the  third  son.  We  are,  there- 
fore, of  opinion  that  the  words  '*  settled  property"  are  to  be  taken  dis- 
tributively,  and  that  such  was  the  meaning  and  intention  of  the  testator 
to  be  collected  from  the  will ;  and  that,  after  the  defendant  came  into 
possession  of  the  settled  estates,  the  plaintiff  became  entitled  under  the 
shifting  clause  to  the  Iridge  estate. 

It  is  therefore  our  opinion  that  the  judgment  of  the  Court  of  Com* 
mon  Pleas  ought  to  be  a£Srmed.  Judgment  affirmed,  (a) 

(a)  Thii  Jadgment  wm  Aequieao^d  in. 

\ 
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IN  THE   HOUSE  OF  LORDS. 

BAGSHAW  ».  SEYMOUR.    June  29. {a) 

IL,  llie  ohBirmftO  of  a  mining  company,  bj  falsely  representing  to  the  Stock  XxohsBge  that  tvro* 
thirds  of  the  shares  bad  been  taken  and  paid  upon,  procured  tbc  stock  to  be  entered  in  tha 
oiBcial  list  S.,  a  stranger,  knowing  the  rule,  that  such  stock  was  not  admitted  into  such  list 
unless  two-thirds  of  the  capital  had  been  paid  up,  and  seeing  the  stock  so  entered,  and  rely- 
ing on  the  insertion  having  been  procured  by  honest  means,  bought  soms  shares  from  a  jobber 
on  the  Exchange : 

Held  (affirming  the  judgment  of  the  Bscheqner  Chamber  in  aoeordaoea  wMi  the  ruling  of  Jeiw 
▼is,  C.  J.)»  that  S.  had  a  right  of  action  against  B.  for  the  fkaudulent  representation,  and  there 
was  evidence  for  the  jury  of  the  fraud. 

This  was  an  actioii  for  a  fraudulent  representation  by  a  director  of  a 
mining  companj. 

The  action  was  commenced  in  the  Conrt  of  Common  Pkas  on  the 
13th  July,  1854. 

The  declaration  alleged  that  the  defendant  and  others  had  associated 
themselves  together  as  a  company  called  ^'  The  Lake  Bathurst  Austra- 
lasian Gold  Mining  Company,"  established  on  the  cost-book  system  for 
working  certain  mines  in  Australia;  that  the  defendant  and  others, 
representing  themselves  to  be  the  board  of  management  of  the  said 
company,  allotted  and  issued  shares,  and  issued  and  circulated,  for  the 
purpose  of  inducing  persons  to  purchase  the  said  shares,  a  certain  pros- 
pectus containing  a  statement  that  the  capital  of  the  company  was 
100,0002.  in  100,000  paid-up  shares  of  IZ.  each,  without  any  further  call 
or  liability ;  and  whereas  before  and  at  the  time  of  issuing  such  pros- 
pectus it  was,  as  the  defendant  well  knew,  publicly  known  and  under- 
stood, and  the  fact  was,  that  the  committee  of  the  Stock  Exchange 
would  not  appoint  a  settling  day  for  shares  in  any  mining  company,  or 
permit  the  same  to  be  inserted  in  the  official  list  of  the  said  committee, 
until  it  had  been  represented  to  the  said  committee,  and  they  had  been 
induced  to  believe,  that  the  subscription  list  of  such  company  was  full 
(with  the  exception  of  such  shares  as  might  be  reserved  for  special  pur- 
poses), that  not  less  than  two-thirds  of  the  scrip  had  been  paid  upon  and 
were  ready  to  be  issued,  and  that  there  was  no  impediment  to  the  settle- 
ment of  the  account ;  that  the  defendant  and  the  said  other  persons,  in 
order  to  procure  the  insertion  of  the  shares  of  the  said  company  in  the 
official  list  of  the  said  committee,  and  to  induce  the  said  Committee  to 
appoint  a  settling  day  for  the  said  shares,  and  thus  to  induce  persons  to 
purchase  shares  in  the  said  company,  in  the  belief  that  their  insertion  in 
the  said  list  had  been  procured  by  fair  and  honest  means  after  the  issu- 
ing of  the  said  shares  and  prospectus,  and  before  the  plaintiff  purchased 
any  shares,  falsely  and  fraudulently  represented  to  the  said  committee 
that  40,000  shares  had  been  bon&  fide  reserved  for  the  purpose  of  com- 
pleting the  purehase  of  the  land,  that  nineteen  shares  had  been  bonft 
fide  kept  for  circulation  in  the  colony  of  Australia,  and  that  the  residue, 
viz.,  40,711  shares,  had  been  paid  upon  and  for  all  which  scrip  certifi- 
cates had  been  issued  or  were  ready  for  delivery,  and  in  order  to  induce 
the  committee  so  to  believe,  the  defendant  and  others  falsely  and  fraudu- 
lently represented  to  them  that  the  produce  of  the  said  residue  had  been 

(a)  32  Law  Times  Bep.  81. 
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received  by  and  then  was  In  the  hands  of  their  bankers,  and  thereby  the 
defendant  and  the  said  others,  for  the  purpose  aforesaid,  induced  the 
said  committee  to  believe  the  said  representations  to  be  true,  and  that 
there  was  no  impediment  to  the  settlement  of  the  account,  and  influenced 
by  and  acting  on  such  belief  the  said  committee  inserted  the  shares  of 
the  said  company  in  the  official  list  of  the  said  committee,  and  appointed 
a  settling  day  for  shares  in  the  said  company.  It  was  further  alleged 
that  afterwards,  and  whilst  the  said  shares  were  so  inserted  in  the  said 
official  list,  the  plaintiff  having  notice  of  the  prospectus  and  having  seen 
the  said  shares  quoted  in  the  official  list  of  the  said  committee  of  the 
Stock  Exchange,  and  believing  that  the  same  had  been  admitted  and 
inserted  by  fair,  honest,  and  proper  means,  and  that  no  less  than  two- 
thirds  of  the  scrip  had  been  paid  upon  and  was  ready  for  delivery,  and 
that  the  subscription  list  was  full  with  the  exception  aforesaid,  was 
induced  to  purchase,  and  did  purchase  on  the  Stock  Exchange,  of  one 
John  Barclay,  one  hundred  shares  in  the  said  company  for  the  price  or 
sum  of  93Z.  15s.y  being  part  of  the  shares  so  issued  by  the  defendant 
and  others  as  aforesaid.  It  then  alleged  that  the  defendant  in  and  by 
the  said  several  representations  deceived  and  defrauded  the  plaintiff  in 
this ;  that  neither  at  the  time  of  making  the  said  representations  to  the 
said  committee  of  the  Stock  Exchange,  nor  at  the  time  when  the  shares 
of  the  company  were  inserted  in  the  said  official  list,  and  when  the 

Elaintiff  saw  them,  nor  at  any  other  time,  had  40,000  or  any  shares 
een  bon&  fide  reserved,  &c.,  nor  had  19,289  shares  been  reserved,  &c., 
nor  had  the  said  40,711,  nor  two-thirds  of  the  said  scrip,  with  the  excep- 
tion aforesaid,  been  subscribed  for  or  paid  upon,  nor  were  they  ready  to 
be  issued  or  delivered,  nor  had  the  produce  thereof  been  received  by, 
nor  was  it  in  the  hands  of  their  said  bankers ;  and  the  said  shares  ought 
not  to  have  been  inserted  in  such  official  list ;  all  which  the  defendant 
always  well  knew.  By  means  of  which  said  several  premises  the  shares 
so  purchased  by  the  plaintiff  were  of  no  value,  &c.  And  the  plaintiff 
claims  1502. 

Pleas: — 1.  Not  guilty.  2.  The  plaintiff  was  not  induced  for  the 
cause  alleged  to  make  the  purchase  in  the  declaration  mentioned.  3.  The 
plaintiff  did  not  purchase  as  alleged.     Issue  thereon. 

At  the  trial,  which  took  place  before  Jervis,  0.  J.,  at  the  London 
sittings  on  the  23d  June,  1855,  the  plaintiff  gave  in  evidence  as  fol- 
lows : — The  defendant  was  the  chairman  of  the  directors,  and  had  pub- 
lished the  prospectus  in  the  declaration  mentioned,  and  issued  some 
shares  for  sale,  including  those  bought  by  the  plaintiff.  There  was  & 
rule  on  the  Stock  Exchange,  known  to  the  plaintiff  and  defendant,  to 
the  effect  stated  in  the  declaration.  That  the  defendant  and  other 
directors  addressed  a  letter  to  the  committee  of  the  Stock  Exchange, 
alleging  that  their  share  list  was  full,  with  the  exceptions  stated  in  the 
declaration,  and  that  two-thirds  of  the  scrip  had  been  paid  on  and  were 
issued  or  ready  for  delivery.  In  order  to  satisfy  the  Stock  Exchange 
of  this  fact,  they  procured  by  loan,  or  otherwise  than  by  sale  of  shares, 
a  sum  of  35,0002.,  which  they  paid  into  the  bank,  and  procured  from 
the  bankers  certificates,  which  they  enclosed,  purporting  that  the  sum  in 
question  stood  to  the  credit  of  the  company;  and  immediately  after- 
wards, when  the  Stock  Exchange  had  appointed  a  settling  day,  the  said 
sum  was  withdrawn  by  checks  signed  by  the  defendant  and  others.  The 
plaintiff  further  proved  that  the  statements  in  the  letter  were  false  to 
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the  knowledge  of  the  defendant,  and  that  two-thirds  of  the  scrip  had  not 
been  paid  upon ;  but  that  the  Exchange  Committee  acted  on  the  faith 
of  the  banker's  certificate,  and  appointed  a  settling  day.  The  plaintiff 
saw  the  shares  quoted  in  the  official  list,  and  on  the  faith  of  the  rule 
having  been  complied  with,  bought  the  shares  from  a  jobber  in  the 
market. 

The  defendant's  counsel  insisted  that  there  was  no  evidence  to  go  to 
the  jury,  and  that  there  was  no  proof  of  any  fraud  by  the  defendant,  or 
that  the  damage,  if  any,  was  brought  about  by  such  fraud,  if  any ;  that 
the  evidence  did  not  show  any  contract  between  the  plaintiff  and  the 
defendant,  nor  any  duty  in  the  defendant  as  between  him  and  the  plain- 
tiff, nor  any  connection  between  them  in  respect  of  the  subject-matter  in 
question,  to  entitle  the  plaintiff  to  recover  on  the  facts  proved. 

The  learned  judge,  however,  told  the  jury  that,  if  the  plaintiff  was 
induced  by  seeing  the  shares  quoted  in  the  official  list  of  the  Stock 
Exchange,  to  purchase  the  same,  and  if  the  jury  believed  that  the  inser- 
tion  of  the  said  shares  in  such  list  was  procurea  by  the  false  and  fraudu- 
lent representations  of  the  defendant,  then  the  plaintiff  was  entitled  to 
recover.  A  bill  of  exceptions  was  then  tendered,  and  the  jury  gave 
their  verdict  for  the  plaintiff,  damases,  93Z.  15«. 

Er^ror  being  suggested  to  the  Exchequer  Chamber,  the  counsel  for  the 
plaintiff  in  error  did  not  in  that  court  argue  the  matter,  being  advised 
that  it  would  be  desirable  to  bring  the  case  before  the  House  of  Lords, 
and  the  judgment  of  the  Common  Pleas  was  thereupon  affirmed  without 
argument. 

Kttot  was  then  suggested  to  the  House  of  Lords,  and  the  plaintiff  in 
error  gave  the  following  reasons  for  reversal  in  his  printed  case : — *'  The 
declaration  does  not  disclose  a  matter  which  is  properly  the  subject  of 
an  action  by  the  plaintiff  below  against  the  defendant  below.  That  it 
shows  no  contract  express  or  implied  between  them,  and  no  duty  as  be- 
tween them,  the  breach  of  which  can  be  the  subject  of  an  action.  That 
for  aught  that  appears  by  the  declaration  John  Barclay,  the  seller  of 
the  shares  to  the  plaintiff  below,  had  purchased  them  from  another  who 
had  also  purchased  them  under  the  same  circumstances  as  those  dis- 
closed by  the  declaration  relating  to  the  plaintiff;  and  that  if  the  plain- 
tiff is  entitled  to  maintain  this  action,  any  person  who  had  been  at  any 
time  a  purchaser  of  any  one  share  under  tne  same  circumstances  wocdd 
be  entitled  to  maintain  a  similar  action — ^a  proposition  for  which  the 
defendant  submitted  there  was  no  authority." 

In  the  defendant  in  error's  printed  case  the  following  reason  for 
affirming  the  judgment  was  given : — *'  Because  a  false  and  fraudulent 
representation  made  by  A.  to  the  public,  calculated  and  intended  to 
deceive  by  inducing  persons  to  purchase  for  value  that  which  is  worth- 
less, affords  a  ground  of  action  against  A.  to  any  person  who  is  deceived 
and  who  purchases  and  suffers  damage  thereby,  in  the  same  manner  and 
to  the  same  extent  as  if  the  representation  had  been  made  directly  by 
A.  to  such  person." 

C*  Clarkj  for  the  plaintiff  in  error,  on  the  case  being  called,  said,  that 
he  did  not  think  he  could  usefully  occupy  the  time  of  the  House  by 
arguing  it,  and  would  at  once  submit  to  a  judgment  for  the  defendant 
in  error. 

QuaiUj  for  the  defendant  in  error. 

Judgment  for  defendant  in  error. 


\  \ 


INDEX 


TO 


THE   PRINCIPAL   MATTERS 


(The  additional 


in  thia  tolame  are  iadazed  in  [  ].) 


IJCIDSNTAL  BSATH. 

i^^AcipU/or  ettimaiing  Damage; 

1.  In  an  aotion  foanded  upon  Lord  Campbell's 
Ael,  9  A  10  Viet  e.  93,  for  injury  resalting 
from  death,  legal  liability  alone  is  not  the 
teat  of  injnry  in  respeot  of  whioh  damagos 
may  be  recovered;  bat  the  reaaenable  ex- 
peetation  of  pecuniary  adTantage  by  the  rela- 
tion remaining  alire  may  be  taken  into 
•eoonnt  by  the  jury ;  and  damages  may  be 
given  in  respect  of  that  expectation  being 
disappointed*  and  the  probable  peenniary  loss 
thereby  oecaaioned.  Jhilton  ▼.  Tht  SotuK* 
SatUm  Bailway  Company,  206 

2.  Therefore,  where,  in  an  action  by  a  father  for 
injnry  resulting  from  the  death  of  his  son 
through  the  negligence  of  the  ser rants  of  a 
railway  company,  it  appeared  that  the  son, 
who  was  twenty-seren  years  of  sge,  and  un- 
married, but  living  away  from  his  parents, 
had  for  the  last  seven  or  eight  years  been  in 
the  habit  of  visiting  them  once  a  fortnight, 
and  of  taking  them  en  those  occasions  pre- 
sents of  tea,  sugar,  and  other  provisions,  be- 
sides money,  amounting  in  the  whole  to  about 
20L  a  year : — Held,  that  the  Jury  were  war- 
hinted  in  inferring  that  the  father  had  such  a 
reasonable  expectation  of  pecuniary  benefit 
from  the  continuance  of  his  son's  life  as 
to  entitle  him  to  recover  damages  under  the 
statute.  Id, 

Z.  But  held,  that  it  was  not  competent  to  the 
Jury  to  award  him  compensation  for  the 
expenses  incurred  by  him  for  his  son's  funeral 
or  for  family  mourning.  Id, 


ADMITTANCB. 
See  COPTHOLD. 

AtFIDAVIT. 

Form  of  Affidavit  under  16  A  16  VieL  o.  76,  s. 
17,— &e  PBAOtioc,  1.  Under  e,  Vtf-'Se% 
Praoticc,  8. 

AOSHT. 

See  MAsnB  AXti  SsATAirt.    Pbihoipal  avd 

AecHT. 

AaHElSMENT. 
See  CoxTRACT. 

AMBIGUITT. 

Ste  MtSDTKKCtlOir,  1. 

AMENDMENT. 

Of  Oaee  under  20  S  21  Viet  c.  43,  «.  2. 

An  application  to  send  back  for  amendment  a 
case  on  appeal  from  Justices  under  the  20  A 
21  Vict  c.  43,  s.  2,  may  be  entertained  before 
the  day  of  argument  The  Yorkekire  Ttre 
and  Axle  Company,  app..  The  Botke^'kam 
Board  of  Health,  resp.  862 


APPEAL. 
See  CouNTT  Court,  8.    Justicsi,  4. 

TICK,  4. 
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ARBITRAMENT. 


BROKER. 


ARBITRAMENT. 

Agrtement  to  He/er,  under  17  A  18  Vict,  e,  125, 

«.  11. 

By  »  eoDfcraot  for  the  sale  of  a  parcel  of  white 
Bombay  eeMame  aeed  (paid  for  od  receipt  of 
the  shipping  docamenta),  "warranted  when 
fhipped  of  fair  merchantable  quality,  and 
eqaal  to  the  fair  average,"  it  was  prorided 
that  any  dispute  arising  out  of  the  contract 
should  be  settled  in  Liondon  by  the  usual 
mode  of  arbitration,  but  that  the  contract 
should  not  be  void  on  that  account  An 
action  having  been  brought  by  the  buyers 
to  recover  damages  for  the  breach  of  war- 
ranty, the  declaration  in  which  alleged  that 
the  plaintiffs  had  sustained  damage  by  hav- 
ing resold  and  converted  a  great  part  of 
the  seed  into  oil  before  they  discovered  or 
could  reasonably  discover  the  breach  of  war- 
ranty,— the  court  stayed  the  proceedings, 
under  the  11th  section  of  the  Common  Law 
Procedure  Act,  1854,  17  A  18  Vict.  o.  125, 
there  being  nothing  on  the  record  to  show 
that  any  question  of  fraud  could  arise,  and 
nothing  in  the  affidavits  to  show  such  an 
alteration  of  circumstances  as  to  induoe'lhe 
court  to  withdraw  the  matter  firom  the  mode 
of  investigation  which  the  parties  themselves 
had  selected.    Jtfineh  v.  Im  Thum,  569 

ARRANGEMENT. 
See  Baitkrupt,  2,  8,  4. 

ARREST  OF  JUDGMENT. 
See  Plkadxmo,  1. 

ASSURANCE. 
See  Imbvbahoi. 

BANKRUPT. 

Bighte  of  Aeeigneee, — See  Lkask,  1.  "  Con- 
UngeM  Liahility,"  Under  the  12  A  13  Viet,  e, 
106,  s.  178. 

1.  In  July,  1850,  A.  and  B.  gave  G.  a  guarantee 
(continuing)  for  goods  to  be  supplied  to  D., 
with  a  stipulation  that  the  security  should 
subsist  "  until  C.  received  a  notice  in  writing 
to  the  contrary."  Goods  were  supplied  to  D. 
upon  the  faith  of  this  guarantee,  and  a  balance 
exceeding  200/.  was  due  in  respect  thereof. 
In  June,  1854,  B.  became  bankrupt,  and  duly 
obtained  his  certificate.  No  notice  having 
been  given  to  determine  the  guarantee: — 
Held,  that  B/s  liability  thereon  was  a  "  con- 
tingent liability"  within  the  178th  section  of 
the  12  A  13  Vict  c.  106,  and  consequently 
that  bis  certificate  was  a  bar  to  a  claim  in 
respect  of  goods  supplied  to  D.  after  the  bank- 
ruptcy of  B.  Bogd  v:  Bobin$f  749.  [Re- 
rersed  by  the  Exchequer  Chamber:  vide  post 
VoL  v.]  , 


Deed  of  Arrangement  under  12  A  13  FteCe.106, 
•  ee,  224  et  eeq, 

2.  To  a  scire  facias  suggesting  a  further  breaeh 
of  a  bond,  the  defendant  pleaded, — secondly, 
that,  after  the  commencement  of  the  action, 
and  before  the  issuing  of  the  scire  facias,  be 
was  a  trader,  Ac,  and  indebted,  Ac.,  and 
suspended  payment;  and  that  thereupon  "a 
certain  memorandum  of  arrangement  within 
the  meaning  and  according  to  the  prorisioni 
of  the  said  statute"  (12  A  13  Vict  c  106) 
was  made  between  him  and  the  several  per- 
sons whose  names  were  thereunto  subseribedy 
being  creditors,  Ac;  that  **aU  ikinge  mere 
perform/^  and  done  ae  required  hg  the  eaid 
etaUUe  to  make  the  eaid  memoramdmrn  i^ 
arrangement  an  ohtigatorg  iuetrumemt  wAAta 
the  terme  of  the  eaid  etatute  upon  all  the  credit- 
ors of  the  defendant;"  that  the  plalntiffii 
were  creditors,  and,  after  the  said  suspension 
of  payment,  and  after  the  said  memorandum 
of  arrangement  had  been  so  signed,  and 
before  the  issuing  of  the  scire  faeias,  had 
notice-;  and  that  the  defendant  and  the  parties 

^  of-  the  other  part  had  at  all  times  since  the 
^  i|iaking.of  the  memorandum  of  arrangement 
well  and  truly  observed  the  agreements,  Ac, 
therein ;  and  that,  by  reason  of  the  premises, 
and  by  force  of  the  statute,  the  said  mease- 
randum  of  arrangement  became  and  was  and 
is  as  obligatory  on  the  plaintiffs  as  if  they 
had  signed  the  same 

The  third  plea  set  up  a  judge's  order,  mads 
by  consent,  whereby  the  proceedings  were 
ordered  to  bo  stayed  on  payment  of  costs,  and 
averred  that  the  costs  were  duly  paid. 

Held,  that  the  second  plea  was  bad,  inas- 
much aa  it  disclosed  nothing  to  show  that  the 
memorandum  of  arrangement  was  a  bar  to  the 
action.     Tabor  v.  Edwarde,  1 

3.  SemhU,  that  such  a  deed  must,  to  satisfy  the 
224th  section  of  the  12  A  13  Viet  c  106, 
contain  an  absolute  assignment  of  off  Uie 
debtor's  property  for  distribution  amongst  his 
creditors;  snd  eemble,  that  the  plea  should 
have  alleged  that  such  a  notice  was  given  u 
is  required  by  s.  225.  id. 

4.  Held,  also,  that  the  third  plea  was  bad.    Id, 

BRICK-BURNING. 
See  NuiSAVCS,  3. 

BROKER. 
Who  a  "Broker,"  within  the  Statute  6  Anne,  c  16. 

1.  A  dealer  (in  London)  in  shares  in  a  pablie 
oomfMkoy  (whether  British  or  Foreign),  is  a 
"broker"  within  the  statute  6  Ann.  c  16, and 
incapable  of  suing  for  commission,  unless 
duly  lioensed.     Smith  ▼.  Lindo,  305 

2.  But,  where  an  unlicensed  person  hsd  assumed 
to  act  lid  a  broker  in  the  purchase  of  suck 
shares — Held,  that  he  might  recover  from  his 


BROKER. 
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prinoipal  the  price  whieh  pnrtnant  to  a  nnge 
of  the  ebftre  mArket  be  had  been  obliged  to 
pay, — the  etatnte  of  Anne  not  making  the 
contract  void,  bnt  merely  prerenting  the  nn- 
lioenied  broker  from  reoorering  any  remnne. 
ration  for  hie  serrioei  in  making  it  Smith  t. 
^N<lo,  895 

BUILDING. 

What  an  "  Old  Bnildin^*  wtUtn  IJU  18  A  19 
Vict,  e.  122,  «.  8. 

A  boilding  U  not  an  "old  building"  within  the 
Metropolis  Local  Management  Act,  18  A  19 
Vict  c.  120,  and  the  8th  section  of  the  Metro- 
politan Baildings  Act,  18  k  19  Vict,  c  122, 
unless  the  **  enclosing  walls"  (which  expres- 
sion is  not  satisfied  by  two  mere  boundary 
walls,  at  either  side  of  the  ground)  were 
carried  higher  than  the  footings  before  the 
1st  of  January,  1856.     Tmw  t.  Frctbody,  228 

BUILDING  ACT. 
Sec  Mbtropolitah  Bvilduto  Act. 

CAMPBELL'S  ACT. 

Sec  AcOIDBHTUi  DkATB. 

CARRIERS. 
Sec  Common  Cabubrs. 

CASE. 
See  Fbavdvlbitt  Rbprbbbhtation. 

CHATTEL  INTEREST. 
Sec  Tbustbrs. 

CHECK. 

Crocccd  Chtekc, 

1.  Held,  by  the  Exchequer  Chamber, — affirming 
the  judgment  of  the  Court  of  Common 
Pleas,— that  the  statute  19  t  20  Vict  c.  25, 
which  makes  a  "  crossed  check"  payable  only 
to  or  through  a  banker,  applies  to  the  state 
of  the  inatmment  a(  the  time  of  ite  prcecnt- 
ment :  and  therefore  that  the  banker  is  Justi- 
fied in  paying  it  otherwise  than  to  or  through 
another  banker,  if,  when  presented,  it  does 
not  bear  any  crossing  on  the  face  of  it.  Sim- 
mone  ▼.  Taylor,  Publie  Officer  of  the  London 
Joint  Stock  Bank,  46S 

2.  Held  alao,  that  the  crossing,  though  made  by 
the  drawer  himself,  forms  no  part  of  the 
check  itself,  and  consequently  that  its  erasure 
does  not  amount  to  a  forgery,  Id, 

COMMON  CARRIERS. 

Common  Law  Obligation  of, 
1.  Though  limited  to  a  rcaeonable  charge,  there 


is  no  common-law  obligation  on  a  carrier  to 
charge  equal  rates  of  carriage  to  all  hia  cus- 
tomers. BaxendaU  ▼.  The  Eattem  Countiee 
Bailway  Company,  63 

Bailmenl, 

2.  Joint."] — A  box  containing  goods,  some  of 
which  were  the  property  of  A.,  and  some  the 
property  of  B.,  was  delivered  on  their  behalf 
by  a  third  peraon  at  a  railway  atation,  to 
be  carried  from  Worthing  to  London.  The 
box  was  addressed  to  A.,  and  waa  received  by 
him  in  London,  and  he  paid  the  carriage  :— 
Held,  that  there  was  evidence  of  a  Joint  bail- 
ment in  reapectof  which  a  Joint  action  might 
be  brought  by  A.  and  B.  for  the  loss  of  the 
gooda.  Metcalfe  ▼.  The  London,  Brighton, 
and  South  Cocut  Bailwag  Company,  317 

Bight  to  eet  up  the  Jue  Tertii, 

3.  A.,  who  reaided  at  Manchester,  contracted  to 
buy  of  B.,  of  Dumfries,  a  quantity  of  oak- 
bark,  to  be  shipped  "  for  delivery  at  Liver- 
pool." B.  accordingly  ahipped  Uie  bark,  to 
be  delivered  at  Liverpool  to  the  defendants, 
who  were  wharfingers  and  carriers  there,  to 
be  by  them  forwarded  to  A.  at  Manchester. 
The  bark  was  to  be  paid  for  in  cash ;  and 
B.  sent  a  bill  of  lading,  making  it  delivera- 
ble to  "  A.  or  his  assigns,"  together  with  a 
bill  of  exchange  payable  on  demand,  through 
his  bankera,  to  Uie  Manchester  and  Salford 
Bank,  with  instructions  to  present  the  bill, 
for  acceptance.  The  bank  at  Manchester 
were  unable  to  find  A.,  and  accordingly  they 
returned  the  bill  of  lading  and  draft  to  B. 
Before  the  bill  of  lading  had  been  so  return- 
ed, B.,  who  was  at  Liverpool  when  the  bark 
arrived  there,  believing  from  the  representa- 
tions of  an  agent  of  the  plaintiff  (who  had 
bought  the  bark  of  A.)»  that  the  bill  of  lading 
had  been  duly  handed  lover  to  A.,  assented 
to  the  bark  being  delivered  to  the  defendant! 
for  the  purpose  of  its  being  carried  to  Man- 
chester for  the  plaintiff;  but,  upon  subse- 
quently discovering  that  A.  had  not  got  tha 
bill  of  lading  or  paid  for  the  bark,  B.  claimed 
and  received  it  from  the  defendants : — 

Held,  that,  under  the  circumstances,  the 
property  in  the  bark  never  passed  to  A.,  and 
consequently  that  B.  had  a  right  to  counter- 
mand the  delivery ;  and  that  it  was  compe- 
tent to  the  defendants,  notwithstanding  they 
had  received  the  bark  to  be  carried  for  tha 
plaintiff,  to  set  up  the  title  of  B.,  in  an  action 
brought  against  them  by  the  plaintiff.  Shc" 
ridan  v.  The  New  Quay  Company,  618 

Loee  by  Felottioue  Acte  of  Servante, 

4.  In  an  action  sgainst  a  common  carrier  for 
the  loss  of  a  parcel,  a  replication  that  the  loss 
aroae  from  the  felonious  acts  of  the  defend- 
ants' servants  is  a  good  answer  to  a  plea 
founded  upon  the  carriers'  act,  11  G.  4  A  1 
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CONTRACT. 


W.  4,  c.  68,  8.  1,  Chat  the  ratae  eteeeded 
102.,  and  was  not  declared  itt  tbe  time  of 
deliverj  to  the  earriei'.  MtteaJ/t  r.  The 
London,  Brighton^  and  Somtk  C6<ut  RailMxiy 
Company,  307 

6.  Evidence  of  Felony.'\ — In  an  action  againet  a 
railway  company,  as  common  carriers,  for  tbe 
loss  of  goods,  tbe  defendaitts  pleaded  a  plea 
founded  upon  the  Carriers'  Act,  11  0.  4  A  1 
1Y.  4,  c.  68,  s.  1,  that  tbe  value  of  tbe  goods 
exceeded  102.,  and  was  not  declared  at  the 
time  of  the  delivery  to  them ;  to  which  plea 
tbe  plaintiffs  replied  that  the  loss  arose  from 
the  felonious  acts  of  lerrants  of  tbe  com- 
pany. It  was  proved  that  tbe  goods  in  re- 
spect of  which  tbe  action  was  brought  con- 
sisted of  articles  of  jewelry,  Ac,  contained  in 
a  tin  box,  which  was  enclosed  in  a  deal  box 
fastened  with  a  padlock;  that  the  box  was 
brought  to  the  company's  station  at  Worthing, 
by  a  servant  of  a  person  in  whose  bouse  tbe 
plaintiffs  had  lodged,  to  be  forwarded  to  tbe 
plaintiffs  in  London ;  and  that,  when  the  box 
was  delivered  to  the  plaintiffs  there  by  a 
porter  of  tbe  company,  it  was  found  that  the 
outer  box  had  been  opened,  and  tbe  tin  box 
and  its  contents  abstracted  from  it: — Held, 
no  evidence  for  the  jury  of  a  felony  by  the 
company's  servants.  Metcalfe  v.  The  Lon* 
don,  Brighton,  and  South  Coeut  Raihoay  Com' 
pony,  311 

And  tee  Railway  Covpahy,  3—7. 

OOMMON  LAW  PROCBDURB  ACT,  1852. 
Seciione  16,  18,  19.     Service  of  Proeeee, 

1.  The  16th,  18th,  and  19th  sections  of  the 
Gomnion  Law  Procedure  Act,  1852,  do  not 
apply  to  the  case  of  proceedings  against  a 
fsreign  corporation  carrying  on  business 
•broad.  Jngate  v.  La  Commiteione  del  Lloyd 
Am$riaeo,  704 

Section  27.     Defence  upon  the  Merit*. 

2.  Where  judgment  has  been  sigiied  (for  de- 
fault of  appearance)  upon  a  writ  specially 
endorsed  under  the  25th  section  of  tbe  Com- 
mon Law  Procedure  Act,  1852, — the  aflSdavit 
in  support  of  an  application  by  tbe  defend- 
ant to  be  let  in  to  defend,  under  tbe  proviso 
in  8.  27,  must  not  merely  state  that  he  has 
"  a  defence  upon  the  merits,"  but  must  die- 
cloee  or  make  known  the  nature  of  such  de- 
fence, in  order  that  the  judge  may  see  that  it 
really  amounts  to  a  defence.  Whiley  v. 
WhiUy,  653 

COMMON  LAW  PROCEDURE  ACT,  1854. 

Section  11.  Jgretnunt  to  refer, 

1.  By  a  contract  for  the  sale  of  a  parcel  of 
white  Bombay  sessame  seed  (paid  for  on 
receipt  of  the  shipping  documents)  "warrant- 
ed when  shipped  of  fair  merchantable  quality, 


and  equal  to  tbe  fkir  average,"  it  was  pn- 
vided  that  any  dispute  arising  out  of  tbe 
eontraet  should  be  settled  in  London  by  tbe 
osual  mode  of  atbitration,  but  that  tbe  eea- 
tract  should  not  be  void  on  that  aeecmnt.  An 
action  having  been  brofoght  by  the  buyers  to 
recover  damages  for  the  breach  of  warranty, 
the  declaration  in  which  alleged  that  tbe 
plaintiffs  bad  stfetained  damage  by  baring 
resold  and  converted  a  great  part  of  the  seed 
into  oil  before  they  discovered  or  could  rea- 
sonably discover  tbe  breach  of  warranty,— 
the  court  stayed  tbe  proceedings,  under  thv 
flth  section  of  tbe  Common  Law  Proeediro 
Act,  1854, 17  A  18  Viet.  o.  125.  there  being 
nothing  on  the  fecofd  to  show  that  any  ques- 
tion of  fraud  could  arise,  and  nothing  in  Ibe 
affidavits  to  ihoW  sneb  an  alteration  of  e&<- 
cumst&oces  As  to  induce  the  court  to  withdraw 
the  matter  from  tbe  mode  of  investigatlOB 
which  tbe  parties  tbemsetve*  had  icleeled. 
Hireeh  V.  Im  Thnm,  569 

Seetione  60 — 64.  Oamiehment  CZanset. 

2.  Quteft,  Whether  a  notice  of  attcebment  out  of 
the  Lord  Mayor's  Court,  London,  is  any  an- 
swer to  an  order  under  tbe  garnishee  clauses 
of  the  Common  Law  Procedure  Act,  1854, 17 
t  18  Vict  0.  125?     Newman  r.  Rook,      434 

3.  At  all  events,  service  of  such  a  notice  upon  tbe 
vestry-clerk  of  a  parish  without  tbe  limits  of 
the  city  can  bate  no  operation  upon  a  debt 
due  from  tbe  vestry  to  the  judgment-debtor. 

Id. 

4.  To  entitle  the  gamisbee  to  a  writ  under  s.  64, 
be  must  satisfy  tbe  court  or  judge  that  be 
has  a  real  ground  for  disputing  bis  liability 
for  tbe  debt,  Id, 

COMPENSATION. 
See  Sals,  3. 

COMPUTATION  OF  TIME. 
Set  Tim K. 

CONSOLIDATION  RULE. 

Sm  PBACTtOK,  6. 

CONTINGENT  LIABILITY. 
See  BAintBtrpT,  1. 

CONTRACT. 

Oonaintelion  qf» 
1«  To  dtUter  goode  **om  arrival*  of  a  givtn 
ehip."] — Where  there  is  an  agreement  to  deli- 
ver goods  on  ■  condition  wbieb,  witbovt  any 
default  on  tbe  part  of  the  vendor,  never  bap- 
pens,  he  will  not  be  liable  for  a  noo-deli- 
very :  but,  where  the  agreement  is  absolute, 
or  conditioned  on  an  event  which  happens, 
tbe  vendor  will  be  liable  for  a  breach,  tbou^ 
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without  defaalt  on  his  part;  for,  it  it  hi*  own 
beedlecfloeM,  if  he  rani  the  risk  of  undertak- 
Mf  to  perform  an  impossibility,  when   he 
mi^ht  have  provided  against  it  bj  bis  con- 
tract.    Hale  V.  JRate$on,  85 
S.  The  defendnnts  contracted  to  sell   to  the 
plaintiffs  50  cases  of  East  India  tallow,  at 
48«.  (Sd.  per  cwt,  to  be  paid  for  by  the  plain- 
tiffi  in  cash  foarteen  days  after  finishing  the 
landing  thereof;  to  he  delivered  by  the  de- 
fendants to  the  plaintiffs  on  safe  arrival  of  a 
certain  vessel  called  The  Countess  of  Elgin, 
then  on  passage  from  Calentta  to  London : — 
Held,  that  this  was  an  absolnte  contract  to 
iell  and  deliver  the  tallow  provided  Ike  tkip 
arrived,  and  that  the  defendants  were  liable 
for  a  breach,  notwithstanding  that  the  non- 
delivery was  occasioned  by  the  ship's  arrival 
(through  no  default  on  their  part)  without 
the  tallow  on  board ;  and  that  the  stipulation 
aa  to  payment  fourteen  days  after  finishing 
the  landing  introduced  no  additional  con- 
dition,                                                        Id, 
t.  Retractation.] — ^The  defendant,  on  the  19th  of ' 
August,  1853,  contracted  to  purchase  of  the 
plaintiff  a  parcel  of  Chassum  waste-silk,  **  to 
arrive  in  all  probability  in  January  and  Feb- 
ruary next,  but  further  particulars  will  be 
fbmished  respecting  the  name  of  the  ship  or 
■hips  in  the  next  mail  or  on  receipt  of  the 
next  after  that "    The  second  mail  ^tar  the 
19th  of  August  arrived  in  London  on  the 
I9th  of  September.    No  name  of  any  ship 
was  then  communicated  to  the  defendant; 
and,  on  the  18th  of  January,  1854,  the  de- 
fendant wrote, — "  We  give  you  one  teetk  from 
this  day's  date  to  give  to  us  the  name  of  the 
■hip  on  which  the  20,000  lbs.  of  Chassum  is 
OD  board,  and,  in  default  of  your  compliance 
with  our  request,  we  shall  consider  the  same 
M  a  breach  of  the  contract  of  the  19ih  of 
August  last"    To  this  the  plaintiff  replied 
on  the  same  day, — **  I  am  happy  to  be  able 
to  remove  the  uneasiness  yon  feel  respecting 
the  arrival  of  the  20,000  lbs.  Chassum  to  your 
contract  of  19.  8.  53,  by  informing  yon  that 
it  is  already  arrived,  and  that  you  will  re- 
ceive invoice  in  due  course."     On  the  19th, 
the  defendant  wrote,—"  Your  letter  of  yes- 
terday is  not  an  answer  to  onra  of  the  same 
date,  which  required  the  name  of  the  ship 
on  which  the  Chassnm  had  been  shipped; 
»nd  this  is  the  information  which  we  now 
Again  call  for :  but,  as  you  s«y  the  Chassum 
has  arrived,  there  is  no  occasion  for  the  delay 
of  a  week  in  giving  the  information,  which 
we  now  ask  for  in  Ike  eour§e  of  to-morrote ; 
In  default  of  which  we  shall  act  M  indicated 
in  our  letter  of  yesterday."    The  names  of 
two  ships  wore  given  on  the  24th  and  25th 
gf  January : — 

Held,  that  the  defendant's  offer  to  renew  the 
eontract  not  having  been  in  terms  accepted 
by  the  plaintiff,  the  defendant  was  at  liberty 


to  retract  it;  and  that  his  letter  of  the  19th 
of  January  was  a  sufficient  retractation. 
QUkf  v»  ZsoMMo,  486 

Statement  of  Contideration, 

4.  The  declaration  stated,  that,  in  consideration 
that  the  plaintiff  would  consent  to  the  de- 
fondant's  retaining  possession  of  two  bills  of 
exchange  (describing  them),  and  to  which 
bills  the  plaintiff  was  then  entitled,  and  of 
which  the  defendant  was  then  the  holder, 
but  not  for  value,  the  defendant  promised 
the  plaintiff,  that,  if  he  should  succeed  in  pro* 
caring  the  bills  or  either  of  them  to  be  dis- 
counted, be  would  apply  the  proceeds  |n  a 
given  way :  averment  that  the  defendant  did 
succeed  in  procuring  the  bills  to  be  dis« 
counted,  but  that  he  failed  to  apply  the  pro* 
ceeds  as  agreed : — Held,  on  motion  in  arrest 
of  judgment,  that  the  declaration  disclosed  a 
sufficient  consideration  for  the  defendant's 
promise.     Hart  v.  Milee,  871 

Damagee  in  Action  ofy — <S«e  DamagbS. 
And  f  Brokkb,  2. 

CONVERSION. 

Evidence  of. 

By  the  U3d  section  of  the  Metropolis  Local 
Management  Act,  18  A  19  Vict  c.  120,  after 
the  1st  of  January,  1856,  no  building  is  to 
be  erected  beyond  "  the  regular  line  of  build- 
ings in  the  street  in  which  the  same  is  situ- 
ate." 

The  plaintiff  having  erected  a  building  in 
contravention  of  the  I43d  section  of  the  18  A 
19  Vict  c.  120,  a  resolution  of  a  vestry  was 
passed  directing  their  surveyor  to  demolish 
the  portion  which  encroached  beyond  the 
line.  The  surveyor  having  taken  down  the 
offending  building,  placed  the  materials 
within  a  hoarding  on  the  carriage-way,  and 
afterwards  removed  them  to  the  parish  stone- 
yiird,  and  detained  them  there  ae  a  9tc«rity 
and  pUdgc  for  (A«  coete  and  expentet  of  so 
taking  down  the  building,  in  the  bonflk  fida 
belief  that  he  was  entitled  so  to  do  under 
the  resolution  of  the.  vestry ;  and  the  ease 
(settled  by  an  arbitrator)  found  that  the 
plaintiff  could  not  have  obtained  the  said 
materials  back,  without  paying  the  said  costs 
and  expenses: — Held,  a  conversion.  Tear 
V.  Freebody,  228 

COPYHOLD. 

Surrender  and  Admittaneem 

1.  The  admittance  of  tenant  for  life  upon  a  sur- 
render to  the  use  of  the  will,  enures  as  the 
admittance  of  those  in  remainder,  so  as  to 
vest  the  estate  in  them.    Smitk  v.  Olaewoek, 
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COPYHOLD. 


COUNTY  COURT. 


2.  A  testator  derised  copyhold  land  to  hli  widow 
for  life,  remainder  to  his  six  children,  three 
sons  and  three  daaghters,  in  eqoal  shares,  as 
tenants  in  common.  After  his  death,  his 
widow  was  daly  admitted.  The  widow  died, 
and  two  of  the  daughters  also  died  anmarried 
md  intestate :  hut  there  was  no  evidenoe  as 
to  the  third  daughter.  One  of  the  sons  went 
abroad,  and  never  was  heard  of.  The  second 
was  proved  to  be  alive.  The  third,  in  1843 
(his  mother  and  two  sisters  being  then  dead), 
got  himself  admitted  in  respect  of  three- 
sixths  of  the  land;  and  in  1845,  in  default 
of  claim  by  the  other  remainder-men,  after 
proclamation,  got  admitted  to  the  rest  as 
heir-at-law  of  the  person  last  seised.  In 
1850,  he  covenanted  to  surrender  five-sixths 
of  the  land  to  the  plaintiff,  and  the  plaintiff 

•  was  thereupon  admitted  by  the  lord : — Held, 
that  the  plaintiff  thereby  obtained  no  title  to 
more  than  four-sixths, — even  as  against  one 
having  no  tide,  but  a  bare  possession.       Id. 

CORPORATION. 

Service  of  Procete  upon   a  Foreign  Corpora- 
fton, — See  Praotiob,  2. 

[^Liahilitjf  of  OJieere/or  False  Bepreeentation,'^ 
See  FRAVDnLBHT  Rbprbsbmtatioii.] 

COST.BOOK  MINE. 

Payment  of  CaUe,  how  Enforced, 

It  is  not  competent  to  the  adventurers  or  share- 
holders in  a  cost-book  mine  to  stipulate  by 
their  rules  that  unpaid  calls  shall  be  recover- 
ed as  a  debt  due  from  the  defaulting  share- 
holder to  iKe  pureer.    Hjfhart  v.  Parker,  209 

COSTS. 

Application  for,  under  15  A  16  Vict,  e.  54,  «.  4. 

T^e  plaintiff  recovered  40«.  only  in  an  action 
under  Lord  Campbell's  Act;  and  the  judge 
on  the  21st  of  August  refused  to  grant  a  cer- 
tificate under  the  13  A  14  Vict.  c.  61,  s.  12, 
that  the  cause  was  proper  to  be  tried  in  the 
superior  court  In  the  following  Michaelmas 
Term,  the  pliiintiff  applied  by  summons  for 
costs  under  the  15  i  16  Vict,  c  54,  s.  4, 
and  the  judge  endorsed  thereon  *'  no  order." 
An  application  to  the  same  effect  was  made 
to  the  court  in  Hilary  Term : — Held,  that  Uiis 
was  in  effect  an  appeal  againet  the  decieion  of 
the  21  ft  of  Auguet,  and  therefore  that  the 
motion  was  too  late.     Craeke  ▼.  Smith,     446 

COUNTY  COURT. 

JuriediUion  of, 

1.  Friendlg  6WeCy.]— The  oonnty  eonrt  has, 
by  the  18  A  19  Viot  c  68,  ss.  40,  41,  42, 
jurisdiction  to  determine  a  dispute  between 
the  committee  of  management  of  a  friendly 


society  and  any  of  its  members,  as  to  the  pro- 
priety of  the  mode  of  eonvening  and  the 
manner  and  place  of  holding  special  general 
meetings  for  the  purpose  of  altering  or 
amending  the  rules  of  the  society.  Jn  re 
Hoeg  and  M'Fariane,  718 

Authority  of  Deputy  Judge, 

2.  A  plaint  was  heard  before  a  deputj-jndge 
of  a  county  court,  and  he,  after  the  death  of 
the  judge  whose  deputy  he  was,  sent  a  written 
statement  of  his  decision  to  the  late  judge's 
snecessor,  who  received  and  entered  it  as  his 
judgment.  The  court  (without  expressly  de- 
ciding that  the  judgment  so  entered  was  void) 
granted  a  role  nisi  for  a  prohibition  against 
proceeding  upon  it,  in  order  to  give  the  par- 
ties an  opportunity  of  applying  to  the  new 
judge  for  a  rehearing.  Id, 

AppeaL 

3.  Alteration  of  eaee."] — Semlle,  that  the  county 
court  judge  hae  (under  the  15th  section  of 
the  IS  A  14  Vict  e.  61,  and  the  145th  of  the 
rules  of  practice  issued  under  the  authority 
of  the  19  k  20  Viot  c  108,  s.  32)  no  power 
to  alter  or  add  to  an  appeal  ease  after  it  has 
been  agreed  on  and  signed  by  ttie  parties  or 
by  their  attorneys.  Ifamer,  app.,  Riddi- 
ford,  resp.,  180 

And  see  Falsb  Imprisomiibrt. 

Prohibition, 

4.  A  mere  assertion  of  title  will  not  oust  the  juris- 
diction of  the  county  court :  the  title  must  be 
bonft  fide  brought  into  qnestioD.  In  re 
Emery  and  Bamett,  423 

6.  A.  was  let  into  possession  of  premises  as 
tenant  to  B.,  and  paid  him  rent  C.  claiming 
title,  A.  gave  up  possession  to  him  in  oonsi- 
deration  of  a  sum  for  crops.  In  an  action 
in  the  county  court  by  B.  against  A.,  to  reco- 
ver arrears  of  rent,  and  also  possession  of  the 
premises, — Held,  that  whether  C's  title  could 
be  set  up  or  not,  depended  upon  whether  A. 
had  been  evicted  by  title  paramount,  or  had 
voluntarily  yielded  up  possession.  Id, 

6.  Title  to  land."] — It  is  not  neoessary  that  the 
grounds  for  issuing  it  should  appear  in  a  rule 
or  order  for  a  prohibition.  Bvetefield  v. 
Newman,  418 

7.  A.  was  found  taking  sand  from  premises  in 
the  occupation  of  B.  (under  a  lease),  and  was 
given  into  custody  by  B.  on  a  charge  of  steal- 
ing it  On  appearing  before  a  magistrate,  A. 
denying  that  B.  had  any  right  to  the  land, 
the  charge  was  dismissed  as  involving  a  ques- 
tion of  title.  A.  afterwards  sued  B.  in  the 
county  court  for  false  imprisonment  A  pro- 
hibition having  issued  under  a  judge's 
order, — the  court  set  it  aside,  on  the  ground 
that  no  question  of  title  eould  arise  on  the 
bearing.  Id, 

And  eee  Costs. 


COVENANT. 


DEVISE. 
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COVENANT. 
Joint  or  Several  Remedy  on. 

1.  W.  F.  covenaDted  with  A.,  B.,  and  C,  to 
whom  he  had  severally  mortgaged  certain 
unfinished  messuages,  to  complete  the  pre- 
mises by  a  given  day ;  and  A.,  B.,  and  G. 
severs  lly  covenanted  with  W.  F.  to  make  him 
certain  periodicat  advances.  In  considera- 
tion of  the  arrangement  thus  entered  into 
with  W.  F.,  D.  and  E.  jointly  and  severally 
guarantied  to  A.,  B.,  and  C.,  that  W.  F. 
should  duly  perform  his  covenant  with  them, 
— their  joint  and  several  liability  under  the 
guarantee  not  to  exceed  100/.  Default  hav- 
ing been  made  by  W.  F., — Held,  that  A.,  B., 
and  C.  might  recover  to  the  extent  of  the 
100/.  in  a  joint  action  against  D.  and  B.,  in 
respect  of  damages  sustained  by  them,  or 
either  of  them,  from  W.  F.'s  breach  of  cove- 
nanL     P^gh  v.  Strxngjuldf  864 

Right  of  Re-entry  for  Rreaeh  of, 

t.  A  right  of  re-entry  for  breach  of  a  covenant 
in  a  lease  is  waived  by  the  lessor's  bringing 
an  action  for  rent  accruing  subsequently  to 
the  breach,  with  knowledge  of  its  existence. 
Dendy  v.  NiehoU,  376 

To  pay  Premiume  of  Aeeuranee, — See  IffSUB- 

AiroK,  2. 

Covenant  not  to  ette, — See  Rblbabm. 

CUSTOM  OF  TRADE. 
See  Mastkr  and  Sbrtant,  1. 

DAMAOBS. 

Meaeure  of. 

tn  action  of  eontraetJ] — A.  contracted  with  B. 
to  repair  a  steam  threshing-machine,  under- 
taking to  get  it  ready  for  harvest  time.  A 
new  fire-box  being  needed,  C.  engaged  to 
make  one  for  A.  "in  about  a  fortnight,"  but 
failed  in  the  performance  of  his  contract, 
and  A.  (who  had  paid  C.  for  the  article)  was 
obliged  to  get  one  made  elsewhere,  at  an  ad- 
ditional oo»t;  but  this  he  did  not  do  in  time 
to  enable  him  to  perform  his  contract  with 
B.  (although  there  was  ample  time  for  him 
to  have  done  so  after  C.  had  broken  At«  con- 
tract) ;  whereupon  B.  sued  A.,  who  paid  him 
20/.  to  settle  the  action  :— Held,  that  A.  was 
entitled  to  recover  from  C.  the  sum  he  had 
paid  him  for  the  fire-box,  and  the  extra  cost 
Incurred  in  getting  another;  but  that  the 
compensation  paid  by  A.  to  B.  was  not  such 
B  damage  "  as  might  fairly  and  reasonably 
be  considered  eitheV  as  arising  naturally  from 
C's  breach  of  contract,  or  such  as  might 
reasonably  be  supposed  to  have  been  in  the 
eontemplation  of  the  parties,  at  the  time  they 


made  the  contract,  aa  the  probable  result  of 
the  breach  of  it," — within  the  rule  in  Hadley 
e.  Baxendale,  9  Bxoh.  341.t  PortnMn  r. 
IfiddUton,  322 

And  see  Coybmant,  1.    Ivburamob,  2. 

DEBTORS'  ARRANGEMENT. 
See  Bahkrupt,  2,  3,  4. 

DEPOSIT. 
Se0  Salb,  1,  2. 

DEPUTY  JUDGE. 
See  CouRTT  Court,  2. 

DEVISE. 
Conetmetion  of, 

John  M., — who  possessed  estates  called  the  H., 
B.,  and  T.  estates,  in  Norfolk,  and  also  other 
estates  in  Norfolk,  Suffolk,  Surrey,  Middle- 
sex, and  London,  and  also  in  the  county  of 
Westmeath, — had  three  sons,  John,  Natha- 
niel, and  Jonathan  George. 

On  the  marriage  of  his  second  son,  Natha- 
niel, John  M.,  by  settlement  of  September, 
1782,  settled  the  H.,  B.,  and  T.  esUtes,  after  a 
prior  life-estate  to  himself,  and  a  provision  at 
to  pin-money  for  the  intended  wife,  to  the  use 
of  Nathaniel  for  life,  remainder  to  such  son 
of  the  marriage  as  Nathaniel  should  appoint, 
and,  in  default  of  appointment,  to  the  use  of 
the  first  and  other  sons  of  the  marriage,  in 
tail  male,  with  remainder  to  the  settlor  in  fe«. 
There  waa  issue  of  this  marriage  two  sons, 
Nathaniel  and  Sotherton,  the  former  of  whom 
on  the  death  (in  1786)  of  his  father  (no  ap- 
pointment having  been  made  pursuant  to  the 
power)  succeeded  to  the  H.,  B.,  and  T. 
estates,  as  first  tenant  in  tail. 

By  his  will,  of  December,  1797,  John  M.  de- 
vised his  other  real  estates, — to  the  use  of  bis 
eldest  son,  John,  for  life,  with  remainder  to 
his  first  and  other  sons  successively  in  tail 
male;  and,  in  default  of  such  issue,  to  the 
use  of  such  one  of  his  two  grandsons,  Natha- 
niel and  Sotherton,  sons  of  his  late  son 
Nathaniel,  as  his  son  John  should  by  deed 
or  will  appoint,  for  life,  remainder  to  the 
first  and  other  sons  of  such  appointee  succes- 
sively in  tail  male,  remainder,  in  default  of 
issue,  to  the  other  of  his  two  grandsoni  for 
life,  remainder  to  the  first  and  other  sons  of 
such  grandson  successively  in  tail  male ;  and, 
in  case  of  default  of  any  such  appointment 
by  John,  the  testator  devised  the  estates  to 
the  eldest  of  his  two  grandsons,  Nathaniel, 
for  life,  with  remainder  to  bis  first  and  other 
sons  successively  in  tail  wale,  with  remain- 
der, on  failure  of  such  issue,  to  his  second 
grandson,  Sotherton,  for  life,  and  to  his  sons 
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0iicee89iveljr  io  tail  male ;  and,  on  failare  of 
laoh  ie^uc,  to  bis  (tbe  testator's)  third  son, 
Jonathan  George,  fur  life,  and  to  his  sons 
faecessively  in  Liil  male;  remainder  to  the 
testator's  own  right  heirs. 

By  an  unattested  codicil,  the  testator  pro- 
fessed to  revoke  the  foregoing  devise  so  far 
AS  it  regarded  the  estates  in  Sarrey,  Middle- 
sex, and  London,  and  to  devise  these  to 
Jonathan  Qeorge,  in  fee. 

Upon  the  death  of  John  M.  (in  1799),  his 
eldest  son,  John,  entered  into  possession  of 
the  estates  comprised  in  the  will  of  1797, 
and  eon  tinned  in  possession  until  his  death, 
in  1824. 

In  1804,  Nathaniel  (grandson  of  John  M.), 
being  aboac  to  marry,  executed  what  pur- 
ported to  be  a  marriage-settlement,  to  which 
John,  his  uncle,  was  a  party, — whereby,  after 
reciting  the  settlement  of  1782,  he  covenant- 
ed, with  the  consent  of  his  guardians,  within 
three  months  after  he  should  have  attained 
the  age  of  twenty-one,  to  settle  and  assure 
Ihe  H.,  B.,  and  T.  estates  to  the  nse  of  him- 
lelf  for  life,  and,  aft«r  his  decease,  to  the 
use  and  intent  that  his  intended  wife  should 
during  her  life  receive  a  Jointure-annuity  of 
lOOOr,  and,  subject  thereto,  to  the  use  of  him- 
self In  fee.  In  pursuance  of  this  covenant, 
Nathaniel,  by  an  indenture  of  the  28th  of 
January,  1805,  and  a  recovery  suffered  in 
pursuance  thereof,  barred  the  entail  in  these 
estates.  The  only  issue  of  this  marriage  was 
a  son,  Nathaniel  Waldegrave  (afterwards 
Colonel  M.). 

In  1810,  Nathaniel  (grandson  of  John  M., 
being  about  to  contract  a  second  marriage) 
proposals  for  a  settlement,  to  which  John, 
the  uncle,  was  a  party,  were  drawn  up  and 
agreed  to ;  and,  on  the  29th  of  November  in 
that  year,  the  latter,  in  exercise  of  the  power 
given  to  him  by  the  will  of  1797,  appointed 
the  estates  thereby  devised  to  Nathaniel,  to 
hold  according  to  the  terms  of  that  will.  By 
the  settlement  thereupon  made,  Nathaniel 
oonreyed  the  Hickling  estate  to  trustees,  to 
the  use  of  himself  for  life,  remainder  to  the 
intent  that  his  intended  wife.  In  case  she 
should  survive  him,  should  receive  thereout 
a  Jointure-annuity  of  1000^,  and,  subject 
thereto,  to  the  use  of  the  trustees  for  a  term 
of  1000  years  for  securing  the  annuity  and  for 
raising  15,000^  for  the  portions  of  the  younger 
children,  and,  subject  thereto,  to  the  use  of 
himself  in  fee :  and  he  further  covenanted 
with  the  trustees,  as  soon  as  be  should  come 
into  possession  of  the  other  estates  by  virtue 
of  the  will  of  1797  snd  his  uncle's  appoint- 
ment, to  charge  those  estates  with  a  further 
annnity  of  500/.  in  favour  of  his  intended 
wife,  and,  so  far  as  he  was  able,  he  thereby 
limited  and  appointed  to  her  the  said  annuity, 
to  be  payable  out  of  the  said  estate. 


There  were  several  children  of  this  msr- 
risge, — of  whom  the  defendant  in  this  action 
WAS  the  eldest,  and  the  plaintiflT  the  second. 

John,  the  tenant  for  life  under  the  will  of 
1797,  having  through  his  mother's  CsnUy 
become  possessed  in   fee-simple  of  certain 
real  estates,  and,  amongst  others,  of  one  in 
Sussex  ealled  the  Iridge  estate,  and  being 
childless,  in  the  year  1822  made  his  will, 
whereby, — after  reciting  his  father's  will,  aad 
his  desire  that  the  attempted  codicil  therete 
should  be  confirmed,  and  the  devise  therein 
of  the  lands  in  Surrey,  Middlesex,  and  Lon- 
don, to  his  brother  Jonathan  George,  in  fee» 
should  be  established, — proceeded  to  devise 
the  Iridge  estate  to  trustees,  first,  to  the  nse 
of  his  nephew  Sotherton  for  life,  remainder 
to  the  first  and  other  sons  of  the  body  of 
Sotherton  successively  in  tail  male ;  secoadly, 
in  default  of  such  issue,  to  bis  (the  testator^s) 
brother  Jonathan  George  for  life,  remainder 
to  his  nephew,  John,  eldest  son  of  Jonathan 
George,  for  life,  and  to  the  first  and  other 
sons  of  John  successively  in  tail  male.  Then 
followed  two  shifting  elanses,  the  first  of 
which  provided,  that,  if  the  testator's  nephew 
Nathaniel  and  his  first  or  other  son  or  sods, 
or  his  or  their  heirs,  should,  in  the  lifetime 
of  Jonathan  George,  effectaally  confirm  and 
establish  the  codicil  to  the  will  of  1797,  by 
effectually  conveying  the  lands  in  Sarrey, 
Middlesex,  and  London  to  Jonathan  George 
in  fee,  then  the  foregoing  devise  in  favour  of 
Jonathan  George  and  of  his  son  John  and 
his  first  and  other  sons  in  tail  male,  was  to 
become  void,  and,  immediately  on  sneh  event, 
or  otherwise  in  default  of  issue  of  the  testa- 
tor's nephew  John,  the  estate  was  to  pass  to 
the  testator's  great-nephew  John  Nathsniel 
(second  son  of  his  nephew  Nathaniel)  for  life, 
remainder  to  the  first  and  other  sons  of  John 
Nathaniel,  in   tail  male,  remainder  to  tbe 
third,  fourth,  fifth,  and  every  other  son  of  his 
(the  testator's)  nephew  Nathaniel  (excepting 
always  the  eldest  son),  successively,  in  tail 
male,  with  remainder,  in  default  of  issue,  to 
Jonathan  George  in  fee. 

Then  followed  the  second  shifting  elaase, 
upon  which  the  contest  mainly  arose, — 
"  And  as  by  possibility  it  may  so  happen,  that, 
from  and  after  the  second,  third,  fuorth,  or 
other  yonnger  son  of  my  said  nephew  Na- 
thaniel, or  the  heirs  male  of  his  or  their  re- 
spective body  or  bodies,  shall,  under  the  lioi- 
tations  aforesaid,  have  come  into  possessioa 
of  my  said  hereditaments  and  real  estate,  tbe 
eldest  or  elder  son  of  my  said  nephew  Na- 
thaniel, or  the  heirs  male  of  his  body,  nay 
die  and  become  extinct,  so  that  the  secoad 
or  other  yonnger  son  of  my  said  nephew 
Nathaniel,  or  the  heirs  male  of  the  body  of 
such  second  or  other  younger  son,  may  be- 
come entitled  to  (A«  j^ropert^  tettUd  oa  tk» 
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marnag€  of  the  taid  Nathaniel,  in  the  eharac' 
ier  of  the  then  heir  male  of  hie  body, — ^now, 
in  order  to  prevent  the  anion  of  the  tvo 
eitatee  in  the  same  person  whilst  there  is  in 
existence  a  younger  son,  or  an  heir  male  of 
the  body  of  a  younger  son  of  my  said  nephew 
Nathaniel,  I  do  by  this  my  will  direct  and 
declare,  that,  in  case  the  second,  third,  foorth, 
or  other  younger  son,  or  the  heirs  male  of  the 
body  of  such  younger  son  or  sons,  shall,  by 
the  death  or  failure  of  issue  male  of  the 
eldest  or  other  elder  son,  become  entitled  to 
the  said  settled  property  of  my  said  nephew 
Nathaniel,  as  the  heir  male  of  his  body, 
then  the  limitations  in  this  my  will  in  favour 
of  such  second  or  other  younger  son,  so  be- 
coming entitled,  shall  .immediately  after  snob 
event  cease  and  become  void,  and  the  next 
younger  son  of  my  said  nephew  Nathaniel, 
and  the  heirs  male  of  his  body,  shall,  under 
the  limitations  of  this  my  will,  become  enti- 
tled to  my  hereditaments  and  real  estate 
aforesaid,  in  such  manner  in  every  respect  as 
if  his  next  elder  brother,  or  the  issue  male 
of  his  body,  had  been  dead  or  become  ex- 
tinct" 

John  (the  tesUtor  of  1822)  died  in  1824, 
and  his  nephew  Sotherton  thereupon  entered 
Into  possession  of  the  Iridge  estate  under  the 
last-mentioned  will ;  and  his  nephew  Natha- 
niel entered  into  possession  of  the  estates 
devised  by  the  will  of  1797. 

In  April,  1826,  Nathaniel  (nephew  of  the 
testator  of  1822)  and  his  eldest  son  Colonel 
M.  conveyed  the  lands  in  Surrey,  Middlesex, 
and  London  to  Jonathan  George,  in  fee, 
oonformably  to  the  terms  of  the  first  shifting 
alause  of  the  will  of  1822;  whereupon,  by 
Tirtue  of  the  provisions  of  the  will,  the  deviae 
of  the  Iridge  estate  in  remainder  to  Jonathan 
George  and  his  sons  in  tail  mala  became 
Toid,  and  the  devise  of  that  estate  in  remain- 
der  to  Nathaniel  (the  testator's  nephew)  and 
hii  sons  took  effect. 

Nathaniel  (nephew  of  the  taitator  of  1822) 
died  in  1856,  having  previously  devised  his 
Hickling  and  other  estates,  subject  to  a  term 
of  years  for  raising  a  sum  of  money,  to  his 
oldest  son,  Colonel  M.|  for  life,  with  remain* 
der  to  his  sons  successively  in  tail  male,  with 
remainder,  on  failure  of  such  issue,  to  his 
second  son  (the  defendant),  for  life,  with 
remainder  to  his  sons  saocossively  in  tail 
male,  with  a  like  remainder  to  his  third  son 
(the  plaintiff),  with  remainders  over. 

Colonel  M.  (eldest  son  of  Nathaniel, 
nephew  of  the  testator  of  1822)  died  in  Jaly, 
1856,  whereupon  the  defendant  entered  into 
possession  of  the  H.  and  B.  estates  (the  T. 
estate  having  long  before  been  sold),  and  of 
the  property  devised  by  the  will  of  1707,  with 
Jia  exception  of  the  estates  in  Surrey,  Mid- 
dlesex, and  Lon/ion,  which  had  bean  oon- 
▼ayed  to  Jonathan  (Jeorge  in  1836  ^— 


Held,  that  the  estates  referred  to  in  the 
(second)  shifting  clause  were  the  estates 
which  passed  by  the  will  of  1797,  and  which 
came  to  the  defendant  as  first  tenant  in  tail  in 
remainder  after  the  determination  of  the 
prior  estate  of  his  elder  brother;  that  the 
character  in  which  the  defendant  actually 
took  the  estates  wae  intended  to  be  de- 
scribed by  the  term  "  heir  male  of  the  body^ 
of  his  father;  and  that,  consequently,  the 
contingency  provided  for  by  the  shifting 
clause  had  happened,  and  so  the  plaintiff  was 
entitled,  as  the  next  younger  son  of  the  tea- 
tator's  nephew  Nathaniel,  to  the  Iridge 
estate.     Micklethtoait  v.  Mieklethwait,      790 

DISTRICT-SURVEYOR. 

Notice  to, — See  Mbtropolitan  BuiLDDitf 
Act,  1. 

DIVISION. 
See  Vbstry. 

EVIDENCE. 

Petrol  Evidence  of  tAe  ConUmte  of  a  Loet  Docmm 

menL 

1.  Where  .a  written  instrument  has  been  loaty 
and  parol  evidence  of  its  contents  haa  bean 
received,  ita  construction  is  still  for  the  eour^ 
and  not  for  the  jury.    Berwick  v.  Horefatt^ 

450 

Irrelevant  to  the  leeue. 

2.  In  an  action  for  goods  sold  and  delivered, 
the  question  being  whether  the  sale  wae  ab- 
solute or  subject  to  a  condition, — Held,  thai 
it  was  not  competent  to  the  defendant  to  call 
witnesses  to  prove  that  the  plaintiff  had  mada 
contracts  with  other  persons  subject  to  the 
condition  suggested.    HoUingham  v.  Head^ 

388 

3.  But  the  judge  allowed  the  plaintiff  to  ba 
asked,  on  cross-examination,  whether  he  had 
not  made  such  conditional  contracts  with 
others, — with  a  view  of  testing  his  credit  or 
the  accuracy  of  his  memory.  Id, 

i.  Qnmret  whether  it  was  proper  even  to  that 
extent?  Id, 

EXECUTORS  AND  ADMINISTRATORa 

Liability    of  RepreeenUUivee    of   a  Deeeaeed 
Shareholder  of  a  Joint  Stock  Bank, 

Held,  by  the  Exchequer  (Chamber, — aflirmlng 
the  judgment  of  the  Court  of  Commoa 
Pleas, — that  the  exeentors  of  one  whoao 
name  has  since  his  decease  bean  inaartad 
in  the  last  filed  memorial  or  return  (nndar 
the  7  A  8  Vict  c  113,  s.  16),  are  not  liable  lo 
axeotttion  on  a  judgment  against  the  oom- 
paaj,  although  tha  taitator  wm  properly 
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lofiied  ae  a  shareholder  in  previous  memo- 
rials. Powi9  V.  Butler,  469.  [The  pages 
from  4ft6  «o  476  are  accidentally  repeated.] 

EXPERIMENTS. 
See  Letters  Patent,  4. 

FALSE  IMPRISONMENT. 

Evidence  of* 

Thie  defendant,  the  owner  of  a  heer-honse, 
placed  the  plaintiff  therein  to  carry  on  the 
business  as  his  servant  at  weekly  wages, 
with  an  agreement  for  a  moutWe  notice  to 
determine  the  service.  Having  given  him  a 
^aeeVe  notice,  the  defendant  made  up  the 
aeeoant  and  reqalied  the  plaintiff  to  pay  him 
the  balance ;  and,  on  the  plaintifTs  reflosal 
to  accede  to  this  request,  on  the  ground  that 
he  had  not  received  the  stipulated  month's 
notice,  the  defendant  brought  in  a  superin- 
tendent and  a  seijeant  ef  police,  one  of 
whom,  on  the  plaintiff's  attempting  to  go  up 
stairs,  refused  to  permit  him  to  do  so,  and 
ultimately  only  allowed  him  to  go  aocom- 
panied  by  an  officer.  After  some  further 
aMevtatioB  about  the  money,  and  the  plaia- 
tiff's  again  revising  to  hand  it  over  at  the 
request  of  the  superintendent,  the  latter 
asked  the  defendant  if  he  should  take  him : 
It  did  not  appear  what  answer  the  defendant 
made,  but  the  officer  took  the  plaintiff  into 
oustody,  and  entered  a  charge  of  embeiile- 
msut  against  him  at  the  station-house,  and 
afUsrwards  carried  him  before  the  magis- 
trates, by  whom  he  was  discharged. 

In  an  action  in  the  county  court  for  the 
fiilse  imprisonment,  the  Judge  told  the  jury 
that  there  were  three  questions  for  their 
consideration, — first,  whether  there  was  any 
Imprisonment, — secondly,  by  whom  it  was 
committed, — thirdly,  whether  there  was  any 
legal  ground  for  it  Upon  the  first  point, 
he  told  them  that  **  to  constitute  an  impri- 
sonment, it  was  not  necessary  that  the  per- 
son should  be  locked  up  within  four  walli, 
l^ut  that,  if  he  was  restrained  in  his  freedom 
of  action  by  another,  that  was  an  aet  of 
imprisonment,  and  that  the  way  in  which 
the  plaintiff  had  been  constrained  in  Me  own 
houee  and  the  restraint  put  upon  hie  person 
by  refusing  him  permission  to  leave  the  room 
aad  go  up  stairs  i»  hie  own  koueep  waa  in 
itself  an  imprisonment,  independent  of  his 
bebig  conveyed  before  a  magistrate;"  wpon 
the- second,  <'that,  if  they  found  the  defend- 
tAt  was  the  moving  party  in  oauiiog  the 
Imprisonment,  he  was  responsible  for  it;" 
•ad,  upon  the  third,  **  that  the  plaintiff*  ae 
UHumi  or  ae  lai«/ul  oeempier,  mnder  an  agree- 
maU  not  then  terminated,  of  the  premises,  was 
not  legally  liable  to  be  cjeeted  by  compulsion 
and  without  notice,  and  that,  if  he  refhsed 
to  l0ave  the  houae,  the  defendant  eould  onW 


^eet  him  by  adopting  the  proper  legal  prc»- 
ceedings  to  obtain  possession,  and  that  there 
was  no  evidence  whatever  to  support  or  jua- 
tify  the  charge  of  embezxlemeDL'^ 

The  jury  having  found  for  the  plaintii^ — 
Held,  upon  an  appeal,  that,  although  tha 
latter  part  of  the  summing-up  (which  seemed 
to  assume  that  there  was  a  tenancy  or  quasi 
tenancy)  was  somewhat  inaccurate,  it  did 
not  amount  to  a  misdirection  in  point  of  lav. 
Warner,  app.,  Riddi/ord,  resp.,  180 


FELONY. 

See  ComfOH  Carriers,  4,  5. 

PAKT,  6,  7. 
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FIXTURES. 
See  LsAES,  1. 

FOREIGN  ATTACHMENT. 
Effect  of  Notice. 

Queere,  whether  a  notice  of  attachment  out  of 
the  Lord  Mayor's  Court*  London,  is  any  an- 
swer to  aa  order  under  the  garnishee  dansaa 
of  the  Common  Law  Procedure  Act,  1864, 
17  A  18  Vict,  c  126.     Neuman  v.  Rook,  434 

FOREIGN  CORPORATION. 
Service  of  Proceee  upon, — See  PmACnCBy  1. 

FOREIGN  RS8IDENCK. 

See  IVSURAHCR,  I. 

FORFEITURE. 
See  Lraeb,  8. 

FORGERY. 

By  eraeing  the  Croeeing  of  a  Cheek, — Sm 
CbsoKi  S. 

[FRAUDULENT  REPRESENTATIOK. 
Jlctittn  for* 

B.,  the  chairman  of  a  mining  company,  bj 
falsely  representing  to  the  Stock  Ezehaag* 
that  two-thirds  of  the  shares  had  been  takes 
and  paid  upon»  proeured  the  stock  to  be 
entered  in  the  official  list  8.,  a 
knowing  the  rule,  that  such  stock 
admitted  into  such  list  vnless  two-thirdi  of 
the  capital  had  been  paid  up,  and  seeing  tto 
stock  BO  entered,  and  relying  on  the  iasertioB 
having   been    procured    by  honent  mooia, 

I  bought  some  shares  lh>m  a  jobber  ea  tho 
Exchange : 

Held  (affirratng  the  judgment  of  the  8x- 
oheouer  Chsmber  ia  aeeord^^'tce  with 
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ruling  of  Jer?is,  C.  J.),  Chat  S.  had  a  right 
of  action  against  B.  for  the  fraudulent  repre- 
sentation, and  there  was  eTidenee  for  the  jarjr 
of  frasd.    BayKaw  v.  Seymour,  873] 

FREEHOLD  INTEREST. 
Se€  tttvatmmt, 

FUNERAL  EXPENSED. 

St9  ACOIDBHTAB  DCATH,  S. 

aARNISHMKNT. 
Sn  GomoH  Law  Pboobdvbb  Act,  1854, 2,  Z,  4. 

GUARANTEE. 

Se€  CoTCHAHTy  1. 

HARBOURS,  DOCKS,  AND  PIERS 
CLAUSES  ACT,  1847. 

iKnfevfnteftofi  of  4*  63* 

1.  The  63d  section  of  the  Harbours,  Doeks,. 
and  Piers  Clauses  Act,  1847  (10  A  11  Vict 
c.  27),  which  imposes  a  penalty  upon  the 
master  of  any  Tessel  #ho  shall  without  the 
permission  of  the  harbour-master  moor  tbe 
same  in  the  entranee  (or  within  the  pre- 
scribed limits)  of  any  dock  of  harbour,  and 
who  shall  not  remove  the  saiile  upon  notioe, 
orerrides  and  extinguishes  all  local  and 
p^irate  rights  of  property  theiretn.  Oatdik/er, 
tfpp.,  Whit/ord,  resp.,  686 

^.  ^he  assertion  of  such  loeal  or  prtvate  ri^ts 
dbes  not  exclude  the  Jmisdltitioa  Of  the  Jiis- 
tices  under  the  act  Id, 

HIRING. 

St€  Maiter  akd  Ssryaxt,  1,  2. 

IlVMAtERIM.  tSSUS. 
See  NviSAHCK,  2. 

lirJUNCTtOltf. 

CW«^  the  Raitteajf  Tntffie  Aef,  tB54,-^Sf9 
RAfLWAr  CoMPAirt,  8^15. 

INSURANCE. 

0muoHdaiimff  AeUotUj-^See  PBAonos^S; 
Li^  Aeeieratkee, 

f.  (^on^fritetfon  of  e&ndMonJ] — Ott  the^  23d  of 
^uiie,  18ft8,  the  ^laintilTs  (in  GlaigbW) 
dfeeied  a  policy  fbr  2000(.  upon  the  lifb  of 
A.,  one  of  ihe  conditions  of  the  intuntilbe 
Mug'  that  taie  policy  «kould  be  Tofd  if  A. 
Aeilld  go  beyond  Uie  litHit^  df  BiiiH>pe 
wttlieat  leaTe  of  the  dlreeton.  The  fi^ 
MiMUi  wera  regularly  paid  eieh  hilf-yekr 
4»#^(o'the2tdof  Deeembeti*  16811 


2. 


One  of  the  piaiatiffs,  who  was  the  agent  at 
Glasgow  of  the  company,  in  the  coniideatial 
report  made  to  thom  on  the  18th  of  Jnne^ 
1853,  stated, — '*A.  has  for  sixteen  yean 
past  resided  principally  at  BeKse,  Honduras: 
his  health  has  not  in  any  way  suffered ;  he 
IntendB  retHming  there  for  a  fete  yetxri  in 
dhomt  a  month:"  mnd  on  the  20th  he  wrbte 
to  then,  "it.  pro9eede  to  Belime  about  the  end 
of  thie  moMthJ* 

On  the  back  of  the  poUey,  nd  of  even  date 
therewith,  was  th^  following  BienM>randwSii : 
-^'<The  Hlb  assured  umder  this  policy  being 
aJbont  to  proceed  to  and  reside  at  Belite^  in 
the  state  of  Hondursa,  and  an  eatraprssrianu 
of  twenty  gvineis  haying  been  paid  for  the 
extra  risk  for  such  residense  for  one  yeir, 
permission  is  hereby  granted  to  the  life 
aasored  te  piroeeed  to  and  rssldn  at  Beliie 
ifetesaid,  aad  for  the  tiate  albtesaid,  sad  for 
se  loBg  uereaftsr  as  the'  extra  pteatfSBn 
shall  firom  time  to  time  be  paid  along  #ith 
the  prearittM  payaMe  oa  thir  p^ioy  as  Within 
expressed." 

The  extra  preaiiiiia  for  one  jrear's  foreign 
rbsidenoe  was  paid  on  the  23d  of  June,  1680, 
btot  A.  did  not  in  fact  proceed  td  BeHte 
antil  the  Mi  of  Jnae,  1666,  afriWng  fHufi 
<'aboat  the  aliddleor  latter  sad  of  Aagaitk" 
He  died  there  on  the  18th  of  Aagast^  Wfl, 
within  a  year  of  his  arrival  at  Beliie : — 

Held,  that  the  permission  to  reside  <<for  one 
year"  at  BSlise,  was  not  liihitsd  to  any  par- 
tisaiaif  yesiy  aad  eeaaetiaeatiy  thaA  tM^ 
auured  were  eatttled  to  lecoTcr  the  sam 
insured,  jyblsiaa  t.  The  Anchor  Aeewrmneo 
Company f  464 

Covenant  to  keep  on  foot  a  polxoy  aeeignod, 
Meaeure  of  damayee,] — the  defendant  fij 
deed  of  mortgage,  reciting  a  loan  of  12,60ilii. 
by  the  plaintiffs  to  the  defendant  upon  the 
security  of  a  demise  of  the  defendant's  life 
intSrest  in  certain  property  aad  a  coaToy- 
ance  of  a  ^erersion  in  fee,  and  also  by  a 
policy  for  13,000^.  in  the  l^orwich  Union 
Life  Assurance  OfBce,  pay4ble  within  three 
months  after  the  death  of  the  defbndant  ''la 
case  he'ihonld  leare  issikS  milb  by  his  then 
present  wife  liviag  ai  hie  d6ath,"'the  de- 
fendant covenanted  that  be  would  "  fh>m  tioi^ 
to  time  duriilg  his  natural  life,  and  so  loa^ 
as  thto  s^d  suiii  of  12,500(.,  or  any  part 
thereof,  Or  any  inlerost  for  Che  samS,  should 
i^niain  due  and  owing  on  the  said  securi^, 
eodtintto  aad  keep  on  foot  the  benefit  of  the 
said  reeited  policy  of  assurance,  and  pay  or 
cahse  to  be  paid'  the  yoM-iy  and  ether  pre- 
niinihs,  Ac,  arid  would  not  pismiil  or  sotf^r 
di^do  any  act  thereby  the  said  poltt;^  niiji^t 
be  fOffeited  or'racated,"  Ac.  the  deed'  also 
edntained  a  proviso,  thAl,  in-  case'  tUe  <^ 
fondant  should  neglect  to  pay  the  premiusss, 
it  should  be  lasrlhb  for  the  plaintiffs  to  pay 
the  same,  and  to  charge  the  payments 
so  made  upat  M  hicMICiBiMfts  thereby 
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oharged.  The  deed  eontained  no  oovenant 
by  the  defendant  to  repay  the  plaintiffs  the 
furns  they  might  pay  to  keep  the  policy 
aUre. 

The  defendant  paid  the  interest  and  pre- 
miums regularly  dovn  to  the  year  1848,  but 
since  Uiat  time  (there  being  then  no  possibi- 
lity of  his  haring  any  issue  by  his  then  wife) 
he  had  discontinued  to  pay  the  premiums. 
The  annual  premiums  accruing  up  to  the 
present  time  were  placed  to  the  credit  of  the 
office  in  an  account  kept  by  them,  called  Uieir 
« Policy  Premium  Account,"  and  regularly 
debited  year  by  year  by  the  office  to  the 
mortgage  account  of  the  defendant,  accord- 
ing to  the  practice  of  the  office, — ^but  the 
defendant  had  no  notice  of  this  course  of 
dealing. 

The  plaintiffs  having  brotfght  an  action 
against  the  defendant  upon  his  covenant  for 
payment  of  the  premiums,  the  defendant 
pleaded  payment  of  1«.  into  court 

Upon  a  special  case  stating  these  facts: — 
Held,  that,  assuming  the  plaintiffs  to  hare 
paid  the  premiums,  they  were  not  entitled  to 
more  than  nominal  damages.  Brown  r.  Sir 
Bobert  Prtee,  598 

9.  But,  §emhl€,  that  the  course*  of  dealing 
stated  did  not  amount  to  eridenoe  that  they 
had  paid  them.  Id. 

JOINT  STOCK  BANE. 

Mx^mtHon  agaiM§t  Bx^atior*  of  a  Jhemu^d 
Skartholder, 

1.  Held,  by  the  Exchequer  Chamber, — affirm- 
ing the  judgment  of  the  Court  of  Common 
Pleas, — ^that  the  executors  of  one  whose  name 
has  since  his  decease  been  inserted  in  the 
last  filed  memorial  or  return  (under  the  7  A 
8  Vict  c.  113,  s.  16),  are  not  liable  to  execu- 
tion on  a  judgment  against  the  company, 
although  the  testator  was  properly  returned 
as  a  shareholder  in  previous  memorials. 
Powi»  V.  SiK^,  46V 

JOINT  STOCK  COMPANY. 

AtHwa/or  Oalh. 

S.  It  Is  not  eompetent  to  a  shareholder  in  a 
completely  registered  joint  stock  company, 
who  has  executed  the  deed  of  settlement^ 
with  a  recital  therein  that  the  whole  num- 
ber of  shares  have  not  been  subscribed  for, 
to  defend  himself  against  a  claim  for  calls, 
on  the  ground  that  the  directors  have  pro- 
oaeded  to  carry  on  business  with  less  than 
the  stipulated  amount  of  capital  subscribed. 
J%*  London  and  ConHnenial  A§§mranoo  So- 
oUi^  V.  Bodgrawo,  534 

JUS  TEBTIL 
Sm  ComoH  Oabusbs,  S. 


JUSTICES. 

Jur%$diet%on  o/p  under  1  <fir  2  VieL  e.  74. 

1.  TiiU  in  qnettion,] — Upon  an  applieatioa 
(under  the  1  A  2  Vict  o.  74)  by  a  landlord 
to  justices  in  petty  sessions,  to  recover  pos- 
session of  premises  held  over  by  his  tenant 
after  the  expiration  of  the  term,  the  tenanej 
having  been  proved  to  the  satisfaction  of  th« 
Justices,  and  its  legal  determination,  and  th« 
tenant's  refusal  to  quit, — Held,  that  the  juris- 
diction of  the  justices  to  give  the  landlord 
possession,  was  not  ousted  by  the  tenantTa 
setting  up  the  tiUe  of  the  third  person.  Bottp 
app.,  Davif^  resp.,  5C 

Appeal  from  Deeinont  of,  tinder  20  4lt  21  Ftcl. 

e.4S. 

2.  Time /or  application  for  a  com.] — Sunday  is 
to  be  computed  in  the  three  days  allowed  for 
an  application  to  justices  to  state  a  ease  for 
the  opinion  of  one  of  the  superior  couita 
under  the  20  A  21  Viet.  e.  43,  s.  2,  althongh 
it  be  the  last  day.     Peacock,  app.,  The  Qneen, 


resp, 


264 


8.  Amendment  of  ease.] — An  application  te  send 
back  for  amendment  a  case  on  appeal  from 
justices  under  the  20  A  21  Viet  e.  43,  s.  2^ 
may  be  entertained  before  the  day  of  argu- 
ment The  Torkthire  Tire  and  Asrie  Gmi- 
pany,  app.,  The  Botherham  LoceU  Board  of 
Health,  resp.,  362 

4.  Bight  to  6e^tfi.]— Upon  appeals  under  tha 
19  A  20  Vict  c  43,  the  appellant  begins  ul 
this  eourti  though  it  is  otherwise  in  tha 
Queen's  Bench  and  Exchequer.  Oardmer, 
app.,  Whitford,  resp.,  666 

LANDLOBD  AND  TENANT. 
See  LiAsa.    Mhtropolitar  Bqilddia  Act. 

LAND-TAX. 
Evidence  ofBedempHon  of, — See  Balb,  L 

LEASE. 
Oonetruetionof, 

1.  Tenan^e  right  to  JbOuree.} — By  a  lease,  tha 
lessee  covenanted  to  erect  a  steam-engiae^ 
machinery,  and  buildings  proper  for  carrying 
on  the  bnsinees  of  a  shipwright  oa  the  lead 
demised,  and  to  leave  the  same  for  the  lei 
at  the  expiration  or  other  sooner  determii 
tion  of  the  term, — "  it  being  by  the  said  in- 
denture declared  that  all  steam  and  other 
engines,  machinery,  Ac,  set  up  upon  the 
premises  at  any  time  during  the  term  for  tha 
purpose  of  carrying  on  Uie  trade  of  a  ship* 
Wright,  together  with  all  flxturea,  should  bo4 
be  removed  therefrom,  but  should,  upon  tha 
expiration  or  other  sooner  determiaattoa  of 
the  said  term,  belong  to  the  landlords  aad 
not  to  the  tenant^  without  any  paysMBt  I 


LEASE. 
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made  to  him  for  the  Mme."  The  lease  then 
went  on  to  proTide  "  that  the  laat-mentioned 
■tipalation  ehould  not  be  eoostraed  to  apply 
to  any  machinery  or  other  articles  which 
might  be  erected  or  set  up  on  the  demised 
premises  by  the  lessee  daring  the  term,  for 
any  other  purpose  than  that  of  olirrying  on 
the  basiness  of  a  shipwright;  bat  that  it 
should  be  Uwful  for  the  lessee  at  any  time 
daring  the  term^  or  at  the  expiration  thereof, 
to  remove  and  take  away  all  soch  last-men- 
tioned  machinery,  Ac,  from  the  said  demised 
premises."  The  lease  then  contained  a  far- 
ther proviso,  that,  in  the  event  of  the  lessee 
becoming  bankropt,  it  should  be  lawful  for 
the  lessors  to  re-enter,  "  and  upon  such  entry 
to  take  possession  of,  have,  Ae.,  as  their  own 
property,  without  paying  anything  for  the 
same,  all  steam  and  other  engines,  Ac,  which 
should  be  found  on  the  premisesi  and  which 
should  be  used  or  employed  in  or  about  the 
basiness  of  a  ship-builder  thereon."  The 
lessee  having  become  bankrupt,  the  lessors 
re-entered  for  the  forfeiture : — Held,  that  the 
assignees  of  the  lessee  were  entitled  to  enter 
for  the  purpose  of  removing  the  fixtures  other 
than  those  set  up  for  the  ship-building  busi- 
ness, and  to  a  reasonable  time  for  that  pur- 
pose. Stant/tld  T.  Tk4  Mayor,  dhe,  of  PorU- 
moutk,  120 

Covenant  io  Repair, 

3.  A  general  coveaaot  to  repair,  and  farther  to 
repair,  within  three  months  after  notice  from 
the  lessor,  are  separate  and  independent  ooto- 
nants ;  and  a  right  of  re-entry  attaches  for  a 
breach  of  the  former,  though  no  notice  be 
given  under  the  latter.    Bayli§  t.  X«  Gro9, 

537 

Be-enirji /or  a  Forfeiture, 

8.  A  lessor,  finding  the  demised  premises  out 
of  repair,  intending  to  take  advantage  of  a 
clause  of  forfeiture  contained  in  the  lease, 
entered  Into  an  agreement  with  an  under- 
tenant whom  he  found  there  to  let  them  to 
him  as  a  yearly  tenant,  and  subsequently  re- 
oeived  rent  from  him : — Held,  a  suflicient  re- 
entry to  avoid  the  lease.     Baylie  v.  Le  Orot, 

537 

LETTER^  PATENT. 
Oontirm/etion  of  Speeiftcaium, 

1.  Provieional  epeeiflcatxonJ] — The  office  of  the 
provisional  specifieaUon,  under  the  6th  see- 
tion  of  the  15  A  16  Vict  c  83,  is,  only  to 
describe  generally  and  fairly  the  nature  of 
the  invention,  and  not  to  enter  into  all  the 
minute  details  as  to  the  manner  in  which  the 
invention  is  to  be  carried  out,  as  in  the  com- 
plete specification  under  s.  9.  Jn  re  Newall 
emd  Elliot,  269 

2.  A.  was  the  inventor  of  ''improvements  in 
Apparatus  employed  in  laying  down  subma- 


rine electric  telegraph  wires."  In  the  provi- 
sional  specification  filed  pursuant  to  the  6th 
secUon  of  the  15  A  16  Vict  c  83,  the  inven- 
tion was  thus  described, — "  The  cable  or  rop« 
containing  the  insulated  wire  or  wires  it 
passed  round  a  cone,  so  that  the  cable  in 
being  drawn  off  the  coil  Is  prevented  from 
kinking  by  means  of  the  cone,  and  there  is 
a  cylinder  on  the  outside  which  prevents  the 
coil  from  shifting  in  its  place."  In  the  com- 
plete specification,  after  describing  .the  in- 
vention in  the  same  terms,  the  inventor  pro- 
ceeded to  say, — "  When  the  wire  or  cable  if 
to  be  laid  down,  I  place  over  the  cone  an 
apex  or  top  which  is  conoidal  or  conical,  and 
around  thie  /  euepend  eeveral  ringe  of  iron  or 
other  metal  by  meane  of  eorde,  eo  aa  to  admit 
of  adjuetment  at  varioue  keigkte  over  the  eone. 
The  uee  of  theee  ringe  ie,  to  prevent  the  highi 
of  the  rope  from  flying  out  when  going  at  a 
rapid  epeed,  and  the  eombin€Uion  of  theee  parte 
of  the  apparatue  prevente  the  wire  or  eal>U 
from  mnnittg  into  Innke  .*"  and  the  claim  at 
the  end  was  thus, — ''What  I  claim  as  my 
invention  is, — first,  coiling  the  wire  or  cable 
round  a  cone, — second,  the  supports  placed 
cylindrically  outside  the  coil  round  the  eone, 
-^third,  the  uee  of  ringe  in  eom6tNafion  with  the 
eone  ae  deeeribed :" — Held,  that  the  validity 
of  the  patent  was  not  affected  by  the  omission 
of  all  mention  of  the  metal  rings  in  the  pro- 
visional specification.  In  re  Newall  and 
EUiot,  269 

Evidence  of  Infringement, 

3.  And  held,  that  the  substitution  by  B.  of  a 
cylinder  having  a  domed  or  hemispherical 
top,  for  the  cone  or  the  cone  with  the  conoi- 
dal apex  in  A.'s  apparatus, — A.'s  apparatus 
and  B.'s  being  used  for  the  same  purpose, 
and  in  nearly  the  same  manner, — was  evi- 
dence, and  strong  evidence,  of  infringement 

Id. 

Publication, 

4.  Experimente,"] — A  necessary  and  nnavoldable 
disclosure  of  the  invention  to  others.  If  made 
in  the  course  of  mere  experiments,  is  not  such 
a  pablicatlon  as  will  avoid  the  subsequent 
grant  of  a  patent, — though  the  same  dis- 
closure, if  made  in  the  course  of  a  profitable 
use  of  an  invention  previouely  aeeertained  to 
be  ueefui,  would  be  a  publication:  but  an 
experiment  performed  in  the  presence  of 
others,  which  not  only  tnrns  out  to  be  suc- 
eessftil,  but  actually  beneficial  in  the  particu- 
lar instance.  Is  not  necensarlly  a  publication, 
so  as  to  constitute  a  gift  of  the  invention  to 
the  world.  Jd, 

5.  A.  had  Invented  an  improved  apparatus  for 
laying  down  submarine  telegraph  wires ;  and, 
after  some  unsatiofactory  and  Indecisive  ex- 
periments at  the  works  on  shore,  having 
entered  into  a  contract  with  government  for 
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lajing  down  •  te1«grftpbie  eable  In  the  Blaek 
6ea  (the  mode  of  doing  It  being  left  to  hia 
diieretion),  f  tted  •  Tesael  with  his  improved 
apparatuii  and  used  it  saecevsfViIly  on  that 
occasion,  and  immediately  afterwardi  took 
oat  a  patent  for  the  invention : — Held,  that 
what  was  done  in  the  Blaek  Bea,  having  been 
done  merely  by  way  of  experiment,  though 
4>rodactive  of  profit  to  A.,  did  not  amount  to 
a  poblioation,  so  as  te  prednde  him  flrom 
afterwards  obtaining  tfao  protection  of  a 
patent  for  hfi  invention.  In  re  Newall  and 
Elliot,  269 

LIFB  A8SURAN0E. 

See  IssuBAMoi. 

LIQUIDATED  DAMAGES. 
See  FlmjlDVKQ,  S. 

LORD  MAYOR'S  COURT. 
See  Fo^BiftH  Attachxbvt. 

MAai9TEATSS. 
See  Jusnovs. 

MASTBR  AND  SERVANT. 
J|N|si'flf  Ou9$9m  /or  DetermnettioH  ^  a  FraWjf 

1.  An  agreement  was  entered  into  between  the 
plaintitr  and  tfie  defendant  in  the  following 
terms: — "A.  engages  to  serve  B.  as  agent 
or  representadve,  at  the  salary  of  1601.  per 
mnnnm :  Also  provided  at  the  end  of  the  year 
B.  find  A.  has  done  snffioient  business  to 
justify  him  in  recompensing  by  making  up 
his  salary  to  1862.,  to  do  so,  being  a  donation 
of  S0{.  to  his  present  sdpnlated  amount  of 

It  being  proved  at  the  trial,  that,  by  a 
general  custom  of  the  trade,  a  yearly  hiring 
)m  determinable  by  a  month's  notice  at  any 
time:— Held,  that  there  was  nothing  in  the 
proviso  to  exclude  the  application  of  the  ens- 
tom  to  the  particular  ease,  Parker  v.  Ibbei- 
eonf  S46 

S.  In  an  aotion  upon  the  above  agreement, 
charging  a  wrongful  dismissal  within  the 
year,  the  judge  left  It  to  the  Jury  to  say 
whether  the  proviso  was  meant  by  the  par- 
ties to  exclude  the  custom: — Held,  a  mis- 
direction; there  being  no  ambiguity  in  the 
contract  and  its  construction  being  for  the 
court.  Id* 

MAYOR'S  COURT. 
See  FoRBiev  Attaobmbit, 

MEASURE  09  DAMAGES. 
See  Daxaois*. 


MEMORANDA. 

Serjeaule* 

Charles  Petendoii; 

475 

John  Cross, 

Id. 

John  Toser, 

Id. 

WUliam  FayM, 

Id. 

METROPOLIS  LOCAL  MANAGEMENT 

ACT. 

ft 


**  Begnlar  Litu  of  BuUdinye,' 

U  By  the  143d  section  of  tbe  Metropolis  ImsI 
ManBgement  Act,  18  A  1»  VieL  o.  ISO,  after 
tbe  1st  of  January,  1856,  no  building  is  te 
be  erected  beyond  *'  the  regular  line  of  build* 
isgs  in  tbe  street  in  which  the  same  is  sita- 
ate:"--<-Held»  that  this  does  not  mean  a  strict 
math  ems  ticil  line,  but  a  subetantially  regu- 
lar line.     Tear  v.  Freebodg,  128 

Proeeedinge  of  tlkt  Veefrjf, 

%.  By  the  28th  section  of  the  18  A  19  Viet  e. 
120,  tbe  dnties  of  vestries  are  to  be  performed 
by  the  minority  present  By  a  by-law  made 
pursuant  to  the  202d  section,  it  was  provided 
that  "  all  questions  shall  be  determined  by  a 
show  of  hands,  or  by  a  division,  if  demanded 
with  tbe  names  recorded :" — Held,  that  the 
4ivi8ion  or  poll  might  take  place  after  a  show 
of  hands.     Tear  v.  Freebody,  228 

METROPOLITAN  BUILDING  ACT. 

Conetmetion  of  18  d;  19  Vfet,  e.  122. 

1.  A  landlord  is  Justified,  under  the  83d  section 
of  the  Metropolitan  Building  Act,  18  A  19 
Viot  0.  192,  in  entering  prenaises  in  the 
occupation  of  his  tenant  from  year  to  yesr, 
and  pulling  down  and  rebuilding  the  party- 
wall  between  it  and  other  premises  bel<mg- 
ing  to  him,  without  giving  the  notioe  re- 
quired by  ■•  86, — such  tenant  not  being  an 
"  ownw"  within  the  interpretaiion  clause,  s. 
3 ;  and  it  is  no  objection  that  he  hae  neg- 
lected to  give  the  notice  to  the  district  sur- 
veyor required  by  1.  38.     Wheeler  v.  Ormy, 

3.  SemhU,  that  the  landlord  would  (if  neees- 
•ary),  under  such  circumstances,  be  a  "  per- 
son" entitled  to  notice  of  action  under  s.  108. 

Id. 

MINE. 

See  Cost-Book  Misn. 

MISDIRECTION. 

1.  An  agreement  was  entered  into  between  the 
plaintiff  and  the  defendant  in  the  follewfaig 
terms : — *'  A.  engages  te  serve  B.  as  agent  or 
representative,  at  the  salary  of  ]»0<L  per  an- 
num :  Also  provided  st  the  end  of  the  year 
B.  find  A.  has  done  sufllclent  butilness  te  jus* 
tify  him  in  recompensing  by  making  «p  his 
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saUrj  to  190(.,  to  do  ao,  being  a  donation  of 
30^  to  bis  present  stipulated  amoont  of  15M." 
In  an  action  upon  tbe  abo%'e  agreement, 
ebargtng  a  wrungftil  dismissal  witbia  the 
year,  tbe  judge  left  it  to  tbe  jury  to  sajr  wbe- 
tber  tbe  proviso  was  meant  by  tbe  parties  to 
exclude  tbe  eustom : — Held,  a  misdireotioo ; 
there  being  no  ambiguity  in  the  contruct,  and 
its  construction  being  for  tbe  court,  Parktr 
▼.  lhbH»on,  546 

2.  In  an  action  (br  a  nuisance  arising  from  the 
burning  of  bricks  on  tbe  defendant's  own 
land  near  to  the  plaintiff's  dwelliag-boase, 
the  judge  told  tbe  jury  that  *'  no  actloii  lies 
for  tbe  reasonable  use  of  a  lawful  trade  in 
a  convenient  and  iwoper  place,  CTen  though 
some  one  may  suffer  iDconrenieoee  front  its 
being  so  carried  on ;"  and  be  left  to  them 
two  questions, — ^first,  **  was  the  place  in  which 
the  bricks  were  burned  a  proper  and  eonve- 
Bient  place  for  the  purpose," — feoondlyy  if 
they  thought  the  place  was  not  a  proper 
place  for  the  purpose,  then,  was  the  nuisance 
such  as  to  make  the  enjoyment  of  life  and 
property  uncomfortable : — Held,  no  misdirec- 
tion.    Hid*  V.  Barlow,  834 

MOURNING. 
See  AcciDBiTTAL  Dbatk,  8. 


NBCBSSARIBS. 
^ee  SBiPPUfO^ 

NEGLIGENCE. 

iS^ce  ACCIBBBTAL  BbATB. 

NOTICE  OP  ACTION. 

/er  a  Thing  done  under  a  Statute,^^See  Mbtbo- 
poLiTAB  BuiLBno  AOT,  8. 

NUISANCE. 

OhetrueHon  upon  a  Private  Way. 

1.  The  owner  of  land  baring  a  private  road  for 
the  use  of  persons  coming  to  his  house*  gave 
permission  to  A.,  who  was  engoged  in  build- 
ing on  the  land,  to  place  ntaterials  upon  the 
road.  A.  availed  himself  of  this  permission, 
by  placing  a  quantity  of  slates  there  in  such 
a  manner  that  tbe  plaintiff  in  using  the  road 
sustained  damage : — Held,  that  A.  was  liable 
to  an  action.     Corby  v.  Sill,  653 

3.  Held  also  that  tbe  declaration  was  not  objec- 
tionable for  not  averring  that  the  obstruction 
was  placed  on  the  road  without  permission ; 
inasmuch  as  snob  an  allegation,  if  traversed, 
would  have  presented  an  immaterial  issue. 

Id, 


Brick'bttrniHg, 

3.  In  an  action  for  a  nuisance  arising  from  tht 
burning  of  bricks  on  tbe  defendant's  own 
land  near  to  the  plaintiff's  dweliing-bouse, 
tbe  judge  told  tbe  jury  that  **  no  action  lies 
for  tbe  reaeonable  use  of  a  lawful  trade  in  a 
convenient  and  proper  place,  even  though 
some  one  may  suffer  inconvenience  from  its 
being  so  carried  on;"  and  he  left  to  them  two 
questions, — first,  ''was  tbe  place  in  which 
the  bricks  were  burned  a  proper  and  eonve- 
nient  place  for  the  purpose," — secondly,  if 
they  thought  tbe  place  was  not  a  proper 
place  for  the  purpose,  then,  was  tbe  nuisanca 
such  as  to  make  the  ei^Joyment  of  life  and 
property  nncomfortable : — Held^  no  ousdi- 
recUon.    Boie  v.  Barlow^  834 

OLD  BUILDING. 
See  Buiu>nro» 

OWNER. 

See  Mbtbopoutav  BniLDuro  Act,  L 

PABTT-WALL. 
See  Mbtbopolitab  BuiLDnro  Act,  1. 

PABSBNGSR8'  LUGGAGE. 
See  Bailwat  Compant,  3>7. 

PATMBNT. 

Xvidenee  of,-^See  Ihsvbakob,  8. 

PBNALTT. 
See  PLBADnra,  3. 

PLEADING. 

StaUment  rf  Coneideration  for  D$femdamte 
Promiee, 

1.  The  deolaration  stated,  that,  in  oonslderatton 
(hat  tha  plaintiff  would  eonsent  to  the  de- 
fendant's retaining  possession  of  two  bills  of 
exchange  (describing  them),  and  to  wirtch 
bills  the  plaintiff  was  then  entiUed,  and  of 
which  tbe  defendant  was  then  the  holder, 
but  not  for  value,  tbe  defendaal  promised 
the  plaintiff,  that,  if  ha  should  succeed  in  pro- 
curing the  bills  or  either  of  them  to  be  dis- 
eoantod,  he  would  apply  the  proceeds  in  a 
given  way :  averment  that  the  defendant  did 
succeed  in  procuring  the  bills  to  be  dis- 
counted, but  that  be  fbiled  to  apply  tha  pro- 
ceeds as  agreed : — Held,  on  motion  in  arrest 
of  judgment,  that  tbe  declaration  disclosed  a 
suflleleat  consideration  for  the  defendant's 
promise.    Hart  v.  Milee,  871 
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Pita  to  Damage; 

2.  The  declaration  stated}  that,  by  a  momoran- 
doin  of  agreement  made  betweea  the  plaintiff 
of  the  one  part  and  the  defendant  of  the  other 
part,  it  toot  witnetMd,  that,  in  coniideration, 
Ae.f  the  defendant  agreed  to  become  and  be 
for  fire  years  assistant  to  the  plaintiff  in  his 
art  and  profession  of  pbotographio  colourer 
or  painter^  and  would  during  the  term  gire 
up  his  whole  time  and  attention  to  superin* 
tending  the  same,  in  ratonching  and  perfeet- 
ing  all  iuoh  portraits*  Ac,  ai  should  be 
coloured  or  painted  by  the  plaintiff  in  the 
prosecution  of  his  said  art  or  profession,  and 
«8  the  plaintiff  should  from  time  to  time 
require, — that  the  defendant  would  not  at 
any  time  during  the  term  take  employment 
from  any  other  person,  or  be  otherwise  en> 
gaged  in  colouring,  Ac,  any  photographic 
portrait,  Ac, — that  the  defendant  would  dur- 
ing the  term  do  and  perform  all  such  acts, 
Ac,  in  or  relating  to  the  said  art  or  profession 
as  the  plaintiff  should  direct,  and  would  not 
rereal  any  secret  relating  thereto, — and  that 
the  defendant  would  be  Just  and  fnithftil  in 
his  dealings,  Ac :  that  U  tmu  thereby  further 
witmeeeed,  that»  for  and  in  consideration  of 
the  agreement  on  the  defendant's  part,  the 
plaintiff  thereby  agreed  to  pay  the  defendant 
weekly  a  certain  specified  remuneration  for 
•Tcry  portrait,  Ac,  which  he  should  retouch 
to  the  plaintiff's  satisfaction,  and  to  guaranty 
that  the  defendant  should  be  continually  sup- 
plied with  photographic  portraits  to  be  re- 
touched, Ac  :  and  that,  laetly,  it  wae  thereby 
mutually  agreed  and  declared  by  and  between 
the  plaintiff  and  the  defendant,  that  they 
ehotdd  retpeetively  forfeit  the  eum  of  bOOL,  to 
he  paid  to  the  other  of  them  ae  liquidated 
damagee,  in  the  ease  of  any  breach  being  made 
by  either  of  them  in  tke  true  performance  of 
the  terme  and  conditione  of  the  eaid  agreement. 
After  averring  performance  by  the  plaintiff 
of  all  things  necessary  to  entitle  him  to  hare 
the  agreement  performed  by  the  defendant, 
the  declaration  alleged  for  breaches, — that 
the  defendant  did  not  continue  the  assistant 
of  the  plaintiff  for  the  stipulated  period,  nor 
giTc  the  whole  of  his  time  in  retouching  por- 
traits, Ac,  as  required, — that,  during  that 
period,  he  took  employment  from  other  per- 
lons, — that  he  refused  to  perform  certain 
aote  io  and  relating  to  the  said  art  or  pro- 
fession as  the  plaintiff  required,  and  diTulged 
■eerets,  Ac, — and  that  the  defendant  did  not 
Bor  weald  during  the  term  be  just  and  faith- 
ftil  in  his  dealings,  Ac ;  and  it  concluded  as 
follows:  "by  reason  of  which  said  seTcral 
premises  the  defendant  forfeited  and  became 
liable  under  and  by  virtue  of  the  agreement 
to  pay  to  the  plaintiff  the  said  sum  of  6001., 
••  Ufmidated  damagee,  but  the  defendant  has 


not  paid  the  ssme,  or  any  part  thereof,  and 
the  plninliff  claims  500/." 

The  defendant  pleoded,  "  to  the  plaintiff's 
claim  of  bOOL  as  and  for  liquidated  dam- 
ages," that  the  said  memorandum  of  agree- 
ment was  and  is  in  the  words  and  figures 
following  (setting  it  out) ;  averment,  that  the 
bOOL  in  the  agreement  mentioned  was  a  pen- 
alty,  and  not  liquidated  damagee^  and  that 
the  defendant  was  not  liable  to  pay  to  the 
plaintiff  the  said  sum  of  500^  as  and  for 
liquidated  damages,  in  manner  and  form  as 
in  the  declaration  alleged  : — 

Held,  on  demurrer  (dubirante  Willes,  J.), 
that  the  concluding  averment  in  the  ded^ 
ration  that  the  defendant  became  liable  to 
pay  the  500/.  ae  liquidated  damagee,  but  had 
not  paid  the  same,  was  a  mere  erroneous 
allegation  of  an  inference  of  law,  and  imma- 
terial, it  being  sufficiently  apparent  on  the 
declaration  that  the  5002.  was  a  penalty,  and 
not  liquidated  damagee,  and  that  the  plea  was 
bad,  as  being  a  mere  plea  to  damagee  Bein- 
del  V.  SeheU,  97 

Immaterial  Ietue,-^See  NuiBAMCB,  2. 

POLL. 
See  VBaTBT. 

PKACTICB. 
Proeeee. 

1.  Service  on  one  of  two  partnereJ] — ^To  entitte 
a  pl^ntiff  to  an  order  to  dispense  with  per- 
sonal service  of  a  writ  of  summons  upon  one 
of  two  defendants,  members  of  a  firm  sued 
as  acceptors  of  a  bill  of  exchange,  it  is  not 
enough  to  show  that  he  has  gone  abroad,  and 
has  no  private  residence  here :  the  afidavit 
must  show  upon  the  face  of  it  reasonable 
grounds  for  indncing  the  court  to  eondude 
that  he  is  evading  service  of  the  writ.  JTil- 
cAtn  V.  WiUon,  483 

2.  Service  wpoa  a  foreign  corporation,'] — ^The 
16th,  18th,  and  19th  sections  of  the  Common 
Law  Procedure  Act,  1852,  do  not  apply  to 
the  case  of  proceedings  against  a  foreign 
corporation  carrying  on  business  abroad. 
Ingate  t.  La  Commieeione  del  Lloyd  Awe- 
triaeo,  704 

8.  Setting  aeide  a  Judgment  on  a  epedally  endoreed 
writ.} — Where  Judgment  has  been  signed  (for 
default  of  appearance)  upon  a  writ  specially 
endorsed  under  the  25th  section  of  the  Com- 
mon Law  Procedure  Act,  1852, — the  affidavit 
in  support  of  an  application  by  the  defend- 
ant to  be  let  in  to  defend,  under  the  proviao 
in  s.  27,  must  not  merely  state  that  he  has 
"  a  defence  upon  Uie  merits,"  but  must  die- 
cloee  or  make  known  the  nature  of  such  de- 
fence, in  order  that  the  judge  may  see  that  it 
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xeally  unonnts   to   a  defence.     WhiUjf  t. 
WhiUy,  053 

Appeal  from  a  Judff€  ol  Chamben, 

4.  An  appeal  from  a  deoiiion  of  a  jndge  at  cbam- 
bera  will  not  be  entertained  after  the  lapae  of 
a  term.     Cr<uk«  r.  Smith,  446 

6.  The  plaintiff  recovered  40«.  only  in  an  action 
ander  Lord  Campbeira  Act;  and  the  judge 
on  the  2l8t  of  Augaat  refused  to  grant  a  cer- 
tificate under  the  13  A  14  Vict  c  61,  i.  12, 
that  the  cause  was  proper  to  be  tried  in  the 
superior  court.  In  the  following  Michaelmas 
Term,  the  plaintiff  applied  bj  summons  for 
costs  under  the  15  A  16  Vict  c  54,  s.  4, 
and  the  judge  endorsed  thereon  "  no  order." 
An  application  to  the  same  effect  was  made 
to  the  court  in  Hilary  Term : — Held,  that  this 
was  in  effect  an  appeal  agaxnet  the  decieion  of 
the  2Ut  of  Auguet,  and  therefore  that  the 
motion  was  too  late.  /i. 

Staffing  Proceedinye, — See  AHBiTRAMBirr. 
Coneolidation  Bule. 

6.  Actions  having  been  brought  against  eight 
several  defendants  npon  mutual  insurance 
policies,  the  court,  at  the  instance  of  the  de- 
fendants, granted  a  rule  for  consolidating 
them, — upon  the  terms  that  the  several  de- 
fendants should  admit  the  amaunte  for  wfaioh 
they  were  respectively  liable,  in  case  their 
liability  should  be  established,  and  should 
consent^  if  necessary,  to  an  order  referring  it 
to  the  master  to  settle  the  same.  Lewie  v. 
Barkee,  Lewie  v.  Blagdom,  830 

Poetponing  Trial, 

7.  Aheenee  of  witneeej] — The  court  will  not»  at 
the  instance  of  a  defendant,  postpone  the 
trial  of  a  cause,  on  the  ground  of  the  absence 
of  a  material  and  necessary  witness,  where 
the  witness  is  a  captain  in  the  service  of  the 
defendant,  and  the  defendant  has  been  guilty 
of  laohes  in  abstaining  from  seoaring  the  tes* 
timony  of  the  witness  when  within  his  power. 
Wright  V.  M'OuJie,  441 

PRINCIPAL  AND  AGBNT. 

Dealing  with  Agent  ae  Principal,  at  the  requeet 
of  the  real  PrineipaL 

1.  To  a  declaration  for  money  paid,  money  re- 
oeived,  Ac,  the  defendants  pleaded  that  they 
at  the  request  and  with  the  consent  of  the 
pluntiffs  dealt  with  and  treated  one  F.  as 
the  principal  in  the  transaction  in  respect  of 
which  the  moneys  were  received  by  the  de- 
fendants, and  as  the  party  with  whom  alone 
they  were  dealing;  that  the  plaintifls  further 
authorised  and  requested  the  defendants  to 
receive  any  moneys  resulting  from  the  trans- 
action on  aceount  of  and  as  the  moneys  of 
P.,  and  on  the  terms  that  the  defendaaii 


might  deal  with  such  moneys  as  the  moneys 
of  F. :  Averment,  that  the  moneys,  being  the 
moneys  resulting  from  the  said  transaction, 
were  afterwards,  in  pursuance  of  the  said  re- 
quest, authority,  and  consent  of  the  plaintiff^ 
received  by  the  defendants  in  respect  of  and 
as  the  result  of  the  said  transaction,  and  on 
account  of  and  as  the  moneys  of  F.;  that, 
upon  the  faith  and  in  conrequenee  of  the 
said  request,  authority,  and  consent  of  the 
.  plaintiffs,  the  defendants  afterwards  gave 
eredit  to  F.  in  respect  of  divers  other  trans- 
actions, and  were  induced  to  allow  F.  to  incur 
debts  to  them  which  were  still  due;  and  that, 
before  and  at  the  time  when  the  said  moneys 
were  so  received  by  the  defendants  as  afore- 
said, on  aeoount  of  and  as  the  moneys  of  F., 
he  the  said  F.  was,  and  still  remained,  in- 
debted to  the  defendants  for  and  in  respect 
of  the  debts  thereinbefore  mentioned,  in  an 
amount  equal  to  the  plaintiffs'  claim, — ^which 
amount  the  defendants  were  willing  to  set 
off: — Held,  bad,  on  demurrer.  Farrand  v. 
Bieehoffeheim,  710 

RcmfieaHon  of  Act  of  AgenL 

2.  A.,  professing  to  act  as  the  agent  of  B.,  the 
owner  of  a  vessel  in  the  African  trade,  under 
a  power  of  attorney,  during  the  voyage  re- 
moved C.  (the  master)  from  tiie  command, 
for  alleged  misconduct  At  the  termination 
of  the  voyage,  the  master  (who  had  been  per- 
mitted to  remain  on  board)  sued  the  owner 
/orwagee: — Qumre,  whether  the  act  of  A.  in 
removing  C.  from  the  command  of  the  vessel, 
was  one  which  could  be  ratified  by  B.  after 
the  voyage  was  over?    ^enoteib  v.  Hore/aU, 

460 
PRIVATE  WAY. 

ObeiructioH  o/,^^See  Kuisahci,  1. 

PROCBSa 
See  Pbacticb,  1,  2,  8. 

PROHIBITION. 
See  OouMTT  CouBT,  4 — 0. 

PROMOTIONS. 
See  MufORAVDA* 

PROVISIONAL  SPECIFICATION. 
See  Lbttbrs  Patbrt,  1. 

PUBLIC  HEALTH  ACT. 

Oontraete  5y  a  Local  Board,  under  11  ^  12  Viet» 

e,  63,  t.  85. 

By  the  85th  section  of  the  Public  Health  Act^ 
11  A  12  Vict  0.  63,  it  is,  amongst  other 
things,  enacted  that  ''the  local  board  of 


894  PUBLIC  HEALTH  ACT. 


RAILWAY  COMPANI. 


heftlih  maj  cDtor  into  *U  raefa  eontneta  as 
nuij  be  necesaAry  for  earrying  Um  Mi  into 
•zeeation ;  and  every  siioh  eontraet^  whMeof 
the  Talne  or  amount  shall  ezoeed  lO^.,  ihall 
be  in  writing,  aiul  MoUd  wiik  tkt  seal  o/the 
local  hoard,"  Ac. :— Held,  Umt  a  eontraot 
which  did  not  comply  with  thii  oondition 
ia  not  capable  of  being  enforoed.  Frond  t. 
JhmntU,  670 

PUBLICATION. 
S—  LiTTBU  Patsm^  4^  5. 

RAILWAY  COMPANT. 

A^ion  agaitutf/or  Ifegligonoo, 

I.  The  flnt  oomnt  of  the  deoaration  ataied  that 
the  defendnvta  were  the  ownen  and  oceu- 
piere  of  a  railway,  and  of  a  station  thereon 
for  the  loading,  unloading,  Ac,  of  catUe  car- 
ried thereby  and  of  a  yard  adjoining  the 
Station  and  railway,  into  and  through  which 
yard  cattle  brought  by  the  railway  to  the 
station  were  used  and  accustomed  and  were 
obliged  to  pass  in  going  from  the  station  to 
a  certain  oonunon  highway  near  thereto; 
and  that  the  defendants  by  reason  of  the 
premises  ought  to  hare  made  and  main- 
tained good  and  sufficient  fences  between  the 
said  yard  and  the  railway,  so  as  to  prerent 
eattle  lawfully  being  in  the  yard  from  stray- 
ing thereout  into  and  upon  the  railway ;  but 
that  they  omitted  to  make  and  maintain  such 
fences,  whereby  a  bull  of  the  plaintiff,  law- 
fully being  in  the  yard,  on  his  way  to  the 
highway,  without  default  or  negligence  on 
his  part,  strayed  from  the  yard  on  to  the 
railway,  and  was  killed  by  a  passing  tnun  : 
—Held,  that  there  was  no  liability  upon  the 
company,  either  by  the  common  law  or  by 
the  statute  8  4  9  Vict  c  20,  s.  08,  to  fence 
their  yard  from  the  railway,  and  conse- 
quently that  the  count  disclosed  no  cause  of 
action.  Robtrtt  t.  Tho  Oreat  Wettom  Mail- 
way  Compang,  600 

IL  The  second  count  alleged  that  a  certain  bull 
of  the  plaintiff  was  lawfully  in  a  dose  a4Join- 
ing  a  railway  of  which  the  defendants  were 
owners  and  occupiers,  and  along  which  rail- 
way they  had  not  made  any  fences  for  pre- 
Tenting  cattle  being  in  the  dose  from  stray- 
ing thereout  upon  the  railway,  and  that, 
whilst  the  bull  was  lawfhlly  in  the  close,  the 
defendants  and  their  servants,  negligently 
and  wrongfully,  chased^  startled,  and  flrighi- 
ened  the  bull,  and  so  caused  it  to  run  upon 
the  railway,  where  it  was  killed.  At  the 
trial,  it  appeared  that  the  bull,  with  other 
cattle  which  had  been  brought  by  the  rul- 
way,  being  in  the  station  yard,  a  place  un- 
lighted  and  not  fenced  from  the  railway,  a 
porter  came  out  of  the  office  with  a  lantern 
such  as  were  ordinarily  used  by  porters  in 
his  hand,  and  that  the  light  startled  some 
of  the  beasts,  and  caused  the  plaintiff's  bull 


to  mn  upon  the  lin^  where  H  was  knocked 
down  and  killed  by  a  passing  train : — Held, 
no  eridence  for  the  Jury  that  the  company's 
senrante  had  been  guilty  of  ne^geneeu 
BoborU  T.  Tko  Oreat  IFesterm  Railway  Cbm- 
jMNy,  600 

LiahilUjf  of,  for  Ion  of  Paeaengtrt^  Lmggaft, 

8.  By  a  railway  act  it  was  enacted,  "  that,  with- 
out extra  charge,  it  should  be  lawful  for 
every  passenger  travelliog  upon  or  along  tha 
said  railway  to  take  with  him  his  artxdes  of 
clothing,  not  exceeding  40  lbs.  in  weight  and 
four  cubic  feet  in  dimensions;  and  thai  the 
said  company  should  in  no  case  be  in  any 
way  liable  or  responsible  for  the  safe  carriage 
or  custody  of,  or  for  any  loss  of  or  iignry  to 
any  articles,  matters,  or  things  whatsoever 
carried  upon  or  along  the  said  railway  with 
or  acoompanying  the  person  of  or  belongiBg 
to  any  passenger,  or  delivered  for  the  pwr- 
pose  of  being  earned,  other  than  and  exeepi 
SBoh  pMeeng^r'a  articles  of  elothing  Boi 
exceeding  the  weight  and  dimensions  afa 
said." 

Pursuant  to  the  powers  eonferred 
them  by  the  net,  the  company  made 
rules  and  regulations  as  to  passengeie'  l«c* 
gage;  amongst  others,  one  requiring  it  to 
be  labelled,  and  declaring  thai  they  we«ld 
not  be  responrible  for  the  loss  ordeieatioB 
of  articles  not  labelled  and  properly  ad- 
dressed,— and  another  declaring  that  aO  am- 
daimed  property  found  on  their  ptemisee  or 
in  their  carriages  should  be  depodted  iai  a 
place  called  the  lost  property  office,  wmA 
restored  to  the  owner  on  payment  of  a  fta 
of  td,  for  each  article.^  In  addition  to  theae 
regulations,  the  company  gave  private  ia* 
struotions  to  their  servants,  to  the  effeet  thai 
"no  small  articles,  such  as  rugs,  ooois^  naa- 
brellas,  sticks,  caps,  or  small  paper  pernaie, 
nor  bundles  of  rugs,  eoats,  and  wiappeae 
strapped  together,  are  to  be  labeUod  or 
placed  in  the  luggoge-van:  the  passengers 
must  take  charge  of  such  artidca  themsdfee, 
or  send  them  as  booked  pareels." 

The  plaintiff,  a  passenger  npon  the  rulwaj» 
required  one  of  the  eompany's  porters  to  lsb> 
bel  and  place  In  the  luggage-van  a  paekoga 
(within  tbe  stipulated  weight  and  dimea- 
sions)  eonsisting  of  artides  of  wearing  ^pa- 
rol, and  wrapped  in  a  shawl  fhstened  with  a 
strap,  and  properly  addressed.  The  porter 
refhsed  to  label  the  package,  and  innsted 
upon  placing  it  In  the  carriage  with  the  plain- 
tiff. The  plaintiff  declined  to  allow  thia, 
nnleaa  it  waa  to  be  at  the  company's  rtak. 
The  packNge  was  left  behind,  and  waa  after- 
wards taken  to  the  lost  property  oAoe,  wheva 
it  was  detained,  and  Od.  deasanded  for  Its 
restoration : — 

Held,  thai  the  oompony  were  not  jastiled 
In  refusing  to  carry  the  pookoge  at  their  ova 
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i<fk,  and  mn  rtiposalbU  for  ita  detentioD. 
MwnHer  v.  Tlu  Somtk  Sattwru  BaUway  Com- 

4k  8€mhU,  that,  If  the  eoniMny  btd  been  Joati- 
fled  in  refocing  to  eairy  the  parcel,  thoy 
Bight  hftTO  boon  JooliAed  in  tnhlBg  it  to  the 
loat  property  oOoo*  Jd. 

h.  Bailmefkt.l — A  box  oontolning  gooda,  aome  of 
whioh  were  the  property  of  A.,  and  aomo  the 
property  of  B.,  waa  deltTered  oa  tbolr  behalf 
by  a  third  peraon  at  a  railway  atation,  to 
be  earried  from  Worthing  to  London.  The 
box  waa  addreaeed  to  A.,  and  waa  roeeired  by 
bim  in  London,  and  he  paid  the  carriage  >— 
Held,  that  there  waa  eridenee  of  a  joint  bail- 
Bseot  in  reapeot  of  whieh  a  joint  action  might 
be  brought  by  A.  and  B.  Car  the  loaa  of  the 
gooda.  Meteal/e  ▼.  Tht  Lond^np  Brighton, 
tmd  South  Coatt  Railtpay  Oompamy,  SI 7 

6.  ZoM  by  fdomioma  aeto  of  aanMiirta.]— In 
as  action  agaiaat  a  common  carrier  for  the 
loaa  of  a  parcel,  a  replication  that  the  loaa 
aroae  from  the  feloaioua  aeta  of  the  defead- 
anta*  aenranta  ia  a  good  anawer  to  a  plea 
founded  upon  the  Oarriera*  Act,  11  Q.  i  M  1 
W.  4,  0.  08,  a.  1,  that  the  ralne  exceeded 
102.,  and  waa  not  deolaffod  at  the  time  of 
delivery  to  the  carrier.  Utteal/t  ▼.  Tht 
London,  Brighton,  and  Soutk^  Ooaat  Bailumy 
Chmpany,  S07 

T.  Ewid^neo  of  F^onyJ] — In  an  action  againat  a 
railway  eompany,  aa  oommon  earriera,  for  the 
loaa  of  gooda,  the  defendaata  pleaded  a  plea 
founded  upon  the  Carriera'  Act,  11  0.  4  A  1 
W.  4,  c  08,  a.  I,  that  the  ralue  of  the  gooda 
axoeeded  lOi.,  and  waa  not  deolared  at  the 
time  of  the  deltrery  to  them ;  to  which  plea 
the  plaintiSa  replied  that  the  loaa  aroae  firom 
the  feloaioua  aota  of  aervanta  of  the  eom- 
pany. It  waa  proved  that  the  gooda  in  re- 
apect  of  whieh  the  action  waa  broaght  con- 
aiated  of  artiolea  of  jewelry,  Ac.,  contained  in 
tin  box,  which  waa  encloaed  in  a  deal  box 
laatened  with  a  padlock;  that  the  box  waa 
brought  to  the  company'a  atation  at  Worthing, 
by  a  aervant  of  a  peraon  in  whoae  honae  the 
platntiffa  had  lodged,  to  be  forwarded  to  the 
plaintiflb  in  London ;  and  that,  when  the  box 
waa  delivered  to  the  plaintiffa  there  by  a 
porter  of  the  company,  it  waa  found  that  the 
outer  box  had  been  opened,  and  the  tin  box 
and  ita  contenta  abatraoted  from  it: — Held, 
no  evidence  for  the  jury  of  a  felony  by  the 
company'a  aervanta.  Metealfe  v.  Th*  Lon- 
don, Brighton,  and  South  Ooaat  BaUmag  Ootm- 
puny,  311 

J^fuMetion  agaimt,  under  <A«  BaUway  Tragic 

Act,  1854. 

8.  A  railway  company  were  empowered  by  the 
175th  aection  of  their  act  of  ineorporation  (8 
A  7  W.  4,  c.  evi.)  to  charge  certain  tonnage- 
ratei  or  toUa  for  all  mlielea,  mattera,  and 


tbinga  carried  or  conveyed  along  the  line, 
and  (by  ea.  177  and  179)  to  provide  locomo- 
tive  or  other  power  for  the  carriage  and  con- 
veyance of  paaaengera,  cattle,  gooda,  Ac,  and 
to  make  reaaonable  chargea  for  auch  carriage 
mud  oooveyance,  in  addition  to  the  tonnage- 
ratea. 

By  a.  182,  it  waa  provided  that  the  eom- 
pany might  "  from  time  to  time  make  auch 
ordera  for  fixing,  and  by  auch  ordera  fix,  tbe 
aum  to  be  charged  by  them  in  reapect  of 
mnaU  paretU,  not  tzoeeding  1  cwt  each,  aa 
to  tliem  ahonld  aeem  proper." 

And  by  a.  188,  it  waa  ftirther  provided  that 
**  the  aforeaaid  ratea  and  toUa  to  be  taken  by 
virtue  of  the  act  ahould  at  all  timea  be 
charged  equoBy  and  afUr  lAe  acniia  rate  por 
ion  throughout  the  whole  of  the  aaid  rail- 
way, In  reapeot  of  the  aame  deaeription  of 
artiolea^  mattera,  or  thiagi^"  and  that  "no 
reduction  or  advance  in  the  aaid  ratea  and 
tolla  ahonld  either  directly  or  indirectly  be 
*  made  partially  or  in  favour  of  or  againat  any 
particular  peraon  or  company." 

Under  the  powera  given  to  them  by  a.  182, 
tiie  eompany  framed  a  acale  of  ehargea  for 
the  carriage  of  paroela  not  exeeeding  1  ewt 
each,  which  chargea  were  higher  than  the 
tonnage*ratea  warranted  by  a.  175,  but  which 
iaeluded  a  reaaonable  charge  for  the  uae  of 
their  earriagea  and  locomotive  power  under 
aa.  177  and  179.  Under  thia  aeale,  whera  a 
number  of  toparato  parwU  (each  weighing 
leaa  than  1  cwt,  but  exeeeding  1  ewt*  if 
taken  in  the  aggregate)  were  brought  to  the 
railway  by  the  aame  peraon,  and  oontaaning 
the  aame  article,  and  all  directed  lo  the  aame 
penon  at  their  place  of  deatination,  the  com* 
pany  charged  the  tonnage  or  lower  rate 
allowed  by  a.  175:  but,  if  aimilar  paroela 
were  brought  addreaeed  to  eeveral  different 
pereone,  they  were  charged  the  higher  or 
parcela  rate. 

Upon  a  apeeial  caae  aettiog  out  theae  facta, 
—Held,  that  there  waa  nothing  to  induce  the 
court  (or  which  ought  to  induce  a  jury)  to 
•infer  that  tbe  chargea  ao  made  were  unrea- 
aonable,  regard  being  bad  to  tbe  additional 
trouble  incurred  by  the  company.  Baaten" 
dale  V.  The  Eaetem  Countiee  Bailway  Com- 
jHiay,  68 

9.  Qumrt,  whether  the  188th  aection  appliea  to 
"  email  parcela  V  Semble,  per  Bylea»  J*,  that 
it  doea.  Id, 

10.  Though  limited  to  a  reaeonahle  charge,  there 
ia  no  common-law  obligation  on  a  carrier  to 
charge  equal  ratea  of  carriage  to  all  hie  cua- 
tomera.  Jd, 

11.  The  Bailway  Traflic  Act,  17  A  18  Vict. 
0.  81,  doea  not  interfere  with  the  right  of 
a  party  aggrieved  hy  overchargea,  to  main- 
tain an  action  to  recover  back  the  avma  paid 
iaexoeaa,  Jd, 
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12.  A  railway  company  establUbed  a  lyatem 
of  carrying  coals  according  to  assigned  dis- 
tricts, comprising  certain  places  on  their  lines 
and  branches,  carrying  them  within  those 
several  districts  at  certain  lower  rates  for 
qaantides  not  less  than  a  *' train*load"  of 
200  tons.  The  eomplalnantSi  who  were  coal- 
dealers  at  Ipswich,  also  carried  on  that  basi- 
ness  at  N.,  S.,  B.,  T.,  and  B.,  which  are 
places  on  that  branch  of  the  company's  lines 
which  eooduots  to  Peterborough,  and  also  at 
M.  and  D.,  which  are  on  another  branch  line 
communicating  with  that  first  mentioned,  and 
also .  at  H.,  which  is  on  another  distinct 
branch.  These  districts  were  so  a4justed 
that  the  places  where  the  complainants  dealt 
were  distributed  into  three  of  them,  so  that, 
in  order  to  take  advantage  of  the  reduced 
rates,  the  complainants  would  have  to  send 
from  Ipswich  Uiree  full  **  train-loads,"  which 
was  a  larger  quantity  than  they  could  pro- 
fitably send  to  those  districts ;  and  thus  they 
sustained  great  injury:  whereas,  the  rival 
dealers  at  Peterborough,  by  reason  of  one 
of  the  assigned  districts  embracing  Mtven  of 
those  places  at  which  the  complainants  dealt, 
were  enabled  to  send  their  coals  in  such 
quantities  as  to  avail  themselves  of  the  re- 
duction. It  being  sworn,  on  the  part  of  the 
company,  that  these  districts  were  a<ya«ted, 
not  with  a  view  to  give  an  undue  preference 
to  the  one  set  of  dealers  over  the  other,  but 
solely  with  regerd  to  their  own  convenience, 
and  the  wants  of  the  neighbourhood  : — Held, 
that  the  complaint  was  not  sustained.  In  re 
BanaomB  and  tht  EatUm  Cbwiltet  RaUvoay 
Company,  135 

18.  The  company  made  a  scale  of  charges  for 
the  carriage  of  coals  from  Peterborough  and 
Jpswich  respectively  to  various  places,  the 
effect  of  which  was  to  diminish  the  natural 
advantages  which  the  Ipswich  dealers  pos- 
sessed over  those  of  Peterborough,  Arom  their 
greater  proximity  to  those  places,  by  annihi- 
lating (in.  point  of  expense  of  carriage)  in 
favour  of  the  latter  a  certain  portion  of  the 
distance  between  Peterborough  and  those 
places : — Held,  an  undue  preference  to  the 
Peterborough  dealers  over  those  of  Ipswich. 

Id, 

li.  The  South  Western  Railway  Company  had 
been  in  the  habit  of  unloading  goods  coming 
by  their  railway  from  the  Southampton  Docks 
consigned  to  carriers  in  London,  out  of  their 
trucks,  and  of  placing  them  (by  their  ser- 
vants) in  or  conveniently  near  to  the  wagons 
of  the  oonsignees  without  any  extra  charge. 
This  practice  they  disoontinued,  refusing  to 
allow  their  servants  to  unload  the  trucks  with- 
out an  extra  charge  for  such  service, — ex- 
cept in  the  ease  of  Messrs.  Piekford,  whose 
goods  they  eontinned  to  unload  as  before,  the 
smallness  of  their  quantity,  and  the  fact  of 


their  being  carried  Intermixed  with  the  com- 
pany's own  traflSe,  rendering  it  (as  the  com- 
pany alleged)  more  convenient  to  themselves 
so  to  do.  C,  however,  another  carrier,  was 
denied  the  aid  of  the  companjr's  servants  in 
the  unloading  of  his  goods  of  the  same 
description,  and  coming  from  the  same  place, 
— ^the  company  alleging  that  the  same 
sons  did  not  apply  to  his  goods  as  to  Mi 
Pickford's,  inasmuch  as  the  former  came  in 
large  quantities,  and  in  separate  trucks. 

The  court  refbsed  to  make  absolute  n  ml« 
for  an  Injunction  under  the  Railway  TraiBe 
Act,  1854  (17  A  18  Vict  c.  SI),  enjoining  the 
company  to  unload  the  trucks  containing  C.'a 
goods,  and  to  deliver  such  goods  to  C.  by 
placing  the  same  in  or  adjoining  to  his  wagona, 
—holding  the  demand  to  be  too  large.  Bat 
they  intimated,  that,  if  C.'s  complaint  hnd 
been  confined  to  the  company's  giving  an 
advantage  to  Messrs.  Piekford  in  the  unload- 
ing  of  their  goods,  which  they  withheld  from 
him,  C.  might  have  been  entitled  to  relief 
under  the  sutute.  /•  re  Oooptr  and  Thm 
London  and  South  Wtttern  Mailway  Cown^ 
pany,  7SS 

15.  Attachment  /or  di$obodiene€  of  in/unetton^J 
— The  oourt  refused  to  grant  an  attachment 
against  a  railway  company  for  disobedieaee 
to  a  writ  of  injunction  under  the  17  A  18 
Vict  c.  31,  ei^oining  them  to  desist  IroB 
giving  an  undue  preference,  in  respect  of 
the  carriage  of  ooais,  to  persons  carrying 
ooals  from  P.  or  other  places  to  or  towards 
certain  places  mentioned  in  the  rule, — the 
affidavits  on  the  part  of  the  company  show- 
ing a  bonft  fide  endeavour  on  their  part  to 
conform  to  the  order  of  the  court, — although 
it  appeared  that  the  reformed  scale  of  charges 
still  operated  in  some  other  respects  injuri- 
ously to  the  interests  of  the  complainants, 
and  advantageously  to  the  other  parties.  Jk 
r§  Jian§ome  and  Tko  JSaatcm  ComntUa  BmU* 
way  Company,  159 

RAILWAY  TRAFFIC  ACT. 
S—  Railway  Coxpaxt,  8—15. 


RB-ENTRY. 

^08  LSASB. 

TTotcer  of  Bigkt  of, 

A  right  of  re>entry  for  breach  of  s  eovensnt 
in  a  lease  is  waived  by  the  lessor's  bringing 
an  action  for  rent  accruing  ssbsequendy  to 
the  breach,  with  knowledge  of  its  existence. 
Dtndy  v.  NiekoUf  379 

REGULAR  LINB  OF  BUILDINGS. 
Sm  Mbtbopous  Local  Masaobhbiit  Act,  L 
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RELBASB. 
Gtvenant  not  to  nte  one  of  Several  Dehton, 

To  an  action  for  goods  sold  and  deliveredy  the 
defendant  pleaded  that  the  canses  of  action 
accrued  to  the  plaintiflTs  againat  the  defend- 
ant and  A.,  B.,  and  C,  jointly,  and  not  other- 
wiee,  and  not  separately  against  the  defend- 
ant, and  that  the  defendant  and  A.,  B.,  and 
C.  were  jointly  liable  to  the  plaintiffs  in  re- 
spect of  the  causes  of  action  in  the  declara^ 
tion,  and  not  otherwee  /  and  that,  after  the 
aoeruing  of  the  causes  of  action,  and  before 
suit,  the  plaintiffs  by  deed  released  A.,  B., 
and  C.  from  the  said  causes  of  action,  Ac. 

Replication,  that  the  deed  in  the  plea  men- 
tioned was  a  deed  of  assignment  by  A.,  B., 
and  C,  of  their  estate  and  effects  for  the 
benefit  of  their  creditors,  and  contained 
words  purporting,  if  considered  without 
reference  to  any  other  part  of  the  deed,  to 
release  as  in  the  plea  pleaded,  but  that,  in 
another  and  earlier  part  of  the  same  deed, 
it  was  agreed  and  declared  in  the  words  fol- 
lowing, that  is  to  say,  "  that  it  shall  be  law- 
ta\  for  the  creditors  to  exeonto  these  presents 
without  prejudice  to  any  mortgage,  lien,  or 
security  which  they  may  hare  for  their  re- 
ipectire  debts,  or  any  part  thereof,  or  to  any 
elaim  against  any  surety  or  sureties  or  any 
other  person  or  persons  who  may  be  liable 
for  the  payment  thereof;"  and  that  all  the 
creditors  who  executed  the  deed,  executed 
the  same  without  pr^udice  as  aforesaid; 
and  so  the  pluntiffs  said  that  the  defendant 
was  not  released  as  in  and  by  the  plea  sup- 
posed:— 

Held,  on  demurrer,  that,  taking  the  plea 
and  replication  together,  the  deed  appeared 
to  amount  only  to  a  ooTonant  not  to  sue  A., 
B.,  and  0.,  and  not  to  a  release ;  and,  eon- 
•equently,  that  the  liability  of  the  defend- 
ant,—whether  Joint  only,  or  Joint  and  boto- 
ral,— was  not  thereby  discharged.  Willie  r. 
Jk  Caetro,  310 

REPAIRS. 
See  LiAaiy  3. 

RETRACTATION. 
See  CORTBAOT,  S. 

RIGHT  TO  BEGIN. 
See  JirsncBS,  4. 


SALE. 
0/  Londe. 

1.  ConiUione  o/ sole.]— By  the  partienUn  on  a 
sale  by  auction  of  f^ehold  land,  the  property 
was  described  as  "  land-tex  redeemed."  The 
only  eridenee  of  that  fiMt,  was,  a  staUment 


in  the  witnesptng  part  of  a  conveyance  (dated 
in  1844,— (io«/re  yeare  before  the  date  of  the 
sale)  from  one  Mears  to  one  Humphreys  (from 
whom  the  property  came  by  various  mesne 
assignments  to  the  vendor),  in  which  the 
then  vendor  acknowledged  to  have  received 
the  amount  of  the  purchase-money  for  the 
purchase  of  the  premises  ''and  the  fee-simple 
and  inheritonce  thereof  in  possession,  free 
from  land-tax  and  all  other  encumbrances," 
and  a  statutory  declaration  by  Mears,  to  the 
effect,  that  to  the  best  of  bis  knowledge  and 
belief,  no  land-tax  had  ever  been  paid  for  or 
in  respect  of  the  land  *'  subsequently  to  the 
purchase  or  redemption  thereof  in  or  about 
the  year  1799  :"— 

Held,  that  this  was  not  such  evidence  of 
the  fact  of  the  land-tax  having  been  re- 
deemed, as  to  entitle  the  vendor  to  insist 
upon  a  completion  of  the  purchase, — not- 
withstanding a  condition  which  provided  that 
"  every  deed  and  entry  on  or  oopy  of  court 
roll  dated  more  than  fen  yeare  ago  shall  ba 
conclusive  evidence  of  everything  recited  or 
sUted  therein  .*"  for,  that  this  was  not  a  direct 
statement  or  recital  of  the  fact  that  the  land- 
tax  had  been  redeemed,  bnt  only  an  acknow- 
ledgment by  the  then  vendor  that  the  then 
purchaser  had  paid  a  certain  sum  for  the 
land  as  being  free  of  land-tax  and  other  en- 
cumbrances ;  and  it  was  consistent  with  such 
statement  that  the  land-tax  had  not  been 
redeemed,  bnt  that  it  had  been  purehaeed  or 
assigned  to  the  then  purchaser,  or  to  a  tmsteo 
for  him,  in  whom  or  in  whose  representatives 
it  might  still  be  vested.  PoppUton  v.  B^ 
ckanan,  Buchanan  v.  PoppUton,  20 

3.  And  held,  that  the  purchaser  was  entitled  to 
recover  back  the  deposit  with  interest,  and 
the  costs  of  investigating  the  title.  Id. 

4.  Qumre,  whether  this  was  not  properly  the 
subject  of  compensation,  under  the  ordinary 
condition  for  that  purpose  ?  Id, 

Of  Goode^See  Cohtract,  1,  2,  8.    Stoffa«1 
IM  Trahsitu. 

SET-OFF. 

« 

Sp^eiat  PUa  o/,— ^  Prihcxpal  ard  Aorht,  8. 

SHARE  DEALER. 
See  Brokxr. 

SHIFTIKG  CLAUSE. 
See  Drtisr. 

SHIPPING. 

Liabiiiiy  for  Neeeeeariee  emppUed  on  the  order 
^f  the  Ship'e  Bmeband. 

1.  Necessaries  were  fVimished  to  a  ship  on  th« 
order  of  the  ship's  hnsband  (liimself  a  part- 
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TRUSTEES. 


owner)  by  whom  alone  the  ship  wai  managed : 
— Held,  that  the  co>ownen  were  liable,  al> 
though  part  of  the  supplies  had  been  paid  for 
by  bills  drawn  by  the  ship's  husband  upon  the 
brokers  of  the  ship,  and,  on  the  bankruptey 
of  the  latter,  the  plaintiff  had  proved  against 
their  estate  for  the  balance.  WhiitotU  v. 
Perrim,  412 

Wag«»  of  Orew. 

%  Where  a  change  of  ownership  in  a  British 
Tossel  takes  place,  by  sale  in  this  country, 
whilst  she  is  in  a  foreign  port*  the  contract 
nnder  which  the  crew  shipped  is  (quoad  the 
new  owner)  at  an  end:  but,  if  one  of  the 
crew  continues  to  wrrt  on  board  the  ressel 
at  the  request  of  an  agent  of  the  new  owner, 
without  entering  into  any  fresh  arUcIcs,  and 
afterwards,  and  before  the  termioaUon  of  the 
contemplated  Toyage,  quits  with  the  consent 
of  the  captain  appointed  by  the  new  owner, 
he  may  in  an  action  against  such  new  owner 
recover  wages  pro  imta.    Rohin»  t.  Power, 

778 

SHOW  OV  HANDS. 

Sm  YssTftr. 

8MALL  PARCKL& 
See  Railwat  Cohfavt,  0. 

SPECIFICATION. 
See  LvrfKM  Piitnnr. 

ST0PPA08  IK  TRANSITU. 

Higkt  of,  fymtpaid  Vemdor. 

A.y  who  resided  at  Haiichester»  contracted  to 
buy  of  B.,  of  Dumfries^  a  quantity  .of  oak- 
bark,  to  be  shipped  "for  delirery  at  Liver- 
pool"  B.  accordingly  shipped  the  bark,  to 
be*  delivered  at  Liverpool  to  the  dofendants, 
who  were  wharflngws  end  carriers  there,  to 
be  by  them  forwarded  to  A.  at  Manchester. 
The  bark  was  to  be  paid  for  in  cash ;  and 
B.  sent  a  bill  of  lading,  making  it  delivera- 
ble to  "A.  or  his  assigns,"  together  with  a 
bill  of  exchange  payable  on  demand,  through 
his  bankers,  to  the  Manchester  and  Salford 
Bank,  with  instnietions  to  present  the  bill 
for  acceptance.  The  bank  at  Manchester 
were  unable  to  find  A.,  and  acoordingly  they 
returned  the  bill  of  lading  and  draft  to  B. 
Before  the  bill  of  lading  had  been  so  return- 
•d,  B.,  who  was  at  Liverpool  when  the  bark 
arrired  there,  believing- Drorn  the  representa- 
tions of  an  agent  of  the  plaintiif  (who  had 
bMgllf  tk«b«rtr  of  A.),  thflft  the  bill  of  Ittiiiig 
bad  been  duly  hahded  ovaf  to  A.,  assented 
to>  thvbark  being  deUvared  to  tha  dofondants 
for  the  purpose  of  its  beiagroanied  to  Maa- 
ohestar  for  the  plaintiff;  baty  upon  sabio- 


quently  discovering  fliat  A.  had  not  got  the 
bill  of  lading  or  paid  for  the  bark,  B.  daimsd 
and  received  it  from  the  defendants : — 

Held,  that,  under  the  circumstances,  the 
property  in  the  bark  never  passed  to  A.,  sad 
consequently  that  B.  had  a  right  to  counter- 
mand the  deliTcry ;  and  that  it  was  compe- 
tent to  the  defendants,  notwithstanding  they 
had  received  the  bark  to  be  carried  for  the 
plaintiff,  to  set  up  the  title  of  B.,  in  an  aetioa 
brought  against  them  by  the  plaintifll  She^ 
ridem  v.  The  Nme  Qway  Cimpamjf,  618 

BTATINe  PRQCBBDINGS. 
See  AsBinLunurr. 

SUNDAY. 
AeTma. 

SURRBNDBR. 
iSee  GoFTBOtkD. 

TIMB. 

CcmfmMtiem  6/, 

Appmi  from  ,^M<ieet.]— »8iinday  is  to  be  sesi- 
pnted  in  the  three  days  allowed  for  an  appli- 
cation  to  Justices  to  state  a  case  for  the  opi* 
nion  of  one  of  the  sttperlor  eourts  uadcr 
the  20  A  SI  Vict.  o.  49,  s.  1,  although  tt  bs 
the  last  diy.  Peaooek,  app.,  The  Qmee, 
resp.,  1S4 

TITLB  TO  LAND. 
See  OovRvr  Coust,  74^. 

TROTBR. 

Sm  GOXTBBSIOB* 

TRUSTBB8. 

Bigkte  amd  JhOiee  o/ 

C.  leased  premises  to  the  defendant,  isseifisg 
rent  to  herself,  her  tjfoemtore,  adminielrvlon, 
amd  aeeigne,  with  covenants  by  the  lessee  to 
pay  the  rent  and  (o  yield  np  the  premises  at 
the  eipiratioaof  the  term  to  C,  herexeoeten, 
adminietratore,  and  amigne,  C.  afterwards 
by  lease  and  release  conveyed  the  reverrioa 
to  D.  and  aootlMr  in  thist  for  the  wife  of  the 
defendant,— the  deed  eontaitting,  amoagst 
other  things,  a  power  to  the  trustees  ts 
receive  and  retain  thoir  trut  ezpsassa 
The  defendant  underiet  the  premises,  sad 
received  the  reaC^  tko  mstees  never  iatsr- 
feriag^  batyon  the  eontsaiy^  asssnti^  to'kit 
•o  neeiving.  it  on  behalf  of  his  wifs^  the 
•estai  que  trust  Gertaia  azpeases  were  ia- 
caned  in  relation  to  the  trast  D.,  the  lur- 
Tiving  triuteo,  died,  leaving  the  plsiatiC  Us 


TRUSTEES 
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widow  and  sdminUtratriZy  wbo  ioed  the 
defoadant  for  four  y^an'  rent,  three  of  which 
•eemed  in  the  lifetime  of  D.,  and  one  sinee 
his  death.  The  defendant  pleaded  that  be 
before  aetion  paid  the  rent  to  bis  wife,  with 
the  consent  of  the  tmstee  and  of  the  plain- 
tiff respectirely  ?— 

Held,  that  the  faets  aboTe  stated  afforded 
no  evidenoe  to  snstain  the  plea,  and  that, 
whether  the  interest  of  C.  in  the  premises 
were  a  freehold  or  a  chattel  interest,  the 
plaintiff,  as  administratrix,  was  at  all  events 
entitled  to  recover  the  arrears  of  rent  accru- 
ing in  the  lifetime  of  the  trustee.  DolUn  t. 
Batt,  760 

VB8TRT. 

IfotU  of  Voting  af. 

B7  the  28th  section  of  the  Metropolis  Local 
Management  Act,  18  A  19  Vict  0.  120, 
the  duties  of  Tcstries  are  to  be  performed 
by  the  majority  present  By  a  by-law  made 
pursuant  to  the  202d  section,  it  was  provided 
that  **  all  questions  shall  be  determined  by  a 
•how  of  hands,  or  by  a  division,  if  demanded, 
with  the  names  recorded :" — Held,  that  the 
division  or  poll  might  take  place  after  a  show 
of  hands.     Tear  ▼.  Frtebody,  228 


YBSTBT-CLBRK. 

Service  of  Notice  of  Attachment  on, 

Service  of  a  notice  of  attachment  oat  of  the 
Lord  Mayor's  Courti  London,  vpon  the 
Tcstry-clirk  of  a  parish  without  the  limits  of 
the  '*fty,  can  have  no  operaUoQ  upon  a  debt 


due  from  the  vestry  to  the  Judgment-debtor. 
Newman  v.  Rookj  484 

WAIVBR. 

Of  Bight  of  Be-enirg  for  Breach  of  Covenattt. 

A  right  of  re*entry  for  breach  of  a  covenant 
in  a  lease  is  waived  by  the  lessor's  bringing 
an  action  for  rent  accruing  subsequently  to 
the  breach,  with  knowledge  of  its  existence. 
Dendg  v.  Nieholl,  870 

WAY. 
Ohetruetion  of, — See  KuiSAif OS,  1. 

WILL. 
See  DxTiSB. 

WITNBSS. 
Poetponing  Trial  on  account  of  Aheei^e  rf. 

The  court  will  not,  at  the  instance  of  a  de- 
fendant, postpone  the  trial  of  a  cause,  on 
the  ground  of  the  absence  of  a  material  and 
necessary  witness,  where  the  witness  is  a  cap- 
tain in  the  service  of  the  defendant,  and  the 
defendant  has  been  guilty  of  laches  in  abstain- 
ing from  securing  the  testimony  of  the  wit- 
ness when  within  his  power.  Wright  t. 
M'Q^fie,  441 

TBAR'S  BBBIBBNCB. 

See  iHflUBAHCB,  1. 

TBARLT  HIRING. 
iSSie  Mastbb  Aim  Ssbtaiv. 
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